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POLITICAL    DICTIONAEY. 


FACTOR. 

FACTOR  is  a  mercantile  agent,  vrho 
buys  and  sells  the  goods  of  others,  and 
transacts  their  ordinary  business  on  com- 
mission. He  is  intrusted  with  the  pos- 
session, management,  and  disposal  of  the 
goods,  and  buys  and  sells  in  his  own  name, 
in  which  particulars  consists  the  main 
difference  between  factors  and  brokers. 
[Broker.] 

The  chief  part  of  the  foreign  trade  of 
every  country  is  carried  on  through  fac- 
tors, who  generally  reside  in  a  foreign 
country,  or  in  a  mercantile  town  at  a  dis- 
tance from  the  merchants  or  manufac- 
turers who  employ  them ;  and  they  differ 
from  mere  agents  in  being  intrusted  with 
a  general  authority  to  transact  the  affairs 
of  their  employers.  The  common  duty 
of  a  factor  is  to  receive  consignments  of 
goods,  and  make  sales  and  remittances, 
either  in  money,  bills,  or  purchased  goods 
in  return ;  and  he  is  paid  by  means  of 
a  per-centage  or  commission  upon  the 
money  passing  through  his  hands.  It  is 
usual  for  a  factor  to  make  advances  upon 
the  goods  consigned  to  him,  for  which,  and 
also  for  his  commission,  he  has  a  general 
lien  upon  all  the  property  of  his  employer 
which  may  at  any  time  be  in  his  hands. 

Previously  to  the  stat.  i)  George  IV. 
c.  94,  a  factor  had  only  authority  to  sell 
the  goods  of  his  principal,  and  if  he 
pledged  them,  the  principal  might  recover 
them  from  the  pledgee.  But  by  this  sta- 
tute the  pledgee  of  a  factor,  when  he  lends 
his  money  without  notice  that  the  factor 
is  not  the  actual  owner  of  the  goods,  is 
enabled  to  retain  them  for  his  security ; 
und  even  when  he  has  such  notice,  the 
lender  has  a  lien  upon  the  goods  to  the 
aume  amount  as  the  factor  was  entitled  to. 

The  rights  and  liabilities  of  merchants 
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and  factors  are  governed  by  th>^  laws  of 
the  place  in  which  they  are  domiciled ; 
and  any  contract  which  may  be  made  by 
either  of  them  must  be  governed  by  the 
law  of  the  place  where  it  is  made ;  and 
these  rules  are  acted  upon  by  tne  courts 
of  justice  of  every  civilized  nation.  Thus, 
since  the  passing  of  the  above-mentioned 
statute,  a  foreign  merchant  cannot  recover 
his  goods  from  the  pledgee  of  the  factor 
in  England,  though  he  may  be  totally 
ignorant  of  the  change  which  has  taken 
place  in  the  law.  Again,  if  a  bill  be 
accepted  in  Leghorn  by  an  Englishman, 
and  the  drawer  fails,  and  the  acceptor 
has  not  sufficient  effects  of  the  drawer  in 
his  hands  at  the  time  of  acceptance,  the 
acceptance  becomes  void  by  the  law  of 
Leghorn,  and  the  acceptor  is  discharged 
from  all  liability,  though  by  the  law  of 
England  he  would  be  bound.  (See  2 
Strange's  Reports,  733;  Beawe's  Lex 
Merc;  Bell's  Commentaries;  Paley. 
Principal  and  Agent.) 

FACTORY.  The  name  of  factory  was 
formerly  given  only  to  establishments  of 
merchants  and  factors  resident  in  foreign 
countries,  who  were  governed  by  certain 
regulations  adopted  for  their  mutual  sup- 
port and  assistance  against  the  undue 
encroachments  or  interference  of  the  go- 
vernments of  the  countries  in  which  they 
resided.  In  modern  times  these  factories 
have,  in  a  great  measure,  ceased  to  exist, 
because  of  the  greater  degree  of  security 
which  merchants  feel  as  regards  both  the 
justice  of  those  governments  and  the  pro- 
tection, when  needed,  of  their  country. 

The  Venetians,  Genoese,  Portuguese, 
Dutch,  French,  and  English,  have  all  had 
establishments  of  the  nature  of  factories. 
In  Chiixa  the  Portuguese  established  a 
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factory  at  Macao,  and  the  English  at 
Canton.  In  most  instances,  factories  have 
at  first  obtained  the  privilege  of  trading, 
and  afterwards  procured  for  the  precinct 
assigned  to  them  some  exemption  from 
the  jurisdiction  of  the  native  courts.  In 
this  state  of  things  the  supreme  govern- 
ment of  the  country  whose  subjects  have 
established  the  factory  prepare  laws  for 
its  control  and  administration,  and  treat 
it  in  fact  as  if  it  were  its  dependency, 
though  the  sovereignty  of  the  native 
government  is  undisputed,  and  to  it  be- 
longs the  right  of  legislation  for  the  pre- 
cinct of  the  factory,  though  it  may  not 
always  have  the  power  of  resuming  it. 
(  Government  of  Dependencies.  By  George 
Cornewall  Lewis,  pp.  93  and  169.) 

In  its  usual  acceptation,  the  word  factory 
is  now  employed  to  denote  an  establish- 
ment in  which  a  considerable  number  of 
workmen  or  artisans  are  employed  toge- 
ther for  the  production  of  some  article  of 
manufacture,  most  commonly  with  the 
assistance  of  machinery. 

FACTORY.  The  word  *  Factory,' 
according  to  the  Factory  Act  (7  Vict.  c. 
15),  means  all  buildings  and  premises 
wherein  or  within  the  close  or  curtilage 
of  which  steam,  water,  or  any  other  me- 
chanical power  shall  be  used  to  move  or 
work  any  machinery  employed  in  pre- 
paring, manufacturing,  or  finishing,  or  in 
any  process  incident  to  the  manufacture 
of  cotton,  wool,  hair,  silk,  flax,  hemp, 
jute,  or  tow,  either  separately  or  mixed 
together,  or  mixed  with  any  other  mate- 
rial or  any  fabric  made  thereof ;  and  any 
room  situated  within  the  outward  gate  or 
boundary  of  any  factory  wherein  children 
or  young  persons  are  employed  in  any 
process  incident  to  the  manufacture  car- 
ried on  in  the  factory,  shall  be  taken  to 
be  a  part  of  the  factory,  although  it  may 
not  contain  any  machinery  ;  and  any  part 
of  such  factory  may  be  taken  to  be  a  fac- 
tory within  the  meaning  of  the  Act,  7 
Vict.  c.  15  ;  but  this  enactment  shall  not 
extend  to  any  part  of  such  factory  used 
solely  for  the  purposes  of  a  dwelling- 
house,  nor  to  any  part  used  solely  for  the 
manufacture  of  goods,  made  entirely  of 
any  other  material  than  those  herein  enu- 
merated, nor  to  any  factory  or  part  of  a  fac- 
tory used  solely  for  the  manufacture  of  lace, 


of  hats,  or  of  paper,  or  solely  for  bleach- 
ing, dyeing,  printing,  or  calendering. 

What  is  called  the  '  factory  system ' 
owes  its  origin  to  the  invention  and  skill 
of  Arkwright ;  and  it  is  probable  that  but 
for  the  invention  of  spinning  machinery, 
and  the  consequent  necessary  aggrega- 
tion of  large  numbers  of  workmen  in 
cotton-mills,  the  name  would  never  have 
been  thus  applied.  It  is  in  the  cotton- 
mills  that  the  factory  system  has  been 
brought  to  its  highest  state  of  perfection. 

The  first  cotton-factory  was  established 
in  1771  by  Arkwright  in  connection  with 
Messrs.  Need  and  Strutt,  of  Derby,  and 
was  situated  at  Cromford,  on  the  river 
Derwent ;  and  the  first  of  these  establish- 
ments erected  in  Manchester  was  built  in 
1 780,  and  had  its  machinery  impelled  by 
an  hydraulic  wheel,  the  water  for  which 
was  furnished  by  a  single-stroke  atmos- 
pheric pumping  steam-engine.  The  pro- 
gress of  cotton-factories  was  so  rapid  that 
in  1787  there  were  145  in  England  and 
Wales,  containing  nearly  two  millions  of 
spindles,  and  estimated  to  produce  as  much 
yarn  as  could  have  been  spun  by  a  million 
of  persons  using  the  old  domestic  wheeL 
The  number  of  cotton,  wool,  silk,  and  flax- 
spinning  factories  worked  by  steam  or 
water-power  in  the  United  Kingdom,  with 
the  number  of  persons  employed  therein 
in  the  year  1835,  was  as  follows : —  j 
Factories.  Persons.  M 
Cotton  .  .  1262  220,134  ' 
Wool  .      .      .     1313  71,274 

Silk     ...       238  30,682 

Flax    ...       347  33,283 


3160  355,373 
The  number  of  persons  employed  in 
textile  manufactures  in  Great  Britain,  in 
1841,  was  800,246,  the  greater  part  of 
whom  are  employed  in  factories.  The 
numbers  employed  on  each  description  of 
fabric  was  as  follows : — 

Cotton       ....     377,622 

Hose 50,955 

Lace   ......       35,347 

Wool  and  Worsted   .     167,296 
Silk     .....       83,773 

Flax  and  Linen  •     •      85,213 


800,246 
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The  age  and  sex  of  the  above-men- 
tioned number  of  persons  were  as 
under : — 

Aged  20  Years 

and  upwards.  Under  20.  Total. 

Males          344,121  109,260  453,381 

Females     211,070  135,795  340,865 


Total  555,191  245,055  800,246 
The  sex  and  age  of  persons  employed 
iu  the  cotton  manufacture  are  given  at 
Cotton  Manufacture  and  Trade, 
p.  696.  "  In  the  woollen  manufacture 
the  number  of  adult  males  employed  is 
three  times  as  great  as  that  of  the  adult 
females,  while  the  number  of  either  sex 
tinder  twenty  years  of  age  is  compara- 
tively small :  the  same  may  be  said  of  the 
hose,  but  in  the  flax  and  linen  manufac- 
tures the  preponderance  is  not  quite  so 
great.  In  silk  the  number  of  both  sexes 
employed  are  nearly  equal,  the  excess 
among  adults  being  with  the  males,  and 
under  twenty  with  the  females.  The 
manufacture  of  lace  is  the  only  one  in 
which  the  number  of  females  is  very 
much  greater  than  that  of  males."  (Cen- 
sus Commissioners'  Report.)  In  the 
Yorkshire  district,  which  is  under  the 
superintendence  of  Mr.  Saunders,  the 
number  of  persons  employed  in  factories 
in  1838  was  95,000,  and  in  1843  there 
were  106,500 ;  but  there  was  a  positive 
decrease  in  the  number  of  children, 
amounting  to  2000.  Mr.  Howell,  in^ 
spector  of  factories  for  Cheshire  and  the 
Midland  Counties,  states  (Jan.  1844),  that 
the  few  factories  in  which  children  under 
thirteen  years  of  age  are  employed  in  his 
circuit  are  chiefly  in  isolated  rural  dis- 
tricts or  in  non-manufacturing  towns. 

The  legislature  has  interfered  to  pre- 
vent children  in  factories  being  tasked 
beyond  their  strength,  to  the  permanent 
injury  of  their  constitutions.  This  abuse 
was  the  more  to  be  apprehended,  because 
a  large  proportion  of  the  children  en- 
gaged in  cottou-spinning  are  not  directly 
employed  by  the  masters,  but  are  under 
the  control  of  the  spinners,  a  highly-paid 
oJass  of  workmen,  whose  earnings  depend 
greatly  upon  the  length  of  time  during 
which  they  can  keep  their  young  assist- 
ants at  work.  A  parliamentary  commit- 
''!m  sat  for  the  investigation  of  this  sub- 


ject in  1832,  and  subsequently  a  commis 
sion  was  issued  by  the  crown  for  ascer- 
taining, by  examinations  at  the  factories 
themselves,  the  kind  and  degree  of  abuses 
that  prevailed,  and  for  suggesting  the 
proper  remedies.  In  consequence  of 
these  inquiries,  an  act  was  passed  in  1833 
(3  &  4  Wm.  IV.,  c.  103)  for  regulating 
factories.  This  act  has  been  amended  by 
7  Vict.  c.  15 ;  but  in  order  to  show  the 
course  of  recent  legislation  on  this  subject, 
we  shall  first  give  some  of  the  main 
enactments  of  the  first  act. 

The  act  3  &  4  Wm.  IV.  provided,  that 
after  the  1st  of  January,  1834,  no  person 
under  the  age  of  eighteen  years  should 
work  in  any  cotton,  woollen,  flax,  or  silk 
factory  worked  by  tlie  aid  of  steam  or 
water-power,  between  the  hours  of  half- 
past  eight  in  the  evening  and  half-past 
five  in  the  morning ;  that  no  person 
under  eighteen  years  of  age  should  work 
more  than  twelve  hours  in  any  one  day 
nor  more  than  sixty-nine  hours  in  the 
week.  Except  in  silk-mills,  no  children 
under  nine  years  of  age  were  to  be  em- 
ployed. Children  under  eleven  years 
old  were  not  to  be  worked  more  than  nine 
hours  in  any  one  day,  nor  more  than 
forty-eight  hours  in  one  week.  This 
clause  came  into  operation  six  months 
after  the  passing  of  the  act.  At  the  ex- 
piration of  another  twelve  months  its 
restriction  was  applied  to  children  undei 
twelve  years  old;  and  when  thirty 
months  from  the  passing  of  the  act  had 
elapsed,  the  restriction  was  applied  to  all 
children  under  thirteen  years  old.  Tliis 
clause  came  into  operation  on  the  1st  of 
March,  1836.  In  silk-mills,  children  under 
thirteen  years  of  age  were  allowed  to  Avork 
ten  hours  per  day.  It  was  made  illegal 
for  any  other  mill-owner  to  have  in  his 
employ  any  child  who  had  not  completed 
eleven  years  of  age  without  a  certificate 
by  a  surgeon  or  physician  "that  such 
child  is  of  the  ordinary  strength  and  a|>- 
pearance  of  children  of  or  exceeding  the 
age  of  nine  years."'  In  eighteen  months 
from  the  passing  of  the  act  this  provision 
was  made  to  apply  to  all  children  under 
twelve  years  of  age ;  and  upon  the  1st  of 
March,  1836,  the  provision  was  made  to 
include  all  children  under  the  age  of 
thirteen.      Four  persons  were  appointed 
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under  the  act  to  be  Inspectors  of  Facto- 
ries, in  order  to  carry  into  effect  the  vari- 
ous provisions  which  it  contained. 

After  the  expiration  of  six  months  from 
the  passing  of  the  act,  it  was  declared 
unlawful  to  employ  in  any  factory  any 
child  under  the  ages  restricted  to  forty- 
eight  hours'  labour  in  the  week,  unless 
on  every  Monday  the  employer  should 
receive  a  ticket  from  some  schoolmaster, 
certifying  that  such  child  had  for  two 
hours  at  least  for  six  out  of  seven  days 
of  the  week  next  preceding  attended  his 
school.  The  school  might  be  chosen  by 
the  parents  or  guardians  of  the  child ;  but 
in  case  of  their  omitting  to  appoint  any 
school,  or  in  case  of  the  child  being  with- 
out parent  or  guardian,  the  inspector 
might  appoint  some  school  in  which  the 
child  might  be  taught,  and  the  employer 
was  allowed  to  deduct  from  its  weekly 
earnings  any  sum  not  exceeding  one  penny 
in  every  shilling;,  to  pay  for  the  schooling 
of  such  child. 

By  the  Amended  Factory  Act  (7  Vict. 
3.  15),  every  person  who  begins  to  oc- 
cupy a  factory  must  give  notice  thereof, 
and  full  details  respecting  the  same, 
"  to  the  office  of  the  Factory  Inspectors, 
London." 

There  are  various  penalties  for  the 
offences  constituted  by  the  two  acts,  and 
the  duty  of  seeing  them  carried  into  effect 
is  devolved  upon  four  inspectors,  called 
the  Inspectors  of  Factories,  each  of  whom 
has  sub-inspectors  employed  under  him. 
The  United  Kingdom  is  divided  into  four 
districts,  and  at  the  head  of  each  is  a 
chief  inspector.  The  four  inspectors 
assemble  together  at  their  office  in  Lon- 
don every  half  year,  and  make  a  joint 
report  to  the  Secretary  of  State  for  the 
Home  Department  of  such  matters  as 
appear  necessary.  Each  inspector  makes 
a  report  to  the  same  authority  every  half 
year ;  but  the  reports  were  formerly  made 
quarterly. 

The  powers  of  inspectors  and  sub- 
inspectors  are  very  considerable.  An 
inspector  or  sub-inspector  is  authorized  to 
enter  every  part  of  any  factory,  at  any 
time,  by  day  or  by  night,  when  any  person 
shall  be  employed  therein ;  and  to  enter 
by  day  any  place  which  he  shall  have 
rt^asfm  to  believe  to  be  a  factory ;  and  to 


enter  any  school  in  which  children  em- 
ployed in  factories  are  educated  ;  and  a4|H 
all  times  to  take  with  him  into  any  fao^H 
tory  the  certifying  surgeon  of  the  district, 
and  any  constable  or  other  peace  officer 
whom  he  may  mean  to  assist  him ;  and 
may  examine,  either  alone  or  in  the  pre- 
sence of  any  other  person,  as  he  shall 
think  fit,  every  person  whom  he  shall 
find  in  a  factory  or  in  such  a  school,  or 
whom  he  shall  have  reason  to  believe  to 
be  or  to  have  been  employed  in  a  factory 
within  two  months  next  preceding  the 
time  when  he  shall  require  him  to  be  ex- 
amined touching  any  matter  within  the 
provisions  of  the  Factory  Act.  And  the 
inspector  or  sub-inspector  may,  if  he 
shall  see  fit,  require  such  person  to  make 
and  sign  a  declaration  of  the  truth  of  the 
matters  respecting  which  he  shall  be 
examined. 

By  the  amended  act  the  word  "  child" 
means  a  child  under  the  age  of  thirteen  ; 
and  the  term   ♦'  young  person"  means  a 
person  of  the  age  of  thirteen  and  under  ,^^ 
the  age  of  eighteen.  '^^H  i 

No  child  under  the  age  of  eight  cai^^ 
be  employed  in  any  factory.  Under  the 
act  3  &  4  Wm.  IV.  nine  years  was  the 
age  of  admission,  but,  with  a  reduction  of 
the  hours  of  working,  an  earlier  age  has 
been  substituted.  A  child  who  has  com- 
pleted his  eighth  year  must  obtain  a 
medical  certificate,  as  required  by  3  &  4 
Wm.  IV.,  before  he  can  be  employed  ; 
and  a  similar  certificate  is  also  required 
from  young  persons  between  the  ages  of 
thirteen  and  sixteen.  These  certificates 
can  only  be  granted  by  a  certifying  sur- 
geon duly  appointed  by  the  Inspectors  of 
Factories,  and  they  are  only  valid  at  the 
factory  for  whicli  they  were  granted. 
The  certifying  surgeons  visit  factories 
weekly,  and  are  responsible  to  the  in- 
spector of  the  district,  who,  as  well  as  the 
sub-inspector,  has  the  power  of  annulling 
certificates  which  have  been  improperly 
granted.  Under  the  act  3  &  4  Wm. 
IV.  the  occupiers  of  factories  appointed 
the  certifying  surgeons,  who  were  gene- 
rally the  medical  attendants  of  their  own 
families. 

Persons  under  eighteen  are  not  allowed 
to  work  between  the  hours  of  half-past 
eight  in  the  evening  and  half-past  five  iu 
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the  morning ;  nor  more  than  twelve  hours 
in  one  day  ;  nor  more  than  sixty-nine 
houi's  in  any  one  week  (3  &  4  Wra.  IV. 
c.  103,  §  §  1,  2).  Females  above  the  age 
of  eighteen  can  only  be  employed  for  the 
same  time  and  in  the  same  manner  as 
"young  persons;"  an  arrangement  intro- 
duced for  the  first  time  by  the  amending 
act.  No  "  child"  is  to  be  employed  more 
than  six  hours  and  a  half  in  any  one 
day,  unless  when  the  dinner-time  of  the 
"  young  persons"  begins  at  one  o'clock  in 
the  afternoon,  in  which  case  children  who 
begin  to  work  in  the  morning  may  work 
for  seven  houi's  in  one  day.  Children 
must  not  be  employed  after  one  o'clock 
in  the  afternoon,  except  when  they  work 
on  alternate  days;  but  in  silk-factories, 
children,  if  above  eleven,  may  be  em- 
ployed solely  in  the  winding  and  turning 
of  raw  silk  for  any  time  not  exceeding 
ten  hours  on  any  working  day,  but  not 
after  half-past  four  p.m.  on  any  Saturday, 
and  such  children  are  not  required  to 
produce  a  certificate  of  school  attendance. 
Under  the  former  factory  act  children  of 
any  age  might  be  employed  in  silk-mills. 
Again,  as  to  silk-mills,  chilcii-en  between 
eight  and  eleven  can  only  be  employed  half 
a  day,  and  are  required  to  attend  school. 

When  the  labour  of  "  young  persons"  is 
restricted  to  ten  hours  a-day,  any  "  child'" 
may  be  employed  ten  hours  on  alternate 
days;  but  the  occupier  of  the  factory  must 
give  notice  to  the  inspector  of  this  arrange- 
ment with  regard  to  the  children.  No 
child  or  young  person  is  to  be  employed 
for  any  purpose  in  any  factory  after  half- 
past  four  on  Saturdays.  The  time  for  meals 
is  regulated  both  by  the  act  of  3  &  4  Wm. 
IV.  and  that  of  7  Vict.  At  least  one  hour 
and  a  half  must  be  allowed  for  meals 
to  every  young  person  between  half-past 
seven  in  the  morning  and  half-past  seven 
in  the  evening.  One  hour  is  to  be  given 
before  three  o'clock  in  the  afternoon.  No 
child  or  young  person  is  to  be  employed 
before  one  o'clock  in  the  afternoon  with- 
out an  interval  of  thirty  minutes  for  meal 
time.  During  meal  times  no  child  or 
young  person  is  to  be  in  any  room 
wherein  any  manufacturing  process  is 
then  carried  on.  All  young  persons 
are  to  have  time  for  meals  at  the  same 
period   of   the   day,   unless  for    special 


cause  to  be  allowed  in  writing  by  an  in« 
spector. 

Holidays  are  fixed  by  both  acts,  whicb 
in  England  or  Ireland  are Chtistmas-day 
and  Good  Friday ;  and  in  Scotland  the 
days  set  apart  as  fast-days.  All  children 
and  young  persons  are  besides  to  have 
eight  half-holidays  yearly,  and  at  least 
four  must  be  allowed  between  the  1.5th 
of  March  and  1st  of  October.  No  cessa- 
tion from  work  is  deemed  a  half-holiday 
unless  notice  thereof  has  been  fixed  up 
the  previous  day  ia  the  factory. 

In  making  up  time  lost  by  accident, 
provisions  are  carefully  introduced  to 
prevent  any  unnecessary  infringement  on 
the  ordinary  woi'king  hours.  Notice 
must  be  sent  by  post  to  the  sub-inspector 
of  factories,  stating  the  intention  to  re- 
cover lost  time,  and  a  notice  to  the  same 
etfect  must  be  previously  fixed  up  at  the 
entrance  of  the  factory. 

The  act  contains  provisions  for  paint- 
ing and  whitewashing,  or  cleaning  with 
soap  and  hot  water  the  interior  of  fac- 
tories; also  various  regulations  for  the 
prevention  of  accidents  and  for  protecting 
the  workers  from  discomforts.  No  child 
or  young  person  is  to  be  employed  where 
the  wet  spinning  of  flax  is  carried  on, 
unless  sufficient  means  are  used  for  pro- 
tecting the  workers  from  being  wetted, 
and,  when  hot  water  is  used,  for  prevent- 
ing the  escape  of  steam  into  the  room 
occupied  by  them.  No  child  or  young 
person  is  allowed  to  clean  any  shaft  or 
any  wheel,  drum,  or  pulley  while  the 
same  is  in  motion,  nor  to  work  between 
the  fixed  and  traversing  part  of  any  self- 
acting  machine  in  motion.  Such  parts 
of  the  machinery  as  are  dangerous,  and 
near  to  which  children  or  young  persons 
are  liable  to  pass,  are  to  be  securely 
fenced.  In  case  of  accident  to  any  of 
the  workers,  the  occupier  of  the  factory 
must  give  notice  of  the  same  to  the  cer- 
tifying surgeon  of  the  district,  and  he  is 
required  to  investigate  it  and  to  report 
thereon  to  the  inspector,  for  which  pur- 
pose the  surgeon  has  the  same  powers 
and  authority  as  an  inspector.  The 
Secretary  of  State,  on  the  report  of  one 
of  the  inspectors  of  factories,  may  em- 
power him  to  direct  an  action  to  be 
brought   in   the  name   and   oa   belmlf 
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of  the  person  injured  for  recovery  of 
damages. 

By  the  first  Factory  Act  every  child 
employed  in  a  factory  was  required  to 
attend  school  two  hours  daily ;  but  by  the 
amending  act  the  time  is  extended  to 
three  hours,  between  eight  in  the  morning 
and  six  in  the  evening,  on  every  working 
day  except  Saturday.  When  the  children 
work  on  alternate  days,  they  are  required 
to  attend  school  on  the  other  days  for  five 
hours  each  day.  The  occupier  of  a  fac- 
tory must  obtain  every  Monday  a  certi- 
ficate from  the  schoolmaster  that  each 
child  has  attended  school  as  required  by 
the  act,  and  such  certificates  must  be 
kept  for  six  months  after  the  date  thereof, 
and  be  produced  during  this  period  when 
required  by  either  an  inspector  or  sub- 
inspector.  The  inspector  may  require  a 
sum  not  exceeding  twopence  per  week  to 
be  paid  by  the  occupier  of  a  factory  to 
the  schoolmaster  towards  the  expenses  of 
instructing  any  child  employed  in  the 
same,  and  any  such  sum  thus  required 
may  be  deducted  from  the  child's  wages. 
If  an  inspector,  on  his  personal  examina- 
tion, or  on  the  report  of  a  sub-inspector, 
shall  be  of  opinion  that  any  schoolmaster 
who  grants  certificates  of  the  school  at- 
tendance of  children  employed  in  a  fac- 
tory is  unfit  to  instruct  children,  by  reason 
of  his  incapacity  to  teach  them  to  read 
and  write,  from  his  gross  ignorance,  or 
from  his  not  having  the  books  and  ma- 
terials necessary  to  teach  them  reading 
and  writing,  or  because  of  his  immoral 
conduct,  or  of  his  continued  neglect  to 
fill  up  and  sign  the  certificates  of  school 
attendance  required  by  the  act,  the  in- 
spector may  annul  any  certificate  granted 
by  such  disqualified  schoolmaster,  by  a 
notice  in  writing  addressed  to  the  occu- 
pier of  the  factory  in  which  the  children 
named  in  the  certificates  are  employed, 
setting  forth  the  grounds  on  which  he 
deems  such  schoolmaster  to  be  unfit. 
After  the  date  of  such  notice  no  certificate 
of  school  attendance  granted  by  such 
schoolmaster  shall  be  valid  for  the 
purposes  of  this  act,  unless  with  the 
consent  in  writing  of  the  inspector. 
When  an  inspector  annuls  a  school- 
master's certificate,  he  is  required  to  name 
some  other  school  within  two  miles  of 


the  factory  from  the  master  of  which  he 
will  receive  certificates.  The  school- 
master and  the  occupier  of  a  factory  may 
appeal  to  the  Secretary  of  State  for  tho: 
Home  Department  in  the  case  of  annullin  " 
certificates  j  and  the  inspector  is  requir( 
to  report  (but  the  act  says  annually  only, 
although  the  inspectors  make  half-yearly 
reports)  each  case  of  annulment,  and  the 
reasons  for  it  to  the  Secretary  of  State. 
By  a  clause  in  the  first  Factoi-y  Act  it  is 
enacted  that  whenever  it  appears  neces- 
sary to  any  inspector  that  a  new  or  addi- 
tional school  is  required,  such  inspector 
is  authorized  to  establish  or  procure  the 
establishment  of  such  school. 

By  the  limitations  of  the  working  time 
for  children  under  thirteen  to  half  a  day, 
they  are  enabled  to  attend  school :  those 
children  who  work  in  the  morning  go  to 
the  afternoon  schools,  and  those  who  work 
in  the  afternoon  have  been  to  school  in  the 
morning.  In  many  factories  a  change  is 
made  at  the  end  of  each  month,  and  the  chil- 
dren who  were  employed  in  the  morning 
attend  school  and  work  in  the  afternoon. 

When  the  Factories  Bill  (7  Vict.  c.  15) 
was  introduced  into  the  House  of  Com- 
mons there  was  a  large  party  in  favour 
of  a  greater  diminution  in  the  hours  of 
labour  than  the  bill  proposed.  Lord 
Ashley  moved  that  the  word  "  night"  be 
construed  to  mean  from  six  in  the  even- 
ing to  six  in  the  morning,  and  the  word 
"meal-time"  to  be  two  hours'  cessation 
from  labour.  This  would  have  left  only 
ten  hours  as  the  time  for  actual  work.  This 
amendment  was  resisted  by  ministers, 
who  contended  that  it  would  have  the 
effect  of  reducing  wages ;  or  that,  if  it  had 
not  this  result,  it  would  afiect  that  por- 
tion of  our  manufactures  connected  with 
the  export  trade  (35,000,000Z.  out  of 
44,000,000/.)  which  had  already,  in  many 
instances,  to  endure  a  severe  competition 
in  the  markets  of  the  world.  The  amend- 
ment (a  ten  hours'  clause)  was  however 
carried  by  1 79  against  1 70  for  the  origi- 
nal motion  (twelve  hours).  On  the  fol- 
lowing night  Lord  Ashley  stated  the 
plan  by  which  he  proposed  to  carry  out 
the  vote  of  the  House:  after  October, 
1844,  he  would  restrict  the  daily  hours  of 
labour  to  eleven ;  and  two  years  after,  the 
restriction  to  ten  hours  would  come  into 
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operation.  The  government  announced 
their  intention  of  adhering  to  the  period 
of  twelve  hours,  as  fixed  by  their  bill.  On 
the  22nd  of  March  the  House  went  into 
committee  on  the  Bill,  when  two  divi- 
sions took  place :  on  the  motion  that 
twelve  hours  a  day  should  be  the  limits 
of  adult  labour,  an  amendment  was  pro- 
posed which  substituted  ten  hours,  which 
was  carried  by  186  to  183;  but  at  the 
next  stage  of  the  Bill,  the  motion  that  the 
blank  in  the  bill  should  be  accordingly 
filled  up  with  the  word  "  ten"  was  lost  by 
181  to  188.  The  ministers  in  the  first 
instance  were  in  a  minority  of  3,  and  in 
the  second  they  had  a  majority  of  7. 
From  this  dilemma  the  House  escaped  by 
bringing  in  a  new  bill,  which  was  ulti- 
mately carried. 

Mr.  Leonard  Horner,  who  is  one 
of  the  Inspectors  of  Factories,  in  his 
report  dated  16th  of  May,  1845,  gives  an 
instance  of  the  voluntary  shortening  of 
the  hours  of  factory  labour  from  twelve 
to  eleven  hours  per  day,  which  had  been 
effected  without  any  diminution  of  profit. 
The  plan  had  been  in  operation  twelve 
months,  and  the  declaration  of  the  em- 
ployers was,  "  that  the  same  quantity  of 
produce  and  at  the  same  cost  has  been 
obtained  by  the  master ;  and  that  all  the 
workers,  day  hands  as  well  as  those  who 
are  paid  by  piece-work,  earn  the  same 
amount  of  wages  in  the  eleven  hours  as 
was  done  before  by  the  labour  of  twelve 
hours."  Encouraged  by  this  represen- 
tation, the  hours  of  labour  of  persons 
uuaer  eighteen  were  reduced  by  10  Vict. 
c.  29,  from  twelve  to  eleven,  from  July 
I,  1847;  and  from  May  1,  1848,  the 
hours  of  j>ersons  under  eighteen  were 
reduced  to  ten  in  any  one  day,  and  not 
to  exceed  fifty-eight  in  any  one  week. 
These  limitations  were  extended  to  all 
females  above  eighteen  years  ui  age.  At 
this  stage  legislation  on  this  difficult  sub- 
ject rests  at  present;  but  iis  dissatisfac- 
tion prevails  among  the  mill-owners, 
further  acts  may  be  requisite. 
FACULTIKS.  [University.] 
FAI  It,  a  meeting  of  buyers  and  sellers 
at  a  fixed  time  and  place ;  from  the 
French  foire,  whicli  is  from  the  Latin 
feriae,  a  holiday.  Fairs  in  ancient  times 
were  chiefly  held  on  holidays. 


In  former  times  goods  and  commodi- 
ties of  every  kind  were  chiefly  sold  at 
fairs,  to  which  people  resorted  periodi- 
cally. The  display  of  merchandise,  and 
the  conflux  of  customers  at  these  princi- 
pal and  almost  only  emporia  of  domestic 
commerce,  was  prodigious;  and  they 
werti  therefore  often  held  on  open  and  ex- 
tensive plains.  Warton,  in  his  '  History 
of  English  Poetry,'  has  given  us  a  curious 
account  of  that  of  St.  Giles's  hill  or  down, 
near  Winchester.  It  was  instituted  and 
given  as  a  kind  of  revenue  to  the  bishop 
of  Winchester  by  William  the  Conqueror, 
who,  by  his  charter,  permitted  it  to  con- 
tinue for  three  days.  But  in  consequence 
of  new  royal  grants,  Henry  III.  pro- 
longed its  continuance  to  sixteen  days. 
Its  jurisdiction  extended  seven  miles 
round,  and  comprehended  even  South- 
ampton, then  a  capital  trading-town ; 
and  all  merchants  who  sold  wares  within 
that  circuit,  unless  at  the  fair,  forfeited 
them  to  the  bishop.  As  late  as  1512, 
as  we  learn  from  the  Northumberland 
Household-book,  fairs  still  continued  to 
be  the  principal  marts  for  purchasing 
necessaries  in  large  quantities,  which  are 
now  supplied  by  the  numerous  trading- 
towns. 

Philip,  king  of  France,  complained  to 
Edward  II.  a.d.  1314,  that  the  merchants 
of  England  had  desisted  from  frequenting 
the  fairs  in  his  dominions  with  their 
wool  and  other  goods,  to  the  great  loss 
of  his  subjects ;  and  entreated  him  to  per- 
suade, and,  if  necessary,  to  compel  them 
to  frequent  the  fairs  of  France  as  for- 
merly, promising  them  all  possible  secu- 
rity and  encouragement.  (Kymer,  Feed., 
tom.  iii.  p.  482.) 

When  a  town  or  village  had  been  con- 
sumed, by  way  of  assisting  to  re-establish 
it,  a  fair,  among  other  privileges,  was 
sometimes  granted.  This  was  the  case 
at  Burley,  in  Rutlandshire,  49th  Edward 
HI.  {Abbrev.  Hot.  Orig.,  vol.  ii.  p. 
338.) 

The  different  abridgments  of  Stow 
and  Grafton's  Chronicles,  published  by 
themselves  in  Queen  Elizabeth's  time, 
contain  lists  of  the  fairs  of  England  ac- 
cording to  the  months.  There  is  also 
*  An  authentic  Account  published  by  the 
king's  authority  of  all  the  Fairs  in  Eng- 
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land  and  Wales,  as  they  have  been  settled 
to  be  held  since  the  alteration  of  the 
style;  noting  likewise  the  Commodities 
which  each  of  the  said  Fairs  is  remark- 
able for  furnishing,'  by  William  Owen, 
12mo ,  Lond.,  1756. 

No  fair  or  market  can  be  held  except 
by  a  grant  from  the  crown,  or  by  prescrip- 
tion, which  is  supposed  to  take  its  rise  from 
some  ancient  grant,  of  which  no  record 
can  be  found.     (2  Inst.  220.) 

(Dugdale's  Hist.  Warw.,  pp.  514,  515; 
Warton's  Hist.  Engl.  Poet.,  vol.  i.  p. 
279;  Henry,  Hist.  Brit.,  8vo.  edit.,  vol. 
viii.  p^  325 ;  Brand's  Popular  Antiq.  4to. 
edit.  vol.  ii.,  p.  215.) 

The  fairs  of  Frankfort-on-the-Mayn 
and  Leipzig  are  the  chief  fairs  in  Europe  : 
the  former  held  at  Easter  and  in  the 
months  of  August  and  September;  the 
latter  at  Easter,  Michaelmas,  and  the 
New  Year.  The  whole  book-trade  of 
Germany  is  centred  in  the  Easter  fair 
at  Leipzig.  Nishnei  Novgorod  in  Russia, 
at  the  confluence  of  the  Oka  and  Wolga, 
lias  a  great  annual  fair  in  June,  which  is 
attended  by  about  three  hundred  thousand 
strangers,  many  of  whom  come  from  re- 
mote parts  of  Asia. 

FARMERS-GENERAL.  Fermiers 
Ge'n^raux  was  the  name  given  in  France 
under  the  old  monarchy  to  a  company 
which  farmed  certain  branches  of  the 
public  revenue,  that  is  to  say,  contracted 
M'ith  the  government  to  pay  into  the  trea- 
sury a  fixed  yearly  sum,  taking  upon  it- 
self the  collection  of  certain  taxes  as  an 
equivalent.  The  system  of  farming  the 
taxes  was  an  old  custom  of  the  French 
oaonarchy.  Under  Francis  L,  the  revenue 
arising  from  the  sale  of  salt  was  farmed 
by  private  individuals  in  each  town.  This 
was  and  is  still  in  France  and  other 
countries  of  Europe  a  monopoly  of  the  go- 
vernment. At  the  present  time  the  govern- 
ment of  France  derives  about  2,200,000Z. 
a  year  from  the  salt  monopoly.  The 
government  reserves  to  itself  the  power 
of  providing  the  people  with  salt,  which 
it  collects  in  its  stores,  and  sells  to 
the  retailers  at  its  own  pi'ice.  This  mo- 
nopoly was  first  assumed  by  Philippe  de 
Valois  in  1350.  Other  sources  of  reve- 
nue were  likewise  fanned  by  several  in- 
dividuals, most  of  whom  were  favourites 


of  the  court  or  of  the  minister  of  the  day»| 
Sully,  the  able  minister  of  Henry  IV^ 
seeing  the  dilapidation  of  the  public  re-' 
venue  occasioned  by  this  system,  by 
which,  out  of  150  millions  paid  by  the 
people,  only  30  millions  reached  the 
treasury,  opened  the  contracts  for  farmiii^ 
the  taxes  to  public  auction,  giving  the 
to  the  highest  bidder,  according  to  thi 
ancient  Roman  practice.  By  this  meau 
he  greatly  increased  the  revenue  of  the 
state.  But  the  practice  of  private  con- 
tracts through  favour  or  bribing  was  re- 
newed under  the  following  reigns :  Col- 
bert, the  minister  of  Louis  XIV.,  called 
the  farmers  of  the  revenue  to  a  severe  ac- 
count, and  by  an  act  of  power  deprived 
them  of  their  enormous  gains.  In  1728, 
under  the  regency,  the  various  individual 
leases  were  united  into  a  Ferme  Generale, 
which  was  let  to  a  company,  the  members 
of  which  were  henceforth  called  Fermiers 
Generaux.  In  1759,  Silhouette,  minister 
of  Louis  XV.,  quashed  the  contracts  of 
the  farmers-general,  and  levied  the  taxes 
by  his  own  agents.  But  the  system  of 
contracts  revived  :  for  the  court,  the  mi- 
nisters, and  favourites  were  all  well  dis- 
posed to  them,  as  private  bargains  were 
made  with  the  farmers-general,  by  which 
they  paid  large  sums  as  douceurs.  In  the 
time  of  Necker,  the  company  consisted  of 
forty-four  members,  who  paid  a  rent  of 
186  millions  of  livres,  and  Necker  calcu- 
lated their  profit  at  about  two  millions 
yearly — no  very  extraordinary  sum,  if 
correct.  But  independent  of  this  profit 
there  were  the  expenses  of  collection, 
and  a  host  of  subalterns  to  support :  the 
company  had  its  officers  and  accountants, 
receivers,  collectors,  &c.,  who,  having  the 
public  force  at  their  disposal,  committed 
numerous  acts  of  injustice  towards  the 
people,  especially  the  poorer  class,  by 
d.'"*^raining  their  goods,  selling  their 
cic  -ttels,  &c.  The  "  gabelle"  or  sale  ot 
salt,  among  others,  was  a  fruitful  source 
of  oppression.  Not  satisfied  with  oblig- 
ing the  people  to  pay  for  the  salt  at  the 
price  fixed  upon  it  in  the  name  of  the 
king,  they  actually  obliged  every  indivi- 
dual above  eight  years  of  age  to  buy  a 
certain  quantity  of  salt  whether  wanted 
or  not.  But  the  rule  was  not  alike  all 
over  France ;  in  somepr«»'v}uce«,  which  ea- 
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joyed  certain  privileges,  salt  was  9  livfes 
the  one  hundred  weight,  whilst  in  others 
itoost  16,  and  in  some  02  livres.  In  some 
provinces  the  quantity  required  to  be 
purchased  per  head  was  25  pounds 
weight :  in  others  it  was  9  pounds.  And 
yet  the  provinces,  nay  the  individual 
families  of  each  province,  were  pro- 
hibited under  the  severest  penalties  from 
accommodating  each  other's  wants,  and 
buying  the  superfluous  salt  of  their 
neighbours,  but  whoever  wanted  more 
salt  than  his  obligatory  allowance  was 
obliged  to  resort  to  the  government 
stores.  Besides,  every  article  of  pro- 
visions that  was  exported  from  one  pro- 
vince to  another  was  subject  to  duties 
called  Traites.  Every  apprentice  on 
being  bound  to  a  master  was  bound  to 
pay  to  the  king  a  certain  sum  according 
to  the  nature  of  the  trade,  and  afterwards 
a  much  larger  sum  on  his  admission  to 
practise  his  trade  as  a  master.  These  few 
instances  may  serve  to  convey  an  idea  of 
taxation  in  France  previous  to  the  Revo- 
lution. A  lively  but  faithful  picture  of 
the  whole  system  is  given  in  Breton's 
Histoire  Financiere  de  la  France,  2  vols. 
8vo.,  Paris,  1829.  The  formers-general, 
as  the  agents  of  that  system,  coming  into 
immediate  contact  with  the  people,  drew 
upon  themselves  a  proportionate  share  of 
popular  hatred.  But  the  Revolution  swept 
away  the  farmers-general,  and  put  an  end 
to  the  system  of  farming  the  revenues  :  it 
equalized  the  duties  and  taxes  all  over 
France ;  but  the  monopoly  of  the  salt 
and  tobacco  has  remained,  as  well  as  the 
duties  on  provisions,  cattle,  and  wine 
brought  into  Paris  and  other  large  towns, 
called  the  octroi,  and  the  right  of  search- 
ing by  the  octroi  officers,  if  they  think  fit, 
all  carriages  and  individuals  entering  the 
barriers  or  gates  of  the  same. 

The  system  of  farming  the  taxes,  al- 
though generally  disapproved  of,  is  still 
continued  in  some  European  states.  Not 
many  years  ago  the  custom-house  duties 
at  Naples  were  farmed  by  private  specu- 
lators. For  the  character  and  effects  of 
the  system  see  Necker,  De  V Administra- 
tion den  Finances. 

In  England  the  only  tax  that  is  farmed 
is  that  on  post-horses.  The  excise  duties 
were  farmed  for  some  years  prior  to  1G83, 


The  Roman  system  of  levying  taxes, 
at  least  after  the  Republic  had  begun  to 
acquire  territory  out  of  Italy,  was  by 
farming  them  out.  In  the  later  period  of 
the  Republic  the  farmers  were  from  the 
body  of  the  Equestrian  order.  Indivi- 
duals used  to  form  companies  or  associ- 
ations for  farming  the  taxes  of  a  particu- 
lar district:  the  taxes  were  let  by  the 
Censors  for  a  period  of  five  years.  They 
were  probably  let  to  those  who  bid  high- 
est. These  farmers  were  called  Pub- 
lican!, and  by  the  Greek  writers  Telonae 
{TiXuva.i),  which  is  rendered  by  Publicans 
in  the  English  version  of  the  New  Testa- 
ment,where  they  are  appropriately  classed 
with  sinners,  for  they  were  accused  of 
being  often  guilty  of  great  extortion. 
These  tax-collectors  in  the  province  were 
however  only  the  agents.  The  princi- 
pals generally  resided  at  Rome,  where 
the  affairs  of  each  association  (Societal) 
were  managed  by  a  director  called  a  Ma- 
gister.  The  individual  members  held 
shares  (partes)  in  the  undertaking. 
There  was  also  a  chief  manager  in  the 
province  or  district  of  which  the  company 
farmed  the  tax,  who  was  called  Pro- 
magister. 

There  are  no  means  of  knowing  what 
proportions  of  the  taxes  collected  reached 
the  Roman  Treasury  (aerarium).  Nume- 
rous complaints  of  the  rapacity  of  the 
Publicani  or  their  agents  occur  in  the 
classical  writers.  These  Publicani  were 
the  monied  men  of  the  late  Republic  and 
the  early  Empire,  and  their  aid  was  often 
required  by  the  state  for  advances  of 
money  when  the  treasury  was  empty. 
Part  of  the  mal-administration  probably 
came  from  the  Publicani  sub-letting  the 
taxes,  which  seems  to  have  been  done, 
sometimes  at  least. 

FATHER.     [Parent  and  Child.] 

FEALTY,  says  Littleton  (§  91),  "is 
the  same  that  fidelitas  is  in  Latin.  And 
when  a  freeholder  doth  fealty  to  his  lord, 
he  shall  hold  his  right  hand  upon  a  book, 
and  shall  say  thus : — '  Know  ye  this,  my 
lord,  that  I  shall  be  faithful  and  true  unto 
you,  and  faith  to  you  shall  bear  for  the 
lands  which  I  claim  to  hold  of  you,  and 
that  I  shall  lawfully  do  to  you  the  cus- 
toms and  services  which  I  ought  to  do, 
at  the  terms  assigned :  so  help  me  God 
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and  his  saints;'  and  he  shall  kiss  the 
book.  But  he  shall  not  kneel  when  he 
maketh  his  fealty,  nor  shall  make  such 
humble  reverence  as  is  aforesaid  in  hom- 
age." 

From  this  it  appears  that  fealty  is  the 
fidelity  which  a  man  who  holds  lands  of 
another  owes  to  him  of  whom  he  holds, 
and  it  contains  an  engagement  to  perform 
the  services  for  which  the  land  is  granted. 
The  law  as  to  fealty  continues  unchanged, 
though  it  is  not  usual  now  to  exact  the 
oath  of  fealty.  It  is  due  from  all  tenants 
of  land,  except  tenants  in  frankalmoigne 
and  those  who  hold  at  will  or  by  suffer- 
ance. The  reasons  for  now  requiring  it 
are  so  few  that  it  is  nearly  gone  into 
disuse,  though  it  serves  to  keep  up  the 
evidence  of  tenure,  when  there  are  no 
other  services  due.  If  it  is  refused,  the 
lord  may  enforce  it  by  distress. 

FEDERATION.  This  word  is  de- 
rived from  the  Roman  term  Foederatus, 
which  was  applied  by  the  Romans  to 
States  which  were  connected  with  the 
Roman  State  by  a  Foedus  or  treaty.  A 
federal  union  of  sovereign  states  may  be 
most  easily  conceived  in  the  following 
manner: — 

We  will  suppose  that  the  sovereign 
power  in  any  number  of  independent 
states  is  vested  in  some  individual  in 
those  several  states.  These  sovereign 
persons  may  agree  respectively  with  each 
other  and  with  all  not  to  exercise  certain 
functions  of  sovereignty  in  their  several 
states,  and  to  transfer  these  functions  to 
be  jointly  exercised  by  the  contracting 
sovereign  persons.  The  consequence  of 
such  a  compact  will  be  that  the  contract- 
ing sovereign  persons  in  their  joint  capa- 
city will  become  sovereign  in  each  state 
and  in  all  the  states.  The  several  sove- 
reign persons  having  for  the  tim«  surren- 
dered to  the  joint  body  certain  powers 
incident  to  their  several  sovereignties,  are 
no  longer  severally  sovereign  in  their 
several  states.  The  powers  surrendered 
to  the  joint  body  may  be  determined  by 
written  contract,  the  interpretation  of 
which  belongs  to  the  joint  body,  yet  in 
such  a  manner  that  there  can  be  no  valid 
interpretation  unless  the  sovereign  per- 
sons are  unanimous ;  for  if  any  number 
or  majority  could  bind  the  rest,  they 


might,  by  interpretation,  deprive  the  se- 
veral contracting  persons  of  all  the  powers 
reserved  to  them  by  the  contract.  It 
follows  also  from  the  terms  of  the  union, 
that  any  one  party  can  withdraw  from  it 
at  pleasure,  and,  as  far  as  he  is  concerned, 
dissolve  the  union ;  for  the  essence  of  this 
union  is  the  continuing  consent  of  all. 

This  is  the  simplest  possible  form  of 
a  supreme  federal  government;  one  in 
which  the  contracting  sovereign  powers 
are  individuals,  and  in  which  the  sove- 
reign persons  in  their  aggregate  capacity 
exercise  the  functions  of  sovereignty.. 
Such  a  federation  may  never  have  existed,  j 
but  any  federation  that  does  exist  or  can 
exist,  however  complicated  it  may  seem, 
is  reducible  to  these  simple  elements. 

If  the  sovereign  powers,  instead  of 
being  in  individuals,  are  in  all  the  people 
of  the  respective  states,  the  only  differ- 
ence will  be  that  the  functions  of  sove- 
reignty, which  in  the  first  case  we  sup- 
posed to  be  exercised  by  the  individual 
sovereigns  in  their  joint  capacity,  must,  'm 
this  case,  be  delegated  to  individual  mem- 
bers of  the  sovereign  body.  The  citizeng 
of  the  several  sovereign  states  must  in  the 
first  instance  of  necessity  delegate  to  some 
of  their  own  body  the  proper  authority 
for  making  the  federal  contract  or  consti- 
tution ;  and  they  must  afterwards  appoint 
persons  out  of  their  own  body,  in  the 
mode  prescribed  by  the  federal  contract, 
for  executing  the  powers  intrusted  by  the 
federal  contract  to  persons  so  appointed. 
Thus  the  individuals  who  form  the  fede- 
ral contract  act  therein  severally  as  the 
agents  of  the  sovereign  states  from  which 
they  receive  their  commission ;  and  the 
individuals  appointed  to  carry  into  effect 
the  terms  of  the  federal  contract  are  the 
ministers  and  agents  of  that  sovereign 
power  which  is  composed  of  the  several 
sovereign  states,  which  again  are  com- 
posed of  all  the  citizens.  By  whatever 
name,  of  President,  Senate,  House  of  Re- 
presentatives, or  other  name,  the  agents 
of  the  sovereign  power  are  denominated, 
they  are  only  the  agents  of  those  in  whom 
the  sovereign  power  resides. 

When  the  sovereign  power  is  so  distri- 
buted, the  question  as  to  the  interpreta- 
tion of  the  federal  contract  may  in  practice 
be  more  difficult,  but  in  principle  it  is  the 


FEDERATION. 


[11] 


FEDERATION. 


same.  No  one  state  can  be  bound  by  the 
interpretation  of  the  rest,  for  if  this  were 
once  allowed  there  would  be  no  assignable 
limit  to  the  encroachments  of  the  states  ex- 
ercising sovereign  power  in  their  aggregate 
capacity.  It  is  a  clear  consequence  of  the 
nature  of  the  compact,  whether  the  several 
sovereign  powers  are  nations  or  indivi- 
duals, that  each  contracting  power  must 
exercise  its  judgment  on  the  interpreta- 
tion of  the  instrument  to  which  it  is  a 
party,  and  that  no  interpretation  from 
■which  any  power  dissents  can,  consistently 
with  the  nature  of  the  compact,  bind  that 
power  against  its  will. 

In  the  case  of  complete  dissent  or  dis- 
agreement by  any  one  power,  the  con- 
tract is,  by  the  very  nature  of  its  terms, 
at  an  end ;  for  the  contract  being  among 
sovereign  powers,  they  cannot  severally 
as  such  yield  obedience  to  another  sove- 
reignty, which  results  from  the  aggrega- 
tion of  their  several  sovereign  powers : 
their  acts  in  their  joint  capacity  must  be 
acts  of  complete  consent. 

If  the  sovereign  power  in  such  a  fede- 
ral union  has  delegated  the  power  of  in- 
terpreting the  written  instrument  of  union 
to  certain  judiciary  authorities,  appointed 
under  the  federal  compact  for  the  pur- 
pose of  carrying  its  provisions  into  effect, 
the  several  sovereign  powers  must  still 
exercise,  either  by  their  legislatures  or 
tlieir  judiciary  authorities,  their  power  to 
judge  of  the  correctness  of  the  interpret- 
ation, just  as  much  as  if  the  several  so- 
vereign persons,  in  the  case  first  supposed, 
themselves  exercised  the  functions  of  so- 
vereignty in  the  supreme  federal  govern- 
ment. 

What  is  commonly  called  the  general 
government  of  the  United  States  of  North 
America  is  an  example  of  a  federation 
or  federal  government,  or  a  supreme 
federal  government.  The  contracting 
parties  were  sovereign  states  (the  sove- 
reignty in  each  state  being  in  the  citizens), 
which  in  their  aggregate  capacity  formed 
a  supreme  federal  government.  The  mi- 
nisters for  carrying  into  effect  the  federal 
government  are  the  president  and  con- 
gress, and  the  judiciary  of  the  United 
States.  By  the  preamble  to  the  constitu- 
tion it  is  in  fact  declared  that  the  "  people 
of  the  United  States  "  are  the  contracting 


parties.  The  several  states  of  the  union 
are  often  still  called  sovereign  and  inde- 
pendent states,  because  they  retain  all  the 
sovereignty  which  they  have  not  given 
up,  expressly  or  by  implication,  to  the 
general  government ;  and  it  is  considered 
that  the  chief  business  of  the  general  go- 
vernment is  to  determine  and  control  the 
relations  of  all  the  confederated  states  to 
foreign  states,  and  to  make  provision  for 
the  general  defence.  In  practice,  however, 
great  difficulties  arise  in  fixing  the  limits 
between  the  sovereignty  of  the  states,  such 
as  it  is,  and  the  powers  of  the  general 
government. 

The  fifth  article  of  the  constitution  pro- 
vides that  "  The  congress,  whenever  two 
thirds  of  both  houses  shall  deem  it  neces- 
sary, shall  propose  amendments  to  this 
constitution,  or,  on  the  application  of  the 
legislatures  of  two-thirds  of  the  several 
states,  shall  call  a  convention  for  propos- 
ing amendments,  which,  in  either  case, 
shall  be  valid  to  all  intents  and  purposes, 
as  part  of  this  constitution,  when  ratified 
by  the  legislatures  of  three-fourths  of  the 
several  states,  or  by  conventions  in  three- 
fourths  thereof,  as  the  one  or  the  other 
mode  of  ratification  may  be  proposed  by 
the  congress  ;  provided,  &c.  that  no  state, 
without  its  consent,  shall  be  deprived  of 
its  equal  suffrage  in  the  senate."  From 
this  article  it  is  clear  that  the  framers  of 
the  constitution  did  not  fully  comprehend 
the  nature  of  the  supreme  federal  govern- 
ment; for  it  is  assumed  by  this  article 
that  the  several  states  may  be  bound  with- 
out their  unanimous  consent,  which  is 
contrary  to  conditions  essentially  implied 
by  the  nature  of  the  union.  This  article 
involves  also  the  inconsistency  that  the 
sovereign  in  any  state  may  bind  his  suc- 
cessors :  if  the  case  of  a  federation  of  in- 
dividual sovereign  persons  had  been  that 
to  be  provided  for,  the  impossibility  of 
the  provision  would  have  been  apparent ; 
but  the  impossibility  equally  exists  when 
the  contracting  sovereign  powers  are  re- 
spectively composed  of  many  individuals, 
for  the  abiding  consent  is  still  the  essence 
of  the  union  that  has  been  formed. 

This  is  not  the  proper  place  to  discuss 
the  advantages  and  disadvantages  of  a 
supreme  federal  government,  nor  to  exa- 
mine into  its  stability.     That  it  is  neces- 
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sarily  deficient  in  one  element  of  stability, 
which  defect  arises  from  the  necessity  for 
all  the  consenting  parties  to  continue  their 
consent,  is  evident :  in  this  respect  it  is 
like  a  partnership  for  an  indefinite  period, 
which  may  at  any  time  be  dissolved  by 
any  one  of  the  partners.  Such  a  power, 
which  is  incident  to  the  nature  of  the 
partnership,  so  far  from  being  an  objec- 
tion to  it,  is  a  great  advantage.  So  long 
as  all  the  parties  agree,  they  have  the 
benefit  of  the  union :  when  they  cannot 
agree,  they  take  instead  of  it  the  benefit 
of  the  separation. 

It  is  also  foreign  from  our  purpose  to 
consider  what  is  the  tendency,  in  a  union 
like  that  of  the  United  States,  which  results 
from  the  powers  placed  in  the  hands  of  the 
President  and  Congress  by  the  federal 
compact.  If  such  power  were  placed  in 
such  hands  by  sovereign  persons  originally 
bcverally  sovereign  in  their  respective 
states,  as  in  the  case  first  supposed,  the 
vigilance  of  these  persons  in  their  aggre- 
gate capacity,  though  somewhat  less  than 
the  vigilance  of  a  single  sovereign  person, 
would  probably  prevent  any  undue  as- 
sumptions of  power  on  the  part  of  those 
to  whom  they  had  delegated  certain 
fixed  powers.  But  the  farther  the  seve- 
ral sovereigns,  who  in  their  aggregate 
capacity  form  this  federation,  are  re- 
moved from  those  to  whom  they  dele- 
gate certain  powers,  and  the  more  nu- 
merous are  the  individuals  in  whom 
this  aggregate  sovereignty  resides,  the 
greater  are  the  facilities  and  means  of- 
fered to,  and  consequently  the  greater  is 
the  tendency  in,  their  ministers  and 
agents  practically  to  increase  those  powers 
with  which  they  may  have  been  intrusted. 
In  their  capacity  of  ministers  and  agents, 
having  patronage  at  their  command  and 
the  administration  of  the  revenue,  such 
agents  may  gradually  acquire  the  power 
of  influencing  the  election  of..^eir  suc- 
cessors, when  their  own  ter^^of  office 
is  expired,  and  may  thus  impercepti- 
bly, while  in  name  servants,  become  in 
fact  masters.  That  there  is  such  a  ten- 
dency to  degenerate  from  its  primitive 
form  in  all  social  organization,  as  there 
is  in  all  organized  bodies  to  be  resolved 
into  their  elements,  seems  no  sufficient 
reason  for  not  forming  such  union  and 


deriving  from  it  all  the  advantages  which 
under  given  conditions  it  may  for  an  in- 
definite time  bestow  on  all  the  members 
of  such  federation. 

Those  who  wish  to  examine  into  the 
nature  of  the  North  American  Union  and 
the  party  questions  which  have  arisen  out 
of  the  interpretation  of  the  federal  consti- 
tution may  consult  the  essays  of  Jay, 
Hamilton,  and  Madison  in  the  Federalist, 
the  Journal  of  the  Philadelphia  Conven- 
tion, published  in  1819,  and  Tucker's  Life 
of  Jefferson  (London,  1836),  where  they 
will  find  ample  reference  to  other  authori- 
ties. 

Federations  of  a  kind  existed  in  an- 
cient times,  such  as  that  of  the  Ionian 
States  of  Asia,  which  assembled  at  the 
Panionium  at  certain  times  (Herodo- 
tus, i.  142);  the  Achaean  confederation 
[AcH^AN  Confederation]  ;  the  iEto- 
lian  confederation  [^Etolian  Confe- 
deration] ;  and  the  Lycian  confedera- 
tion which  is  described  by  Strabo  (p.  064). 
The  Roman  system  of  Foederate  States 
(Civitates  Foederatae)  is  another  instance 
of  a  kind  of  confederation  ;  but  it  was  of 
a  peculiar  kind,  for  Rome  was  neither  ab- 
solutely sovereign  over  these  states  nor  yet 
associated  with  them  in  a  federation,  as 
now  understood.  The  relationship  be- 
tween Rome  and  the  federate  states  rather 
resembled  the  relation  of  sovereign  and 
subject,  than  any  other,  though  it  was  not 
precisely  that. 

A  supreme  federal  government,  or  a 
composite  state,  is  distinguished  by  Austiu 
(^Province  of  Jurisprudence  determined) 
from  a  system  of  confederated  states:  in 
the  latter  "  each  of  the  several  societies  is 
an  independent  political  society,  and  each 
of  their  several  governments  is  properly 
sovereign  or  supreme."  It  is  easy  to 
conceive  a  number  of  sovereign  powers, 
such  as  the  German  States,  assembling  and 
passing  resolutions  which  concern  all  the 
members  of  the  confederacy,  and  yet 
leaving  these  resolutions  to  be  enforced 
in  each  state  by  its  own  sovereign  power. 
Such  a  union  therefore  differs  essentially 
from  a  supreme  federal  government, 
which  enforces  its  commands  in  each  and 
all  the  states.  As  to  the  existence  of  a 
written  constitution,  as  it  is  called,  in  the 
one  case,  and  a  mere  compact  in  the  other. 
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that  makes  no  essential  difference,  for  the 
federal  constitution,  as  we  have  shown,  is 
merely  articles  of  agreement,  which  only 
derive  their  efficacy  from  the  continued 
assent  of  all  the  members  that  contribute 
in  their  aggregate  capacity  to  form  the 
sovereign  power  in  such  federation. 

As  to  a  system  of  confederated  states, 
Austin  adds :  "  I  believe  that  the  Ger- 
man Confederation,  which  has  succeeded 
to  the  ancient  empire,  is  merely  a  system 
of  confederated  states.  I  believe  that  the 
present  diet  is  merely  an  assembly  of 
ambassadors  fi'om  several  confedei-ated 
but  severally  independent  governments  ; 
that  the  resolutions  of  the  diet  are  merely 
articles  of  agreement  which  each  of  the 
confederated  governments  spontaneously 
adopts;  and  that  they  owe  their  legal 
effect,  in  each  of  the  compacted  com- 
nmnities,  to  laws  and  commands  which 
are  fashioned  upon  them  by  its  own  im- 
mediate chief.  I  also  believe  that  the 
Swiss  Confederation  was  and  is  of  the 
same  nature.  If,  in  the  case  of  the  Gei-- 
man  or  of  the  Swiss  Confederation,  the 
body  of  confederated  governments  enforces 
its  own  resolutions,  those  confederated  go- 
vernments are  one  composite  state,  rather 
than  a  system  of  confederated  states.  The 
body  of  confederated  governments  is  pro- 
perly sovereign:  and  to  that  aggregate 
and  sovereign  body  each  of  its  constituent 
members  is  properly  in  a  state  of  subjec- 
tion." 

FEE  SIMPLE.    [Estate.] 

FEE  TAIL.     [Estate.] 

FEES,  certain  sums  of  money  claimed 
as  their  perquisite  by  official  persons  un- 
der the  authority  of  various  acts  of  par- 
liament, and  by  prescription.  The  right 
to  fees,  as  well  as  the  amount  payable  in 
most  cases  connected  with  the  adminis- 
tration of  justice,  has  been  regulated  by 
Beveral  recent  statutes. 

Officers  demanding  improper  fees  are 
guilty  of  extortion. 

The  rewards  paid  to  barristers  and 
physicians,  attorneys  and  surgeons,  for 
their  several  services,  are  caJled  fees, 
which  may  be  recovered  by  the  two  last- 
named  by  action ;  but  barristers  and  phy- 
sicians cannot  recover  their  fees  by  legal 
proceeding, 

FELLOWSHIP  is  an  establishmenl 


in  some  colleges  which  entitles  the  holder 
to  a  share  in  its  revenues.  Fellowships 
are  either  original,  that  is,  part  of  the 
foundation  of  the  original  founder ;  or  in- 
grafted, that  is,  endowed  by  subsequent 
benefactors  of  a  college  already  esta- 
blished. Where  the  number  of  fellows 
is  limited  by  the  original  foundation,  new 
fellows  cannot  be  made  memlters  of  the 
corporate  body  without  a  new  incorpora- 
tion. If  the  number  is  not  limited  by 
the  charter,  it  seems  that  the  corpora'vion 
may  admit  new  fellows  as  members,  who 
will  be  subject  to  the  statutes  of  the  ori- 
ginal foundation  in  all  respects.  Gra- 
duates of  each  several  college  are  in 
general  only  eligible  to  fill  a  vacant  fel- 
lowship in  the  establishment,  and  they 
are  elected  after  having  undergone  an 
examination  by  the  master  and  fellows  or 
by  the  master  and  senior  fellows.  But  in 
some  cases  special  rules  which  control 
the  election  prevail,  as  where  the  fellow 
must  be  of  the  blood  of  the  founder,  or 
where  he  must  be  a  native  of  a  particular 
county,  &c.,  and  in  some  few  cases  fellow- 
ships are  open  to  the  graduates  of  several 
colleges,  or  even  the  whole  university. 
In  Downing  College,  Cambridge,  gra- 
duates of  both  universities  are  eligible. 
The  rules  as  to  the  election  of  fellows 
are  prescribed  by  the  founder,  modifie>^ 
in  some  cases  by  the  by-laws  of  the 
several  colleges.  Some  fellowships  may 
be  held  by  laymen,  but  in  general  they 
can  be  retained  only  by  persons  already 
in  holy  orders,  or  who  are  ordained  within 
a  specified  time.  Fellowships  are  of  un- 
equal value,  varying  from  30l.  and  less 
to  250Z.  a  year  and  upwards,  the  senior 
fellowships  being  in  general  the  most 
lucrative ;  but  all  confer  upon  their 
holders  the  right  to  apartments  in  the 
college,  and  certain  privileges  as  to  com- 
mons or  meals.  They  are  in  general 
tenable  for  life,  unless  the  holder  marries, 
or  inherits  estates  which  afford  a  larger 
revenue,  or  accepts  one  of  the  livings  be- 
longing to  the  college  which  cannot  be 
held  with  a  fellowship.  The  condition 
of  celibacy  is  attached  to  all  fellowships, 
but  it  is  not  peculiar  to  them;  for  in- 
stiince,  by  the  statutes  of  the  founder  of 
Harrow  school,  the  head  master  ought  to 
vacate  his  mastership  upon  marriage,  just 
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as  in  the  case  of  a  fellowship.  The  col- 
lege livings  are  conferred  upon  the  fel- 
lows, who  in  general  have  the  option  of 
taking  them  in  order  of  seniority. 

FELO-DE-SE  (a  felon  of  himself)  is 
a  person  who,  being  of  sound  mind  and 
of  the  age  of  discretion,  deliberately 
causes  his  own  death ;  and  also  in  some 
cases,  where  one  maliciously  attempts  to 
kill  another,  and  in  pursuance  of  such 
attempt  unwillingly  kills  himself,  he  is 
adjudged  a  felo-de-se.  ( 1  Hawkins,  P.  C. 
c.  27,  §  4.)  When  the  deceased  is  found  by 
the  coroner  and  jury  a  felo-de-se,  all  his 
chattels,  real  and  personal,  are  forfeited 
to  the  crown,  though  they  are,  we  believe, 
usually  restored  upon  payment  of  mode- 
rate fees.  It  follows  from  this  rule  as 
to  forfeiture,  that  a  will  made  by  a  felo- 
de-se  is  void  as  to  his  personal  estate, 
though  not  as  to  his  real  estate,  nor  is  his 
wife  barred  of  her  dower.  Formerly  he 
was  buried  in  the  highway  with  a  stake 
driven  through  his  body.  These  laws, 
so  highly  repugnant  to  the  feelings  of 
humanity,  being  a  punishment  to  the  sur- 
viving relatives  of  the  deceased,  caused 
juries  in  general  to  find  that  the  ueceased 
was  not  of  sound  mind ;  and  by  4  Geo. 
IV.  c.  52.  the  legislature  so  far  yielded  to 
the  popular  and  herein  the  better  opinion, 
as  to  abolish  the  former  ignominious 
mode  of  burial,  and  to  provide  that  a 
felo-de-se  shall  be  privately  interred  at 
night  in  the  burial-ground  in  which  his 
remains  might  by  law  have  been  interred 
if  the  verdict  of  felo-de-se  had  not  been 
found  against  him. 

FELONY,  in  the  general  acceptation 
erf  the  English  law,  comprises  every 
species  of  crime  which  occasioned  at  com- 
mon law  the  forfeiture  of  lands  or  goods, 
or  both,  and  to  which  a  capital  or  other 
punishment  might  be  superadded,  accord- 
ing to  the  degree  of  guilt.  Various  de- 
rivations of  the  word  have  been  suggested. 
Sir  Henry  Spelman  supposes  that  it  may 
have  come  from  the  Teutonic  or  Ger- 
man/ee  (fief  or  feud)  and  lo7i  (price  or 
value),  or  from  the  Saxon  feelen  to  fall 
av  offend.  Capital  punishment  by  no 
means  enters  into  the  true  definition  of 
felony ;  but  the  common  notion  of  felony 
has  been  so  generally  connected  with  that 
of  capital  punishment,  that  law-writere 


have  found  it  difficult  to  separate  them :  in- 
deed, this  notion  acquired  such  force,  that 
if  a  statute  made  any  new  offence  felony, 
the  legal  implication  was  that  it  should 
be  punished  with  death.  The  number  of 
offences,  however,  to  which  this  punish- 
ment is  affixed  by  the  law  of  England  is 
now  very  small ;  and  several  statutes  have 
been  lately  passed  ( 1  Vict.  c.  84, 85, 8 6,  &c.) 
founded  upon  the  principle  that  the  pun- 
ishment of  death  should  only  be  inflicted 
for  crimes  accompanied  with  violence. 
Thus  c.  84  substitutes  the  punishment  of 
transportation  for  that  of  death  in  those 
cases  where  death  might  still  be  inflicted 
for  forgery  ;  c.  85  materially  lessens  the 
severity  of  the  punishment  of  offences 
against  the  person ;  c.  86  enacts  that  bur- 
glary unaccompanied  with  violence  shall 
no  longer  be  punished  capitally,  and  pro- 
vides that,  so  far  as  the  ofl'ence  of  bur- 
glary is  concerned,  the  night  shall  be 
considered  to  commence  at  nine  in  the 
evening  and  to  conclude  at  six  in  the 
morning  ;  c.  87  mitigates  the  punishment 
attending  the  crimes  of  robbery  and  steal- 
ing from  the  person ;  c.  88  renders  piracy 
punishable  with  death  only  when  murder 
is  attempted  ;  c.  89  regulates  the  punish- 
ment for  the  crime  of  arson  ;  c.  90  miti- 
gates the  punishment  of  transportation  for 
life  in  certain  cases ;  and  c.  91  abolishes 
the  punishment  of  death  in  the  cases  there 
specified.  Great  numbers  of  offences 
were  formally  liable  to  this  severe  punish- 
ment. The  word  felony  is  now  used 
very  vaguely,  and  it  has  long  been  em- 
ployed to  signify  the  degree  of  crime 
rather  than  the  penal  consequences.  It 
is  sufficient  here  to  state  generally,  that 
murder,  manslaughter,  felo-de-se,  rob- 
bery, arson,  burglary,  offences  against  the 
coin,  &c.,  are  considered  and  classed  as 
felonies.     [Law,  Criminal.] 

Besides  the  special  punishment  affixed 
to  his  crime  by  the  law,  a  felon  upon  con- 
viction forfeited  the  rents  and  profits  of 
his  lands  of  inheritance  during  his  life  to 
the  king  (which  are  now  usually  com- 
pounded for),  and  also  all  his  goods  and 
chattels  absolutely ;  and  as  attainder  of 
felony  caused  corruption  of  blood,  his 
lands,  except  of  gavelkind  tenure,  es- 
cheated to  the  lord  of  the  fee.  This  last 
consequence,  however,  was  taken  away 
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by  Stat.  54  Geo.  III.  c,  145,  which  en- 
acted, that,  except  for  treason  or  murder, 
corruption  of  blood  should  not  follow  at- 
tainder ;  and  as  difficulties  might  some- 
times occur  in  tracing  descent  through 
an  ancestor  who  had  been  attainted,  it 
was,  by  the  3  &  4  Will.  IV.  c.  108,  §  10, 
enacted  that  descent  may  be  traced  through 
any  person  who  shall  have  been  attainted 
before  such  descent  shall  have  taken 
place.  [Attainder  ;  Descent  ;  Es- 
cheat; Forfeiture.] 

The  distinction  formerly  made  between 
felony  with  and  without  benefit  of  clergy 
is  explained  in  Benefit  of  Clergy. 
FEME  COVERT.  [Wife.] 
FEME  SOLE.  [Wife.] 
FEOD.  [Feudal  System.] 
FEOFFEE.  :  Feoffment.] 
FEOFFMENT  is  that  mode  of  con- 
veying the  property  in  lands  or  corporeal 
hereditaments  in  possession  where  the 
land  passes  by  livery  in  deed,  i.  e.  actual 
delivery  of  a  portion  of  the  land,  as  a 
twig  or  a  turf;  or  where,  the  parties 
being  on  the  land,  the  feoffor  expi^essly 
gives  it  to  the  feoffee.  Livery  in  law 
or  within  view,  is  when,  the  parties  being 
within  sight  of  the  land,  the  feoffor  refers 
to  it  and  gives  it  to  the  feoffee.  A  feoff- 
ment was  the  earliest  mode  of  conveying 
real  hereditaments  in  possession  known 
to  the  common  law.  A  grant,  which 
was  an  instrument  in  writing,  was  the 
mode  used  when  lands  subject  to  an  exist- 
ing estate  of  freehold,  and  when  rents  or 
other  incorporeal  hereditaments  incapa- 
ble from  their  nature  of  being  the  sub- 
jects of  livery,  were  transferred.  The 
term  feoffment  is  evidently  of  feudal 
origin,  its  Latinised  form  being  feoffa- 
mentum,  from  feudare  or  infeudare,  to 
infeoff,  to  give  a  feud;  he  who  con- 
fers the  feud  or  fief  is  the  feoffor,  and  he 
who  receives  it  the  feoffee.  This  mode  of 
conveyance  is  common  to  all  nations  in 
rude  ages.  (Gilbert,  Ten.  386.)  It  pre- 
vailed amongst  the  Anglo-Saxons,  who 
gave  possession  by  the  delivery  of  a  twig 
or  a  turf,  a  mode  still  common,  particu- 
larly in  the  admission  of  tenants  of  copy- 
hold lands.  The  form  of  an  ancient 
feoffment  was  very  concise.  There  is  a 
copy  of  one  in  the  Appendix  to  the  2nd 
vol.  of  Blackstone's  Commentaries,  No.  1. 


The  essential  part  of  this  mode  of  con- 
veyance is  the  delivery  of  possession,  or, 
as  it  is  technically  called,  livery  of  seisin. 
In  former  times  land  was  frequently  con- 
veyed without  any  deed  or  writing,  by 
simple  delivery.  Subsequently  it  became 
the  custom  to  have  a  written  instrument 
called  the  charter  or  deed  of  feoffment, 
which  declared  the  intention  of  the  parties 
to  the  conveyance.  But  now,  since  the 
Statute  of  Frauds  (29  Car.  11.  §  3),  a 
written  instrument  is  necessary.  Still 
however  the  land  passes  by  the  livery,  for 
if  a  deed  of  feoffment  is  made  without 
livery,  an  estate  at  will  only  passes; 
though  if  livery  is  made,  and  the  deed 
does  not  express  that  the  land  is  conveyed 
to  the  feoffee  and  his  heirs,  an  estate  for 
the  life  of  the  feoffee  only  will  pass.  No 
less  estate  than  an  estate  of  freehold  can 
pass  by  a  feoffment  with  livery,  the  livery 
being  in  fact  the  investiture  with  the  free- 
hold. 

Livery  of  seisin,  of  both  the  kinds  pre- 
viously mentioned,  was  at  first  performed 
in  the  presence  of  the  freeholders  of  the 
neighbourhood,  vassals  of  the  feudal  lord ; 
because  any  dispute  relating  to  the  free- 
hold was  decided  before  them  as  pares 
curiae,  "  equals  of  the  court,"  of  the  lord 
of  the  fee.  But  afterwards,  upon  the  decay 
of  the  feudal  system,  the  livery  was  made 
in  the  presence  of  any  witnesses;  and 
where  a  deed  was  used,  the  livery  was 
attested  by  those  who  were  present  at  it. 

Livery  in  deed  may  be  made  by  the 
feoffor  or  his  attorney  to  the  feoffee  or  his 
attorney.  When  lands  lie  in  several 
counties,  as  many  liveries  are  necessary  ; 
and  where  lands  are  out  on  lease,  there 
must  be  as  many  liveries  as  there  are 
tenants,  for  no  livery  can  be  made  with- 
out the  consent  of  the  tenant  in  possession, 
and  the  consent  of  one  will  not  bind  the 
rest.  But  livery  in  law  or  within  view 
can  only  be  given  or  taken  by  the  parties 
themselves,  though  lands  in  several 
counties  may  pass  if  they  all  be  within 
view.  Livery  of  this  nature  requires  to 
be  perfected  by  subsequent  entry  in  the 
lifetime  of  the  feoffor.  Formerly,  if  the 
feoffee  durst  not  enter  for  fear  of  his  life 
or  bocTily  harm,  his  claim,  made  yearly 
in  the  form  prescribed  by  law,  and  called 
continual  claim,  would  preserve,  his  right. 
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The  security  of  property  consequent  up>on 
the  progress  of  civilization  having  ren- 
dered this  exception  unnecessary,  it  was 
abolished  by  the  recent  Statute  of  Limit- 
ations, 3  &  4  Will.  IV.  c.  27,  §  11. 

Since  the  Statute  of  Uses  [Uses]  has 
introduced  a  more  convenient  mode 
of  conveyance,  feoffments  have  been 
rarely  used.  Corporations  usually  con- 
vey their  own  estates  by  feoffment, 
in  consequence  of  the  supposition  that 
a  corporate  body  cannot  stand  seised 
to  a  use,  though  it  seems  that  this  doc- 
trine only  applies  to  the  case  of  lands 
being  conveyed  to  a  corporation  to  the 
use  of  others.  (Gilbert  On  Uses,  Sugd. 
ed  7  note.)  Where  the  object  to  be  at- 
tained was  the  destruction  of  contingent 
remainders  or  the  discontinuance  of  an 
estate  tail,  or  the  acquirement  of  a  fee  for 
the  purpose  of  levying  a  fine  or  suffering 
a  recovery,  a  feoffment  was  usually  em- 
ployed. Such  indeed  was  the  efficacy 
attributed  to  this  mode  of  conveyance  by 
the  early  law  writers,  that  where  the 
feoffor  was  in  possession,  however  un- 
founded his  title  might  be,  yet  his  feoff- 
ment passed  a  fee ;  voidable,  it  is  true, 
by  the  rightful  owner,  but  which  by  the 
lapse  of  time  might  become  good  even  as 
against  him.  Being  thus  supposed  to 
operate  as  a  disseisin  to  the  rightful 
owner,  it  was  thought  till  recently  that  a 
person  entitled  to  a  term  of  years  might 
by  making  a  feoffment  to  a  stranger  pass 
a  fee  to  him,  and  then  by  levying  a  fine 
acquire  a  title  by  non-claim.  This  doc- 
trine led  to  very  considerable  discussion, 
and  though  strictly  accordant  to  the  prin- 
ciple of  the  old  law,  it  has  been  over- 
ruled. The  whole  state  of  the  question 
may  be  found  in  Mr.  Knowler's  cele- 
brated argument  in  Taylor  dem.  Atkins 
V.  Horde :  1  Burr.  60,  Doe  dem.  Mad- 
dock  V.  Lynes,  3  B.  &  C.  382 ;  Jerritt  v. 
W^race,  3  Price,  575;  1  Sanders,  Uses, 
40  (4th  ed.) ;  1  Preston,  Conv.  32  (2nd 
ed.)  ;  and  4  Bythewood,  Conv.  (Jarman's 
edit.)  117. 

The  owner  of  lands  of  gavelkind  tenure 
may  convey  them  by  feoffment  at  the  age 
of  fifteen  ;  and  therefore  in  such  cases, 
which  are  rare,  a  feoffment  is  still  re- 
sorted to. 

FEOFFOR.      \\  EOFFMENT.] 


FERRY,  an  exclusive  privilege  by 
prescription  or  the  king's  grant  for  the 
carriage  of  horses  and  men  across  a  river 
or  arm  of  the  sea  for  reasonable  toll. 
The  owner  of  a  ferry  cannot  suppress  it 
and  put  up  a  bridge  in  its  stead  without  a 
licence ;  but  he  is  bound  to  keep  it  always 
in  repair  and  readiness,  with  expert  men, 
and  reasonable  toll,  for  neglect  of  which 
he  is  liable  to  be  punished  by  indictment. 
If  a  ferry  is  erected  so  near  to  an  ancient 
ferry  as  to  draw  away  its  custom,  it  is  a 
nuisance  to  the  owner  of  the  old  one,  for 
wliich  the  law  will  give  him  remedy  by 
action.  The  ferry  is  in  respect  of  the 
landing-place,  and  not  of  the  water,  and 
in  every  ferry  the  land  on  both  sides 
ought  originally  to  have  belonged  to  the 
same  person,  otherwise  he  could  not  have 
granted  the  ferry.  (13  Vin.  Ahr.  208.) 
But  as  all  existing  ferries  are  of  great 
antiquity,  and  generally  connect  roads 
abutting  on  each  side  of  the  water,  the 
original  unity  of  possession  is  mere  matter 
of  curiosity.  A  ferry  is  considered  as  a 
common  highway.  (3  Blackstone,  Com. ; 
13  Viner,  Abr.  208.) 

FEUD.    [Feudal  System.] 

FEUDAL  SYSTEM.  In  treating  of 
this  subject  we  shall  endeavour  to  pre- 
sent a  concise  and  clear  view  of  the  prin- 
ciples of  what  is  called  the  feudal  system, 
to  indicate  the  great  stages  of  its  history, 
especially  in  our  own  country,  and  to 
state  briefly  the  leading  considerations  to 
be  taken  into  account  in  forming  an  es- 
timate of  its  influence  on  the  civilization 
of  modern  Europe. 

The  essential  constituent  and  distin- 
guishing characteristic  of  the  species  of 
estate  called  a  feud  or  fief  was  fi'om  the 
first,  and  always  continued  to  be,  that  it 
was  not  an  estate  of  absolute  and  inde- 
pendent ownership.  The  property,  or 
dominium  directum,  as  it  was  called,  re- 
mained in  the  grantor  of  the  estate.  The 
person  to  whom  it  was  granted  did  nor 
become  its  owner,  but  only  its  tenant  or 
holder.  There  is  no  dii-ect  proof  thai 
fiefs  were  originally  resumable  at  plea- 
sure, and  Mr.  Hallam,  in  his  '  State  of 
Europe  during  the  Middle  Ages,'  has  ex- 
pressed his  doubts  if  this  were  ever  the 
case ;  but  the  position,  as  he  admits,  is 
laid  down  in  almost  every  writer  ou  the 
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feudal  system,  and,  if  not  to  be  made  out 
by  any  decisive  instances,  it  is  at  least 
strongly  supported  not  only  by  general 
considerations  of  probability,  but  also  by 
some  indicative  facts.  This  however  is 
not  material.  It  is  not  denied  that  the 
fief  was  at  one  time  revocable,  at  least  on 
the  death  of  the  grantee.  In  receiving  it, 
therefore,  he  had  received  not  an  absolute 
gift,  but  only  a  loan,  or  at  most  an  estate 
for  his  own  life. 

This  being  established  as  the  true 
character  of  a  primitive  feud  or  fief,  may 
perhaps  throw  some  light  upon  the  much 
disputed  etymology  and  true  meaning  of 
the  word.  Feudum  has  been  derived  by 
some  from  a  Latin,  by  others  from  a 
Teutonic  root.  The  principal  Latin  ori- 
gins proposed  are  foedus  (a  treaty)  and 
Jides  (faith).  The  supposition  of  the 
transformation  of  either  of  these  into 
leudum  seems  unsupported  by  any  proof. 
These  derivations,  in  fact,  are  hardly  bet- 
ter than  another  resolution  of  the  puzzle 
that  has  been  gravely  oti'ered,  namely, 
that  feudum  is  a  word  made  up  of  the 
initial  letters  of  the  words  "fidelis  ero 
nbique  domino  vero  meo."  The  chief 
Teutonic  etymologies  proposed  have  been 
from  the  old  German  faida,  the  Danish 
feide,  or  the  modern  German  vehd,  all 
meaning  battle- feud,  or  dissension  ;  and 
from  fe  or  fee,  which  it  is  said  signifies 
wages  or  pay  for  service,  combined  with 
od.  or  odh,  to  which  the  signification  of 
possession  or  property  is  assigned.  But, 
as  Sir  Francis  Pal  grave  has  well  re- 
marked, "  upon  all  the  Teutonic  etymo- 
logies it  is  sufficient  to  observe,  that  the 
theories  are  contradicted  by  the  practice 
of  the  Teutonic  tongues— a  Fevd,  or  fief, 
is  not  called  by  such  a  name,  or  by  any 
name  approaching  thereto,  in  any  Teu- 
tonic or  Gothic  language  whatever." 
{Proofs  and  Illustrations  to  Rise  and 
Progress  of  Eng.  Com.,  p.  ccvii.)  Lehn 
or  some  cognate  fona  is  the  only  corre- 
sponding Teutonic  term  ;  Laen  in  Anglo- 
Saxon,  f^cn  in  Danish,  Leen  in  Swedish, 
&c.  All  these  words  properly  signify 
th*  same  thing  that  is  expressed  by  our 
modern  English  form  of  the  same  ele- 
ment, Loan ;  a  loan  is  the  only  name  for 
a  feud  or  fief  in  all  the  Teutonic  tongues. 
What  then  is  feud  or  fieff   Pal^^rave 
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doubts  if  the  word  Feudum  ever  existed. 
The  true  word  seems  to  be  Fevdum  (not 
distinguishable  from  Feudum  in  old  writ- 
ing), ovfeftum.  Fiev  or  /'Ye/' (Latinized 
into  Fevodium,  which  some  contracted 
into  Fevdum,  and  others,  by  omitting  the 
V,  into  Feodum)  he  conceives  to  be  FiUf, 
or  Phitef,  and  that  again  to  be  a  collo- 
quial abbreviation  of  Emphyteusis,  pro- 
nounced Emphijtefsis,  a  well  known  term 
of  the  Roman  imperial  law  for  an  estate 
granted  to  be  held  not  absolutely,  but 
with  the  ownership  still  in  the  grantor 
and  the  usufruct  only  in  the  hands  of  the 
grantee.  It  is  certain  that  emphyteusis 
was  used  in  the  middle  ages  as  synony- 
mous with  Precaria  (an  estate  held  on  a 
precarious  or  uncertain  tenure)  ;  that  pre- 
caria?, and  also  prsestita^,  or  prastarisD 
(literally  loans),  were  the  same  with 
i3eneficia ;  and  that  Beneficia  under  the 
emperors  were  the  same  or  near  the  same 
as  fiefs.  [Beneficium.]  (See  these  posi- 
tions also  established  in  Palgrave,  ut 
supra,  cciv.-ccvi.)  It  may  be  added 
that  the  word  Feu  is  still  in  familiar  use 
in  Scotland  for  an  estate  held  only  for  a 
term  of  years.  The  possessor  of  such  an 
estate  is  called  a  Fenar.  Many  of  these 
feus  are  held  for  99  years,  some  for  999 
years.  A  rent,  or  feu-duty,  as  it  is  called, 
is  always  paid,  as  in  the  case  of  a  lease 
in  England;  but,  although  never,  we 
believe,  merely  nominal,  it  is  often  ex- 
tremely trifling  in  proportion  to  the 
value  of  the  property.  In  Erskine's 
*  Principles  of  the  Law  of  Scotland,'  in 
the  section  "  On  the  several  kinds  of 
Holding"  (book  ii.  tit.  4),  we  find  tJie 
following  passage  respecting  feu-holding, 
which  may  be  taken  as  curiously  illus- 
trating the  derivation  of  fief  that  has  just 
been  quoted  from  another  writer: — "It 
has  a  strong  resemblance  to  the  Roman 
Emphyteusis,  in  the  nature  of  the  right, 
the  yearly  duty  payable  by  the  vassal, 
the  penalty  in  the  case  of  not  punctual 
payment,  and  the  restraint  frequently 
laid  upon  vassals  not  to  alien  without  the 
superior's  consent."  As  for  the  English 
term  Fee,  which  is  generally,  if  not 
universally  assumed  to  be  the  same  word 
with  fief  and  feud  (and  of  which  it  may 
be  the  abbreviated  form,  as  we  may  infer 
from  the  words  "  feoffor,"  •'  infeoff,"  aud 
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"feoffment"),  it  would  be  easy  enough 
to  show  how,  supposing  that  notion  to  be 
orrect,  it  may  have  acquired  the  meaning 
which  it  has  in  the  expressions  fee-simple, 
fee-tail,  &c. 

The  origin  of  the  system  of  feuds  has 
been  a  fertile  subject  of  speculation  and 
dispute.  If  we  merely  seek  for  the  ex- 
istence of  a  kind  of  landed  tenure  resem- 
bling that  of  the  fief  in  its  essential  prin- 
ciple, it  is  probable  that  such  may  be  dis- 
covered in  various  ages  and  parts  of  the 
world.  But  feuds  alone  are  not  the 
feudal  system.  They  are  only  one  of  the 
elements  out  of  which  that  system  grew, 
in  its  entireness,  it  is  certain  that  the 
feudal  system  never  subsisted  anywhere 
before  it  arose  in  the  middle  ages  in  those 
parts  of  Europe  in  which  the  Germanic 
nations  settled  themselves  after  the  sub- 
version of  the  Roman  empire. 

Supposing  feud  to  be  the  same  word 
with  the  Roman  emphyteusis,  it  does  not 
follow  that  the  Germanic  nations  bor- 
rowed the  notion  of  this  species  of  tenure 
from  the  Romans.  It  is  perhaps  more 
probable  that  it  was  the  common  form  of 
tenure  among  them  before  their  settle- 
ment in  the  Roman  provinces.  It  is  to 
be  observed  that  the  emphyteusis,  the 
precaria,  the  beneficium,  only  subsisted 
under  the  Roman  scheme  of  polity  in 
particular  instances,  but  they  present 
themselves  as  the  very  genius  of  the 
Germanic  scheme.  What  was  only  oc- 
casional under  the  one  became  ,%^eneral 
under  the  other.  In  other  words,  if  the 
Romans  had  feuds,  it  was  their  Germanic 
conquerors  who  first  established  a  system 
of  feuds.  They  pi-ol)ably  established 
such  a  system  upon  their  first  settlement 
in  the  conquered  provinces.  The  word 
feudum  indeed  is  not  found  in  any 
writing  of  earlier  date  than  the  beginning 
of  the  eleventh  century,  although,  as  Mr. 
Hallam  has  remarked,  the  words  feum 
and  fevinn,  which  are  evidently  the  same 
with  feudum,  occur  in  several  charters  of 
the  prec(;ding  century.  But,  as  we  have 
shown,  feudum  or  feud,  in  all  probability, 
was  not  the  Teutonic  term.  '•  Can  it  be 
doubted,"  asks  Mr.  Hallam,  "  that  some 
word  of  barbarous  original  must  have 
answered,  in  the  vernacular  languiiges, 
to  the  Latiu  beneficium  ?"     There  is  rea- 


son to  believe,  as  we  have  seen,  that  this 
vernacular  word  must  have  been  Lehn, 
or  some  cognate  form,  and  that  feud  was 
merely  a  corrupted  term  of  the  Roman 
law  which  was  latterly  applied  to  denote 
the  same  thing. 

We  know  so  little  with  certainty  re- 
specting the  original  institutions  of  the 
Germanic  nations,  that  it  is  impossible  to 
say  how  much  they  may  have  brought 
with  them  from  their  northern  forests,  or 
how  much  they  may  have  borrowed  from 
the  imperial  polity,  of  the  other  chief 
element  which  enters  into  the  system  of 
feudalism,  the  connection  subsisting  be- 
tween the  grantor  and  the  grantee  of  the 
fief,  the  person  having  the  property  and 
the  person  having  the  usufruct,  or,  as 
they  were  respectively  designated,  the 
suzerain  or  lord,  and  the  tenant  or  vassal. 
Tenant  may  be  considered  as  the  name 
given  to  the  latter  in  reference  to  the 
particular  nature  of  his  right  over  the 
land  ;  vassal,  that  denoting  the  particular 
nature  of  his  personal  connection  with 
his  lord.  The  former  has  been  already 
explained ;  the  consideration  of  the  latter 
introduces  a  new  view.  By  some  writers 
the  feudal  vassals  have  been  derived 
from  the  comite%  or  officers  of  the  Roman 
imperial  household  [Count]  :  by  othen 
from  the  comltes,  or  companions,  men- 
tioned by  Tacitus  (^German.  13,  &c.)  as 
attending  upon  each  of  the  German  chiefs 
in  war.  The  latter  opinion  is  ingeniously 
maintained  by  Montesquieu  (xxx.  3). 
One  fact  appears  to  be  certain,  and  is  of 
some  importance,  namely,  that  the  ori- 
ginal vassali  or  vassi  were  merely  noble- 
men who  attached  themselves  to  the  court 
and  to  attendance  upon  the  prince,  with- 
out necessarily  holding  any  landed  estate 
or  beneficium  by  royal  grant.  In  this 
sense  the  words  occur  in  the  early  part 
of  the  ninth  century.  Vassal  has  been 
derived  from  the  Celtic  gwas,  and  from 
the  German  (jesell,  which  are  probably 
the  same  word,  and  of  both  of  which  the 
original  signification  seems  to  be  a  helper, 
or  subordinate  associate,  in  labour  of  any 
kind. 

If  the  vassal  was  at  first  merely  the 
associate  of  or  attendant  upon  his  lord, 
nothing  could  be  more  natural  than  that, 
wiien  the  lord  came  to  have  land  to  give 
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away,  he  should  most  frequently  bestow 
it  upon  his  vassals,  both  as  a  reward  for 
their  past  and  a  bond  by  which  he  might 
secure  their  future  services.  If  the  pecu- 
liar form  of  tenure  constituting  the  fief 
or  lehn  did  not  exist  before,  here  was  the 
very  case  which  would  suggest  it.  At  all 
events,  nothing  could  be  more  perfectly 
adapted  to  the  circumstances.  The  vas- 
sal was  entitled  to  a  recompense  ;  at  the 
same  time  it  was  not  the  interest  of  the 
lord  to  sever  their  connexion,  and  to 
allow  him  to  become  independent;  pro- 
bably that  was  as  little  the  desii-e  of  the 
vassal  himself;  he  was  conveniently  and 
appropriately  rewarded  therefore  by  a 
fief,  that  is,  by  a  loan  of  land,  the  profits 
of  which  were  left  to  him  as  entirely  as 
if  he  had  obtained  the  ownership  of  the 
land,  but  his  precarious  and  revocable 
tenure  of  which,  at  the  same  time,  kept 
him  bound  to  his  lord  in  the  same  de- 
pendence as  before. 

Here  then  we  have  the  union  of  the 
feud  and  vassalage — two  things  which 
remained  intimately  and  inseparably 
combined  so  long  as  the  feudal  system 
existed.  Nevertheless  they  would  appear, 
as  we  have  seen,  to  have  been  originally 
quite  distinct,  and  merely  to  have  been 
thrown  into  combination  by  circum- 
stances. At  first  it  is  probable  that,  as  there 
were  vassals  who  were  not  feudatories, 
so  there  were  feudatories  who  were  not 
vassals.  But  very  soon,  when  the  advan- 
tage of  the  association  of  the  two  charac- 
ters came  to  be  perceived,  it  would  be  es- 
tablished as  essential  to  the  completeness 
of  each.  Every  vassal  would  receive  a 
fief,  and  every  person  to  whom  a  fief  was 
granted  would  become  a  vassal.  Thus  a 
vassal  and  the  holder  of  a  fief  would 
come  to  signify,  as  they  eventually  did, 
one  and  the  same  thing. 

Fiefs,  as  already  intimated,  are  generally 
supposed  to  have  been  at  first  entirely  pre- 
carious, that  is  to  say,  resumable  at  any 
time  at  the  pleasure  of  the  grantor.  But 
if  this  state  of  things  ever  existed,  it  pro- 
bably did  not  last  long.  Even  from  the 
first  it  is  most  probable  that  many  fiefs 
were  granted  for  a  certain  term  of  years 
or  for  life.  And  in  those  of  all  kinds  a 
substitute  for  the  original  precariousness 
of  the  tenure  wassoou  found,  which,  while 


it  equally  secured  the  rights  and  interests 
of  the  lord,  was  much  more  honourable 
and  in  every  way  more  advantageous  for 
the  vassal.  This  was  the  method  of  at- 
taching him  by  certain  oaths  and  solemn 
forms,  which,  besides  their  force  in  a  re- 
ligious point  of  view,  were  so  contrived 
as  to  appeal  also  to  men's  moral  feelings, 
and  which  therefore  it  was  accounted  not 
only  impious  but  infamous  to  violate. 
The  relation  binding  the  vassal  to  his 
lord  was  made  to  wear  all  the  appearance 
of  a  mutual  interchange  of  benefits, — of 
bounty  and  protection  on  the  one  hand, 
of  gratitude  and  service  due  on  the  other ; 
and  so  strongly  did  this  view  of  the  mat- 
ter take  possession  of  men's  minds,  that 
in  the  feudal  ages  even  the  ties  of  natural 
relationship  were  looked  upon  as  of  in- 
ferior obligation  to  the  artificial  bond  of 
vassalage. 

As  soon  as  the  position  of  the  vassal 
had  thus  been  made  stable  and  secure, 
various  changes  would  gradually  intro- 
duce themselves.  The  vassal  would  begin 
to  have  his  fixed  rights  as  well  as  his 
lord,  the  oath  which  he  had  taken  mea- 
suring and  determining  both  these  rights 
and  his  duties.  The  relation  between  the 
two  parties  would  cease  to  be  one  wholly 
of  power  and  dominion  on  the  one  hand, 
and  of  mere  obligation  and  dependence 
on  the  other.  If  the  vassal  performed 
that  which  he  had  sworn,  nothing  more 
would  be  required  of  him.  Any  attempt 
of  his  lord  to  force  him  to  do  more  would 
be  considered  as  an  injustice.  Their  con- 
nexion would  now  assume  the  appearance 
of  a  mutual  compact,  imposing  corre- 
sponding obligations  upon  both,  and 
making  protection  as  much  a  duty  in  the 
lord,  as  gratitude  and  service  in  the 
vassal. 

Other  important  changes  would  follow 
this  fundamental  change,  or  would  take 
place  while  it  was  advancing  to  comple- 
tion. After  the  fief  had  come  to  be  gene- 
rally held  for  life,  the  next  step  would  be 
for  the  eldest  son  usually  to  succeed  his 
father.  His  right  so  to  succeed  would 
next  be  established  by  usage.  At  a  later 
stage  fiefs  became  descendible  in  the  col- 
lateral as  well  as  in  the  direct  line.  At 
a  still  later,  they  became  inheritable  by 
females  as  well  as  by  males.  There  ii 
C2 
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much  dift'erence  of  opinion,  however,  as 
to  the  dates  at  which  these  several 
changes  took  place.  Some  writers  con- 
ceive that  fiefs  first  became  hereditary  in 
France  under  Charlemagne  ;  others,  how- 
ever, with  whom  Mr.  Hallam  agrees, 
maintain  that  there  were  hereditary  fiefs 
under  the  first  race  of  French  kings.  It 
is  supposed  not  to  have  been  till  the  time 
of  the  first  Capets  in  the  end  of  the  tenth 
century  that  tlie  right  of  the  son  to  suc- 
ceed the  father  was  established  by  law  in 
France.  Conrad  IL,  surnamed  the  Salic, 
who  became  emperor  in  1024,  is  gene- 
rally believed  to  have  first  established  the 
hereditary  character  of  fiefs  in  Germany. 

Throughout  the  whole  of  this  progres- 
sive development  of  the  system,  however, 
the  original  nature  of  the  fief  was  never 
forgotten.  The  ultimate  property  was 
still  held  to  be  in  the  lord ;  and  that  fact 
was  very  distinctly  signified,  not  only  by 
the  expressive  language  of  forms  and 
symbols,  but  by  certain  liabilities  of  the 
tenure  that  gave  still  sharper  intimation 
of  its  true  character.  Even  after  fiefs 
became  descendible  to  heirs  in  the  most 
comprehensive  sense,  and  by  the  most 
fixed  rule,  every  new  occupant  of  the  es- 
tate had  still  to  make  solemn  acknowledg- 
ment of  his  vassalage,  and  thus  to  obtain, 
as  it  were,  a  renewal  of  the  grant  from 
the  lord.  He  became  bound  to  discharge 
all  services  and  other  dues  as  fully  as  the 
first  grantee  had  been.  Above  all,  in 
certain  circumstances,  as,  for  example,  if 
the  tenant  committed  treason  or  felony, 
or  if  he  left  no  heir,  the  estate  would  still 
return  by  forfeiture  or  escheat  to  the 
lord,  as  to  its  original  owner. 

Originally  fiefs  were  granted  only  by 
sovereign  princes;  but  after  estates  of 
this  description,  by  acquiring  the  heredi- 
tary quality,  came  to  be  considered  as 
property  to  all  practical  intents  and  pur- 
poses, their  holders  proceeded,  on  the 
strength  of  this  completeness  of  posses- 
sion, themselves  to  assume  the  character 
and  to  exercise  the  rights  of  lords,  by  the 
practice  of  what  was  called  subinfeuda- 
tion, that  is,  the  alienation  of  portions  of 
their  fiefs  to  other  parties,  who  thereupon 
were  placed  in  the  same  or  a  similar  re- 
lation to  them  as  that  in  which  they  stood 
to  the  nrince.    The  vassal  of  the  prince 


became  the  lord  over  other  vassals;  in 
this  latter  capacity  he  was  called  a  mesne 
(that  is,  an  intermediate)  lord ;  he  was  a 
lord  and  a  vassal  at  the  same  time.  In 
the  same  manner  the  vassal  of  a  mesne 
lord  might  become  also  the  lord  of  other 
arrere  vassals,  as  those  vassals  that  held 
of  a  mesne  lord  were  designated.  This 
process  sometimes  produced  curious  re- 
sults ;  for  a  lord  might  in  this  way  actu- 
ally become  the  vassal  of  his  own  vassal, 
and  a  vassal  a  lord  over  his  own  lord. 

From  whatever  cause  it  may  have  hap- 
pened (which  is  matter  of  dispute),  in  all 
the  continental  provinces  of  the  Roman 
empire  which  were  conquered  and  occu- 
pied by  the  Germanic  nations,  many  lands 
were  from  the  first  held,  not  as  fiefs,  that 
is,  with  the  ownership  in  one  party  and 
the  usufruct  in  another,  but  as  allodia, 
that  is,  in  full  and  entire  ownership. 
[Allodium.]  The  holder  of  such  an  es- 
tate, having  no  lord,  was  of  course  free 
from  all  the  exactions  and  burthens  which 
were  incidental  to  the  vassalage  of  the 
holder  of  a  fief.  He  was  also,  however, 
without  the  powerful  protection  which 
the  latter  enjoyed  ;  and  so  important  was 
this  protection  in  the  turbulent  state  of 
society  which  existed  in  Europe  for  some 
ages  after  the  dissolution  of  the  empire 
of  Charlemagne,  that  in  fact  most  of  the 
allodialists  in  course  of  time  exchanged 
their  originally  independent  condition 
for  the  security  and  subjection  of  that  ot 
the  feudatory.  "  During  the  tenth  and 
eleventh  centuries,"  says  Mr.  Hallam,  "  it 
appears  that  allodial  lauds  in  France  had 
chiefly  become  feudal ;  that  is,  they  had 
been  surrendered  by  their  proprietors, 
and  received  back  again  upon  the  feudal 
conditions;  or  more  frequently  perhaps 
the  owner  had  been  compelled  to  acknow- 
ledge himself  the  man  or  vassal  of  a 
suzerain,  and  thus  to  confess  an  original 
grant  which  had  never  existed.  Changes 
of  the  same  nature,  though  not  perhaps 
so  extensive  or  so  distinctly  to  be  traced^ 
took  place  in  Italy  and  Germany.  Yet 
it  would  be  inaccurate  to  assert  that  the 
prevalence  of  the  feudal  system  has  been 
unlimited ;  in  a  great  part  of  France 
allodial  tenures  always  subsisted,  and 
many  estates  in  the  empire  were  of  the 
same  description." 
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After  the  conquest  of  England  by  the 
Normans,    the    dominium    directum,    or 
property  of  all  the  land  in  the  kingdom, 
appears  to  have  been  considered  as  vested 
in  the  crown.     "All  the  lands  and  tene- 
ments in  England  in  the  hands  of  sub- 
jects," says  Coke,  "  are  holden  mediately 
or  immediately  of  the  king ;  for  in  the 
law  of  England  we  have  not  properly  al- 
lodium."    This  universality  of  its  appli- 
cation therefore  may  be  regarded  as  the 
first  respect  in  which  the  system  of  feud- 
alism  established  in   England    differed 
from  that  established  in  France  and  other 
continental  countries.     There  were  also 
various    other    dhierences.      The    Con- 
queror, for  instance,  introduced  here  the 
practice   unknown  on   the   continent  of 
compelling  the  arrere  vassals,  as  well  as 
the  immediate  tenants  of  the  crown,  to 
take  the   oath  of  fealty  to  himself.     In 
other  countries  a  vassal  only  swore  fealty 
to  his  immediate  lord ;  in  England,  if  he 
held  of  a  mesne  lord,  he  took  two  oaths, 
one  to  his  lord  and  another  to  his  lord's 
lord.     It  may  be  observed,  however,  that 
in  those  times  in  which  the  feudal  princi- 
ple was  in  its  greatest  vigour  the  fealty 
of  a  vassal  to   his  immediate  lord  was 
usually  considered  as  the  higher  obliga- 
tion; when  that  and  his  fealty  to  the 
crown   came  into  collision,  the  former 
was  the  oath  to  which  he  adhered.   Some 
feudists  indeed  held  that  his  allegiance  to 
the  crown  was  always  to  be  understood 
as  reserved  in  the  fealty  which  a  vassal 
swore  to  his   lord ;   and  the    Emperor 
Frederic  Barbarossa  decreed  that  in  every 
oath  of  fealty  taken  to  an  inferior  lord 
there  should  be  an  express  reservation  of 
the  vassal's  duty  to  the  emperor.     But 
the  double  oath  exacted  by  the  Norman 
conqueror  did  not  go  so  far  as  this.     It 
only  gave  him  at  the  most  a  concurrent 
power  with  the  mesne  lord  over  the  vas- 
sals of  the  latter,  who  in  France  were 
nearly  removed  altogether  from  the  con- 
trol of  the  royal  authority.     A  more  im- 
portant difference  between  the  English 
and  French  feudalism  consisted   in  the 
greater  extension   given  by  the  former 
to  the  rights  of  lords  generally  over  their 
vassals  by  what  were  called  the  incidents 
of  wardship  and  marriage.     The  ward- 
bbip  or  guardianship  of  tlie  tenant  during 


minority,  which  implied  both  the  custody 
of  his  person  and  the  appropriation  of 
the  profits  of  the  estate,  appears  to  have 
been  enjoyed  by  the  lord  in  some  parts 
of  Germany,  but  no  where  else  except  in 
England  and  Normandy.  "This,"  ob- 
serves Mr.  Hallam,  "  was  one  of  the  most 
vexatious  parts  of  our  feudal  tenures, 
and  was  never  perhaps  more  sorely  felt 
than  in  their  last  stage  imder  the  Tudor 
and  Stuart  families."  The  right  of  mar- 
riage (maritagium)  originally  implied 
only  the  power  possessed  by  the  lord  of 
tendering  a  husband  to  his  female  ward 
while  under  age :  if  she  rejected  the 
match,  she  forfeited  the  value  of  the  mar- 
riage ;  that  is,  as  much  as  any  one  would 
give  to  the  lord  for  permission  to  marry 
her.  But  the  right  was  afterwards  ex- 
tended so  as  to  include  male  as  well  as 
female  heirs ;  and  it  also  appears  that 
although  the  practice  might  not  be 
sanctioned  by  law,  some  of  the  Anglo- 
Norman  kings  were  accustomed  to  exact 
penalties  from  their  female  vassals  of  all 
ages,  and  even  from  widows,  for  either 
marrying  without  their  consent  or  re- 
fusing such  marriages  as  they  proposed. 
The  seignorial  prerogative  of  marriage, 
like  that  of  wai-dship,  was  peculiar  to 
England  and  Normandy,  and  to  some 
parts  of  Germany. 

It  has  been  very  usual  to  represent  mi- 
litary service  as  the  essential  peculiarity 
of  a  feudal  tenure.  But  the  constituent 
and  distinguishing  element  of  that  form 
of  tenure  was  its  being  a  tenancy  merely, 
and  not  an  ownership ;  the  enjoyment  of 
land  for  certain  services  to  be  performed. 
In  the  state  of  society  however  in  which 
the  feudal  system  grew  up,  it  was  impos- 
sible that  military  service  should  not  be- 
come the  chief  duty  to  which  tlie  vassal 
was  bound.  It  was  in  such  a  state  of  so- 
ciety the  most  important  service  which 
he  could  render  to  his  lord.  It  was  the 
species  of  service  which  the  persons  to 
whom  fiefs  were  first  granted  seem  to 
have  been  previously  accustomed  to  ren- 
der, and  the  continuance  of  which  ac» 
cordingly  the  grant  of  the  fief  was  chiefly 
intended  to  secure.  Yet  military  service, 
or  knight-service  as  it  was  called  in  P^ng- 
land,  though  it  was  the  usual,  was  by  no 
means  the  necessary  or  uniform  condition 
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on  which  fiefs  were  granted.  Any  other 
lumourable  condition  might  be  imposed 
which  distinctly  recognized  the  dominium 
directum  of  the  lord.    [Knigiit-Service.] 

Another  common  characteristic  of  fiefs, 
which  in  like  manner  arose  incidentally 
out  of  the  circumstances  of  the  times 
iu  which  they  originated,  was  that  they 
usually  consisted  of  land.  Land  was  in 
those  times  nearly  the  only  species  of 
wealth  that  existed;  certainly  the  only 
form  of  wealth  that  had  any  considerable 
security  or  permanency.  Yet  there  are 
not  wanting  instances  of  other  things,  such 
as  pensions  and  ofiices,  being  granted  as 
fiefs.  It  was  a  great  question  neverthe- 
less among  the  feudists  whether  a  fief 
could  consist  of  money,  or  of  any  thing 
else  than  land;  and  perhaps  the  most 
eminent  authorities  have  maintained  that 
it  could  not.  The  preference  thus  shown 
for  land  by  the  spirit  of  the  feudal  cus- 
toms has  perhaps  left  deeper  traces  both 
upon  the  law,  the  political  constitution, 
and  the  social  habits  and  feelings  of  our 
own  and  other  feudal  countries  than  any 
other  part  of  the  system.  We  have 
thence  derived  not  only  the  marked  dis- 
tinction (nearly  altogether  unknown  to  the 
Roman  law)  by  which  our  law  still  dis- 
criminates certain  amounts  of  interest  in 
lands  and  tenements  under  the  name  of 
real  property  from  property  of  every 
other  kind,  but  also  the  ascendency  re- 
tained by  the  former  in  nearly  every 
respect  in  which  such  ascendency  can  be 
upheld  either  by  institutions  or  by  opinion. 

The  grant  of  land  as  a  fief,  especially 
M'hen  it  was  a  grant  from  the  suzerain, 
or  supreme  lord,  whether  called  king  or 
duke,  or  any  other  name,  was,  sometimes 
at  least,  accompanied  with  an  express 
grant  of  jurisdiction.  Thus  every  great 
tenant  exercised  a  jurisdiction  civil  and 
criminal  over  his  immediate  tenants  :  he 
held  courts  and  administered  the  laws 
within  his  lordship  like  a  sovereign 
prince.  It  appears  that  the  same  jurisdic- 
tion was  often  granted  by  the  crown  to 
the  abbeys  with  their  lands.  The  forma- 
tion of  Manors  in  this  country  appears 
to  have  been  consequent  upon  the  es- 
tablishment of  feudalism.  The  existence 
of  manor-courts,  and  so  many  small  juris- 
dictiojis  within  the  kingdom,  is  one  of  the 


most  permanent  features  of  that  polity 
which  the  Normans  stamped  upon  thidH  j 
country.  ^H  I 

In  the  infancy  of  the  feudal  system  it 
is  probable  that  the  vassal  was  considered 
bound  to  attend  his  lord  in  war  for  any 
length  of  time  during  which  his  services 
might  be  required.  Afterwards,  when 
the  situation  of  the  vassal  became  more 
independent,  the  amount  of  this  kind  of 
service  was  fixed  either  by  law  or  by 
usage.  In  England  the  whole  country 
was  divided  into  about  60,000  knights' 
fees ;  and  the  tenant  of  each  of  these  ap- 
pears to  have  been  obliged  to  keep  the 
field  at  his  own  expense  for  forty  days  on 
every  occasion  on  which  his  lord  chose 
to  call  upon  him.  For  smaller  quantities 
of  land  proportionately  shorter  terms  of 
service  were  due :  at  least  such  is  the 
common  statement;  although  it  seems 
improbable  that  the  individuals  com- 
posing a  feudal  army  could  thus  have  the 
privilege  of  returning  home  some  at  one 
time,  some  at  another.  Women  were 
obliged  to  send  their  substitutes ;  and  so 
were  the  clergy,  certain  persons  holding 
public  offices,  and  men  past  the  age  of 
sixty,  all  of  whom  were  exempted  from 
personal  service.  The  rule  or  custom 
however,  both  as  to  the  duration  of  the 
service,  and  its  extent  in  other  respects, 
varied  greatly  in  difi'erent  ages  an^Hj 
countries.  ^^Hl 

The  other  duties  of  the  vassal  were' 
rather  expressive  of  the  relation  of  hon- 
ourable subordination  in  which  he  stood 
to  his  lord,  than  services  of  any  real  or 
calculable  value.  They  are  thus  summed 
up  by  Mr.  Hallam : — ''  It  was  a  breach 
of  faith  to  divulge  the  lord's  counsel,  to 
conceal  from  him  the  machinations  of 
others,  to  injure  his  person  or  fortune,  or 
to  violate  the  sanctity  of  his  roof  and  the 
honour  of  his  family.  Ir  battle  he  was 
bound  to  lend  his  horse  to  his  lord  when 
dismounted ;  to  adhere  tc  his  side  while 
fighting,  and  to  go  into  captivity  as  a 
hostage  for  him  when  taken.  His  at- 
tendance was  due  to  the  lord's  courts, 
sometimes  to  witness  and  sometimes  to 
bear  a  part  in  the  administration  of 
justice." 

There    were  however    various  other 
substantial    advantages  derived   by  the 
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lord.  We  have  already  mentioned  the 
rights  of  wardship  and  of  marriage, 
which  were  nearly  peculiar  to  the  do- 
minions of  the  English  crown.  Besides 
these,  there  were  the  payment,  called  a 
relief,  made  by  every  new  entrant  upon 
the  possession  of  the  fief,  the  escheat  of 
the  land  to  the  lord  when  the  tenant  left 
no  heir,  and  its  forfeiture  to  him  when 
the  tenant  was  found  guilty  either  of  a 
breach  of  his  oath  of  fealty,  or  of  felony. 
There  was  besides  a  fine  payable  to  the 
lord  upon  the  alienation  by  the  tenant  of 
any  part  of  the  estate,  if  that  was  at  all 
permitted.  Finally,  there  were  the  vari- 
ous Aids,  as  they  were  called,  payable  by 
the  tenant.    [Aids.] 

The  principal  ceremonies  used  in  con- 
ferring a  fief  were  homage,  fealty,  and 
investiture.  The  two  first  of  these  can- 
not be  more  distinctly  or  more  shortly 
described  than  in  the  words  of  Littleton : 
"  Homage,"  says  the  Treatise  of  Tenures, 
"is  the  most  honourable  service,  and 
most  humble  service  of  reverence,  that  a 
frank  tenant  may  do  to  his  lord :  for 
when  the  tenant  shall  make  homage  to 
his  lord,  he  shall  be  ungirt  and  his  head 
uncovered,  and  his  lord  shall  sit  and  the 
tenant  shall  kneel  before  him  on  both  his 
knees,  and  hold  his  hands  jointly  together 
between  the  hands  of  his  lord,  and  shall 
say  thus  :  I  become  your  man,  from  this 
day  forward,  of  life  and  limb,  and  of 
earthly  worship,  and  unto  you  shall  be 
true  and  faithful,  and  bear  you  faith  for 
the  tenements  that  I  claim  to  hold  of  you, 
saving  the  faith  that  I  owe  to  our  sove- 
reign lord  the  king ;  and  then  the  lord, 
so  sitting,  shall  kiss  him."  Religious 
persons  and  women  instead  of  "  I  become 
your  man,"  said  "  I  do  homage  unto  you." 
Here  it  is  to  be  observed  there  was  no 
oath  taken ;  the  doing  of  fealty  consisted 
wholly  in  taking  an  oath,  without  any 
obeisance.  "When  a  freeholder  (frank 
tenant),"  says  Littleton,  "  doth  fealty  to 
his  lord  he  shall  hold  his  right  hand 
upon  a  book,  and  shall  say  thus :  Know 
ye  this,  my  lord,  that  I  shall  be  faithful 
and  true  unto  you,  and  faith  to  you  shall 
bear  for  the  lands  which  I  claim  to  hold 
of  you,  and  that  J  shall  lawfully  do  to 
you  the  customs  and  services  which  I 
ought  to  do  at  the  terms  assigned,  so  help 


me  God  and  his  saints ;  and  he  shall  kiss 
iae  book.  But  he  shall  not  kneel  when 
he  maketh  the  fealty,  nor  shall  make  such 
(that  is,  any  such,  tiel),  humble  reverence 
as  is  aforesaid  in  homage."  [Feai.ty.j 
The  investiture  or  the  conveyance  oi 
feudal  land  is  represented  by  the  modern 
Feoffment. 

The  feudal  system  may  be  regarded 
as  having  nearly  reached  its  maturity  and 
full  development  when  the  Norman  con- 
quest of  England  took  place.  It  appears 
accordingly  to  have  been  established  here 
immediately  or  very  soon  after  that  event 
in  as  pure,  strict,  and  comprehensive  a 
form  as  it  ever  attained  in  any  other 
country.  The  whole  land  of  the  king- 
dom, as  we  have  already  mentioned,  was 
without  any  exception  either  in  the  hands 
of  the  crown,  or  held  in  fief  by  the  vas- 
sals of  the  crown,  or  of  them  by  sub- 
infeudation. Those  lands  which  the  king 
kept  were  called  his  demesne  (the  Terra; 
Regis  of  the  Domesday  Survey),  and  thus 
the  crown  had  a  number  of  immediate 
tenants,  like  any  other  lord,  in  the  vari- 
ous lands  reserved  in  nearly  every  part 
of  the  kingdom.  No  where  else,  also, 
before  the  restrictions  established  by  the 
charters,  were  the  rights  of  the  lord  over 
the  vassal  stretched  in  practice  nearer  to 
their  extreme  theoretical  limits.  On  the 
other  hand,  the  vassal  had  arrived  at 
what  we  may  call  his  ultimate  position 
in  the  natural  progress  of  the  system ; 
the  hereditary  quality  of  feuds  was  fully 
established ;  his  ancient  absolute  depend- 
ence and  subjection  had  passed  away, 
under  whatever  disadvantages  his  inferi- 
ority of  station  might  place  him,  he  met 
his  lord  on  the  common  ground  of  their 
mutual  rights  and  obligations;  there 
might  be  considerable  contention  about 
what  these  rights  and  obligations  on 
either  side  were,  but  it  was  admitted  that 
on  both  sides  they  had  the  same  character 
of  real,  legally  binding  obligations,  and 
legally  maintainable  rights. 

This  settlement  of  the  system  how- 
ever was  anything  rather  than  an  as* 
surance  of  its  stability  and  permanency. 
It  was  now  held  together  by  a  principle 
altogether  of  a  dift'erent  kind  from  that 
which  had  originally  created  and  ce- 
mented it.    That  which  had  been  iu  tlie 
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begiuiiing  the  very  life  of  the  relation 
between  the  lord  and  the  vassal  had  no-w- 
in great  part  perished.  The  feeling  of 
gratitude  could  no  more  survive  than  the 
feeling  of  dependence  on  the  part  of  the 
latter  after  feuds  became  hereditary.  A 
species  of  superstition,  indeed,  and  a  sense 
of  honour,  which  in  some  degree  supplied 
the  place  of  what  was  lost,  were  preserved 
by  oaths  and  ceremonies,  and  the  influ- 
ence of  habit  and  old  opinion ;  but  these 
were  at  the  best  only  extraneous  props ; 
the  self-sustaining  strength  of  the  edifice 
•was  gone.  Thus  it  was  the  tendency  of 
feudalism  to  decay  and  fall  to  pieces  un- 
der the  necessary  development  of  its  own 
principle. 

Other  causes  called  into  action  by  the 
progress  of  events  conspired  to  bring 
about  the  same  result.  The  very  military 
spirit  which  was  fostered  by  the  feudal 
institutions,  and  the  wars,  defensive  and 
aggressive,  which  they  were  intended  to 
supply  the  means  of  carrying  on,  led  in 
course  of  time  to  the  release  of  the  vassal 
from  the  chief  and  most  distinguishing  of 
his  original  obligations,  and  thereby,  it 
may  be  said,  to  the  rupture  of  the  strong- 
est bond  that  had  attached  him  to  his 
lord.  The  feudal  military  army  was  at 
length  found  so  inconvenient  a  force  that 
soon  after  the  accession  of  Henry  IL  the 
personal  service  of  vassals  was  dispensed 
with,  and  a  pecuniary  payment,  under  the 
name  of  Eseuage,  accepted  in  its  stead. 
From  this  time  the  vassal  was  no  longer 
really  the  defender  of  his  lord ;  he  was  no 
longer  what  he  professed  to  be  in  his 
homage  and  his  oath  of  fealty ;  and  one 
effect  of  the  change  must  have  been  still 
farther  to  wear  down  what  remained  of 
the  old  impressiveness  of  these  solemni- 
ties, and  to  reduce  them  nearer  to  mere 
dead  forms.  The  acquisition  by  the 
crown  of  an  army  of  subservient  merce- 
naries, in  exchange  for  its  former  ineffi- 
cient and  withal  turbulent  and  unmanage- 
able army  of  vassals,  -was  in  fact  the  dis- 
covery of  a  substitute  for  the  main  pur- 
pose of  the  feudal  polity.  Whatever 
nourished  a  new  power  in  the  conunon- 
nealth,  also  took  sustenance  and  strength 
from  this  ancient  power.  Such  must  in 
•  special  degree  have  l>een  the  effect  of 
tlie  growth  of  towns,   and  of  the  nn'v 


species  of  wealth,  and,  it  may  be  added, 
the  new  manners  and  modes  of  thinking, 
created  by  trade  and  commerce. 
I       The   progress  of  sub-in  feudation   has 
i  sometimes   been    represented  as   having 
j  upon  the  whole  tended  to  weaken  and 
loosen  the  fabric  of  feudalism.     It  "de- 
molished,"  observes   Blackstone   (ii.  4), 
"  the  ancient  simplicity  of  feuds ;  and  an 
inroad  being  once  made  upon  their  con- 
stitution, it  subjected  them  in  a  course  of 
time  to  great  varieties  and  innovations. 
I  Feuds  began  to  be  bought  and  sold,  and 
i  deviations  were  made  from  the  old  funda- 
,  mental   rules  of  tenure  and  succession, 
!  which  were  held  no  longer  sacred  when 
the  feuds  themselves  no  longer  continued 
!  to  be  purely  military."     But  the  practice 
[  of  sub-infeudation  would  rather  seem  to 
'  have   been   calculated   to  carry  out  the 
feudal  principle,  and  to  place  the  whole 
j  system  on  a  broader  and  firmer  basis.     It 
]  would  be  more  correct  to  ascribe  the  ef- 
fects here  spoken  of  to  the  prohibition 
I  against  sub-infeudation.     The  effect  of 
I  this  practice,  it  is  true,  was  to  deprive  the 
lord  of  his  forfeitures  and  escheats  and 
the  other  advantages  of  his  seigniory, 
and  various  attempts  therefore  were  at 
length  made  to  check  or  altogether  pre- 
vent it,   in   M'hich   the   crown  and    the 
tenants  in   chief,   whose  interests    were 
most  affected,  may  be  supposed  to  have 
joined.     One  of  the  clauses  of  the  great 
charter  of  Henry  III.  (the  thirty-second) 
appears  to  be  intended  to  restrict  sub- 
infeudation (although  the  meaning  is  not 
quite  clear),  and  it  is  expressly  forbidden 
by  the  statute  of  Quia  Emptores  (the  18 
Ed.  I.  c.  1).     Sub-infeudation  was  origin- 
ally the  only  way  in  which  the  holder  of 
a  fief  could  alienate  any  part  of  his  estate 
without  the  consent  of  his  lord;  and  it 
therefore  now  became  necessary  to  pro- 
vide some  other  mode  of  effecting  that 
object,  for  it  seems  to  have  been  felt  that 
after  alienation  had  been  allowed  so  long 
to  go  on  under  the  guise  of  sub-infeuda- 
tion, to  restrain  it  altogether  would  be  no 
longer  possible.     The  consequence  was, 
that,  as  a  compensation  for  the  prohibi- 
tion of  sub-infeudation,  the  old  prohibi- 
tion against  alienation  was  removed;  lands 
were  allowed  to   be  alienated,   but  the 
purchaser  or  grantee  did  not  hold  them 
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of  the  vendor  or  grantor,  but  held  them 
exactly  as  the  grantor  did ;  and  such  is 
still  the  legal  effect  in  England  when  a 
man  parts  with  his  entire  interest  in  his 
lands.  This  change  was  effected  by  the 
statute  of  Quia  Emptores  with  regard  to 
all  persons  except  the  immediate  tenants 
of  the  crown,  who  were  permitted  to 
alienate  on  paying  a  fine  to  the  king  by 
the  statute  1  Edw.  IIL  c.  12.  Thus  at 
the  same  time  that  a  practice  strictly 
accordant  to  the  spirit  of  feudalism,  and 
eminently  favourable  to  its  conservation 
and  extension,  was  stopped,  another  prac- 
tice, altogether  adverse  to  its  fundamental 
principles,  was  introduced  and  established, 
tiiat  of  allowing  voluntary  alienation  by 
persons  during  their  lifetime. 

It  was  a  consequence  of  feudal  prin- 
ciples, that  a  man's  lands  could  not  be 
subjected  to  the  claims  of  his  creditors. 
This  restraint  upon  what  may  be  called 
involuntary  alienation  has  been  in  a  great 
degree  removed  by  the  successive  enact- 
ments which  have  had  for  their  object 
to  make  a  man's  lands  liable  for  his 
debts ;  although,  after  a  lapse  of  near  six 
hundred  years  since  the  statute  of  Acton 
I'urnell,  the  lands  of  a  debtor  are  not  yet 
completely  subjected  to  the  just  demands 
of  his  creditors.  This  statute  of  Acton 
13urnell,  passed  11  Ed.  I.  (1283),  made 
Jhe  devisable  burgages,  or  burgh  tene- 
ments, of  a  debtor  saleable  in  discharge 
of  his  debts.  By  the  Statute  of  Merchant, 
passed  13  Ed.  L  (1285),  called  Statute  3, 
a  debtor's  lands  might  be  delivered  to 
his  merchant  creditor  till  his  debt  was 
wholly  paid  out  of  the  profits.  By  the 
1 8th  chapter  of  the  Statute  of  Westmin- 
ster the  Second,  passed  the  same  year,  a 
moiety  of  a  debtor's  land  (not  copyhold) 
was  subjected  to  execution  for  debts  or 
damages  recovered  by  judgment.  But 
the  lands  are  not  sold  :  the  moiety  of  them 
is  delivered  by  the  sheriff  to  him  who  has 
recovered  by  judgment,  to  occupy  them 
till  his  del)t  or  damages  are  satisfied. 
Finally,  by  the  several  modern  statutes 
of  bankruptcy,  the  whole  of  a  bankrupt 
debtor's  lands  have  become  absolutely 
saleable  for  the  payment  of  his  debts. 
Further,  by  a  recent  act  (3  &  4  Wm. 
I V.  c.  1 04 ),  all  a  deceased  person's  estate 
iu  laud,  of  whatever  kind,  not  charged 


by  his  will  with  the  payment  of  his  debts, 
whether  he  was  a  trader  within  the  bank- 
rupt laws  or  not,  constitutes  assets,  to  be 
administered  in  equity,  for  the  payment 
of  his  debts,  both  those  on  specially  and 
those  on  simple  contract. 

An  attempt  had  early  been  made  to 
restore  in  part  the  old  restraints  upon 
voluntary  alienation  by  the  statute  13 
Ed.  L  c.  1,  entitled  'De  Donis  Condi- 
tionalibus,'  which  had  for  its  object  to 
enable  any  owner  of  an  estate,  by  hi8 
own  disposition,  to  secure  its  descent  in 
perpetuity  in  a  particular  line.  So  far 
as  the  statute  went,  it  was  an  effort  to 
strengthen  the  declining  power  of  feu- 
dalism. The  effect  was  to  create  what 
were  called  estates  tail,  and  to  free  the 
tenant  in  tail  from  many  liabilities  of  his 
ancestor  to  which  he  would  be  subject  if 
he  were  seised  of  the  same  lands  in  fee- 
simple.  [Estate.]  The  power  which 
was  thus  conferred  upon  landholders  of 
preventing  the  alienation  of  their  lands 
remained  in  full  force  for  nearly  two 
centuries,  till  at  last,  in  the  reign  of 
Edward  IV.,  by  the  decision  of  the  courts 
(a.d.  1472)  the  practice  of  barring  es- 
tates tail  by  a  common  recovery  was  com- 
pletely established. 

The  practice  of  conveying  estates  by 
fine,  which  was  of  great  antiquity  in 
England,  and  the  origin  of  which  is  by 
some  referred  to  the  time  of  Stephen  or 
Henry  II.,  was  regulated  by  various 
statutes  (among  others,  particularly  by 
the  4  Henry  VII.),  and  contributed  ma- 
terially to  facilitate  the  transfer  of  lands 
in  general,  but  more  particularly  (as 
regulated  by  the  statute  just  mentioned) 
to  bar  estates  tail.  By  a  statute  passed 
in  the  32  Henry  VIII.  c.  28,  tenants 
in  tail  were  enabled  to  make  leases 
for  three  lives  or  twenty -one  years, 
which  should  bind  their  issue.  The  26 
Hen.  VIII.  c.  13,  also  had  declared  all 
estates  of  inheritance,  in  use  or  possession, 
to  be  forfeited  to  the  king  upon  any  con- 
viction of  high  treason,  and  thus  destroyed 
one  of  the  stiongest  inducements  to  the 
tying  up  of  estates  in  tail,  which  hitherto 
had  only  been  forfeitable  for  treason 
during  th*»  life  of  the  tenant  in  tail. 

Anotlier  mode  by  which  the  feudal 
restraintfi  upon  voluntary  alienation  came 
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at  length  to  be  extensively  evaded  was 
the  practice  introduced,  probably  about 
the  end  of  the  reign  of  Edward  III.,  of 
granting  lands  to  persons  to  uses,  as  it 
was  termed ;  that  is,  the  new  owner  of 
the  land  received  it  not  for  his  own  use, 
but  on  the  understanding  and  confidence 
that  he  would  hold  the  land  for  such  per- 
sons and  for  such  purposes  as  the  grantor 
then  named  or  might  at  any  time  after- 
wards name.  Thus  an  estate  in  land  be- 
came divided  into  two  parts,  one  of  which 
was  the  legal  ownership,  and  the  other 
the  right  to  the  profits  or  the  use ;  and 
this  use  could  be  transferred  by  a  man's 
last  will  at  a  time  when  the  land  itself, 
being  still  bound  in  the  fetters  of  feudal 
restraint,  could  not  be  transferred  by 
will,  except  where  it  was  devisable,  as  in 
Kent  and  some  other  parts  of  England, 
by  special  custom.  The  person  who  thus 
obtained  the  use  or  profits  of  the  estate — 
the  Cestui  que  use,  as  he  is  called  in 
law — was  finally  converted  into  the 
actual  owner  of  the  land  to  the  same 
amount  of  interest  as  he  had  in  the  use 
(a.d.  1535)  by  the  statute  of  Uses  (the  27 
Hen.  Vin.  c.  10),  and  thus  the  power  of 
devising  land  which  had  been  enjoyed  by 
the  mode  of  uses  was  taken  away.  But 
this  important  element  in  the  feudal 
system,  the  restraint  on  the  disposition 
of  lands  by  will,  could  no  longer  be 
maintained  consistently  with  the  habits 
and  opinions  then  established,  and  ac- 
cordingly, by  Stat.  32  Hen.  VHL  (which 
was  afterwards  explained  by  the  stat.  34 
Hen.  VIIL),  all  persons  were  allowed  to 
dispose  of  their  freehold  lands  held  in 
fee-simple  by  a  will  in  writing,  subject  to 
certain  restrictions  as  to  lands  held  by 
knight-service  either  of  the  king  or  any 
other,  which  restrictions  were  removed 
by  the  stat.  12  Chas.  IL  c.  24,  which 
abolished  military  tenures. 

Notwithstanding  these  successive  as- 
saults upon  certain  parts  of  the  ancient 
feudalism,  the  main  body  of  the  edifice 
still  remained  almost  entire.  It  is  said 
that  the  subject  of  the  abolition  of  mili- 
tary tenures  was  brought  before  the 
parliament  in  the  18th  of  James  I.,  on 
the  king's  recommendation,  but  at  that 
time  nothing  was  done  in  the  matter. 
When  the  civil  war  broke  out  in  164L. 


the  profits  of  marriage,  wardship,  and 
of  most  of  the  other  old  feudal  preroga- 
tives of  the  crown,  were  for  some  time 
still  collected  by  the  parliament,  as  they 
had  formerly  been  by  the  king.  The 
fabric  of  the  feudal  system  in  England 
however  was  eventually  shattered  by  the 
storm  of  the  Great  Rebellion,  The  Court 
of  Wards  was  in  effect  discontinued  from 
1645.  The  restoration  of  the  king  could 
not  restore  what  had  thus  been  in  prac- 
tice swept  away.  By  the  above-mentioned 
statute,  12  Car.  II.  c.  24,  it  was  accord- 
ingly enacted  that  from  the  year  1645 
the  Court  of  Wards  and  Liveries,  and  all 
wardships,  liveries,  primer-seisins,  values, 
and  forfeitures  of  marriage,  &c.,  by  rea- 
son of  any  tenure  of  the  king's  majesty,  or 
of  any  other  by  knights'  tenures,  should 
be  taken  away  and  discharged,  together 
with  all  fines  for  alienations,  tenure  by 
homage,  escuage,  aids  pur  filz  marrier 
and  pur  fair  fitz  chevalier,  &c. ;  and  all 
tenures  of  any  honours,  manoi-s,  lands, 
tenements  or  hereditaments,  or  any  estate 
of  inheritance  at  the  common  law,  held 
either  of  the  king  or  of  any  other  person 
or  persons,  bodies  politic  or  corporate, 
were  turned  into  free  and  common  soc- 
cage,  to  all  intents  and  purposes.  [Soc- 
CAGE.]  By  the  same  statute  every  father 
was  empowered  by  deed  or  will,  ex- 
ecuted in  the  presence  of  two  witnesses, 
to  appoint  persons  to  have  the  guardian- 
ship of  his  infant  and  unmarried  children, 
and  to  have  the  custody  and  management 
of  their  property.  It  was  not  till  after 
the  lapse  of  nearly  another  century  that 
the  tenures  and  other  institutions  of 
feudalism  were  put  an  end  to  in  Scotland 
by  the  statutes,  passed  after  the  Rebel- 
lion, of  the  20  Geo.  II.  c.  43,  entitled 
'An  Act  for  abolishing  Heritable  Juris- 
dictions;' and  the  20  Geo.  II.  c.  50, 
entitled  *An  Act  for  taking  away  the 
Tenure  of  Ward-holding  in  Scotland,  for 
giving  to  heirs  and  successors  a  summary 
process  against  superiors,  and  for  ascer- 
taining the  services  of  all  tenants,  &c.' 
Nor  have  estates  tail  in  Scotland  yet  been 
relieved  from  the  strictest  fetters  of  a 
destination  in  perpetuity,  either  by  the 
invention  of  common  recoveries,  or  by 
levying  a  fine,  or  by  any  legislative 
enactment. 
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We  have  enumerated  the  principal 
statutes  "which  may  be  considered  as  hav- 
ing broken  in  upon  the  integrity  of  the 
feudal  system,  considered  in  reference  to 
the  power  which  the  tenant  of  land  can 
now  exercise  over  it,  and  the  right  which 
others  can  enforce  against  him  in  respect 
of  his  property  in  it.  But  the  system  of 
tenures  still  exists.  The  statute  of  Charles 
IL  only  abolished  military  tenures  and 
such  parts  of  the  feudal  system  as  had 
become  generally  intolerable ;  but  all 
lands  in  the  kingdom  are  still  held  either 
by  soccage  tenure,  into  which  military 
tenures  were  changed,  or  else  by  the  re- 
spective tenures  of  frankalmoigne,  grand 
serjeanty,  and  copyhold,  which  were  not 
affected  by  the  statute. 

Some  of  the  consequences  of  tenures, 
as  they  at  present  subsist,  cannot  be  more 
simply  exemplified  than  by  the  rules  as 
to  the  Forfeiture  and  Escheat  of 
lands,  both  of  which  however  have  un- 
dergone modifications  since  the  statute 
of  Charles  IL 

To  attain  a  comprehensive  and  exact 
view  of  the  present  tenures  of  landed 
property  in  England  and  their  incidents 
and  consequences,  it  would  be  necessary 
for  the  reader  to  enter  upon  a  course  of 
study  more  laborious  and  extensive  than 
is  consistent  with  pursuits  not  strictly 
legal.  Still  a  general  notion  may  be  ac- 
quired of  their  leading  characteristics  by 
referring  to  several  of  the  articles  already 
quoted,  and  to  such  heads  as  Attainder, 
Baron,  Copyhold,  Courts,  Distress, 
Estate,  Lease,  Manor,  Tenures,  and 
such  other  articles  as  may  be  referred  to 
in  those  last  mentioned. 

The  notions  of  loyalty,  of  honour,  of 
nobility,  and  of  the  importance,  socially 
and  politically,  of  landed  over  other  pro- 
perty, are  the  most  striking  of  the  feel- 
ings which  may  be  considered  to  have 
taken  their  birth  from  the  feudal  system. 
These  notions  are  opposed  to  the  tendency 
of  the  commercial  and  manufacturing 
spirit,  which  has  been  the  great  moving 
power  of  the  world  since  the  decline  of 
strict  feudalism ;  but  that  power  has  not 
yet  been  able  to  destroy,  or  perhaps  even 
very  materially  to  weaken,  the  opinions 
above  mentioned  in  the  minds  of  the 


We  are  not  however  to  pass  judgment 
upon  feudalism,  as  the  originating  and 
shaping  principle  of  a  particular  form 
into  which  human  society  has  run,  simply 
according  to  our  estimate  of  the  value  of 
these  its  relics  at  the  present  day.  The 
true  question  is,  if  this  particular  organ- 
ization had  not  been  given  to  European 
society  after  the  dissolution  of  the  ancient 
civilization,  what  other  order  of  things 
would  in  all  likelihood  have  arisen,  a  bet- 
ter or  a  worse  than  that  which  did  result  ? 

As  for  the  state  of  society  during  the 
actual  prevalence  of  the  feudal  system,  it 
was  without  doubt  in  many  respects  ex- 
ceedingly defective  and  barbarous.  But 
the  system,  with  all  its  imperfections, 
still  combined  the  two  essential  qualities 
of  being  both  a  system  of  stability  and  a 
system  of  progression.  It  did  not  fall  to 
pieces,  neither  did  it  stand  still.  Not- 
withstanding all  its  rudeness,  it  was,  what 
every  right  system  of  polity  is,  at  once 
conservative  and  productive.  And  per- 
haps it  is  to  be  most  fairly  appreciated 
by  being  considered,  not  in  what  it  actu- 
ally was,  but  in  what  it  preserved  from 
destruction,  and  in  what  it  has  produced. 

The  earliest  published  compilation  of 
feudal  law  was  a  collection  of  rules  and 
opinions  supposed  to  have  been  made  by 
two  lawyers  of  Lombardy,  Obertus  of 
Otto  and  Gerardus  Niger,  by  order  of  the 
Emperor  Frederic  Barbarossa.  It  ap- 
peared at  Milan  about  the  year  1 1 70,  and 
immediately  became  the  great  text-book 
of  this  branch  of  the  law  in  all  the  schools 
and  universities,  and  even  a  sort  of 
authority  in  the  courts.  It  is  divided  in 
some  editions  into  three,  in  others  into 
five  books,  and  is  commonly  entitled  the 
'Libri  Feudorum;'  the  old  writers  how- 
ever are  wont  to  quote  it  simply  as  the 
Textus,  or  Text.  But  the  great  sources 
of  the  feudal  law  are  the  ancient  codes  of 
the  several  Germanic  nations ;  the  capitu- 
laries or  collections  of  edicts  of  Charle- 
magne and  his  successors ;  and  the  vari- 
ous Coutumiers,  or  collections  of  the  old 
customs  of  the  different  provinces  of 
France.  The  laws  of  the  Visigoths,  of 
the  Burgundians,  the  Salic  law,  the  laws 
of  the  Alemanni,  of  the  Baiuvarii,  of  the 
Ripuarii,  of  the  Saxons,  of  the  Anglii,  of 
the  Werini,  of  the  Frisians,  of  the  Lorn- 
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bards,  &c.,  have  been  published  by 
Lindenbrogius  in  his  Codex  Legum  Ariti- 
quarumy  fol.  Francof.,  1613.  The  best 
editions  of  the  capitularies  are  that  by 
Baluze,  in  2  vols,  fol.,  Paris,  1 07 7,  and 
that  by  Chiniac,  of  which,  however,  we 
believe  only  the  two  first  volumes  have 
appeared,  Paris,  fol.,  1780.  Richebourg's 
I^ouveau  Coutumier  General,  4  vols,  fol., 
Paris,  1724,  is  a  complete  collection  of 
the  Coutumiers,  all  of  which  however 
have  also  been  published  separately.  All 
these  old  laws  and  codes,  as  well  as  the 
Milan  text-book,  have  been  made  the 
subject  of  voluminous  commentaries. 

FIDEI  COMMISSUM.    [Trust.] 

FIEF.    [Feudal  System] 

FIELD-MARSHAL,  a  military  dig- 
nity conferred  on  such  commanders  of 
armies  as  are  distinguished  by  their  high 
personal  rank  or  superior  talents. 

It  has  been  supposed  that  the  term 
marshal  is  derived  from  Martis  Senes- 
challus ;  but  it  is  more  probable  that  it 
came  from  the  Saxon  words  mar,  or 
marach,  a  horse,  and  scalcK  a  servant; 
and  it  appears  to  have  designated  the 
person  who  had  the  care  of  a  certain 
num])er  of  horses  in  the  royal  stables. 
In  the  Teutonic  laws  such  a  person  is 
celled  mariscalcus,  and  the  fine  for  his 
murder  is  particularly  specified. 

The  earl-marshal  of  England  had 
originally  the  chief  command  of  the 
army;  and  history  records  the  names 
of  two  noblemen,  De  Montmorency  and 
Fitzosborne,  on  whom  the  title  was  con- 
ferred by  William  the  Conqueror. 

The  office  was  by  Henry  VIII.  made 
hereditary  in  the  family  of  the  Duke  of 
Norfolk;  but  it  is  probable  that  it  had 
before  that  time  ceased  to  be  connected 
with  the  military  service ;  for  from  the 
•  Anecdotes  of  the  Howard  Family,'  we 
learn  that  while  another  person  held  the 
post  of  earl-marshal,  Sir  Robert  Wil- 
loughby,  Lord  Brooke,  was  appointed  by 
Henry  VII.  to  be  marshal  of  the  army. 

The  title  of  Marechal  de  France  ap- 
pears to  have  become  a  military  dignity 
in  that  country  in  the  time  of  Philip 
Augustus ;  and,  according  to  Pere  Daniel, 
the  first  person  who  held  it  was  Henry 
Clement,  the  commandt^r  of  the  French 
army  at  the  conquest  of  Anjou  iu  1204. 


Originally  there  was  only  one  Marechal 
de  France,  but,  in  1270,  when  the  king, 
Saint  Louis,  went  on  his  expedition  to 
Africa,  a  second  was  appointed,  Francis 
I.  added  a  third,  and  the  number  was  in- 
creased by  Napoleon  to  twelve. 

The  marechaux  de  camp,  in  the  old 
French  service,  were  charged  with  the 
duty  of  arranging  the  encampment  and 
providing  subsistence  for  the  troops ;  and 
in  action  they  had  the  command  of  the 
■wings  or  of  the  reserve  of  an  army  under 
the  general-in-chief.  From  the  title  borne 
by  this  class  of  general  officers  is  derived 
that  of  feld-marschall  in  the  German 
armies ;  and  we  have  adopted  the  title 
from  the  German. 

The  number  of  British  field-marshals 
is  at  present  six :  the  Duke  of  Wellington, 
the  King  of  Hanover,  the  Duke  of  Cam- 
bridge, the  King  of  the  Belgians,  Prince 
Albert,  and  the  King  of  Holland.  Field- 
marshals  have  no  pay  as  such,  but  they 
retain  their  pay  as  full  generals,  and  the 
command  of  two  regiments  may  be  given 
to  them  instead  of  one. 

FILIATION.     [Bastardy.] 

FIREBOTE.  [Common,  Rights  of, 
p.  578.] 

FIRM.    [Partnership.] 

FIRST-FRUITS  (Primitise),  the  pro- 
fits of  every  spiritual  living  for  one  year, 
according  to  the  valuation  thereof  in  the 
king's  books.  They  were  claimed  by  the 
pope  throughout  Christendom;  in  Eng- 
land his  claim  was  first  asserted  in  the 
reign  of  King  John,  and  then  only  so  far 
as  related  to  clerks  whom  he  appointed 
to  benefices.  Afterwards  Pope  Clement 
V.  and  John  XXII.,  about  the  beginning 
of  the  fourteenth  century,  demanded  and 
took  them  from  all  clerks,  by  whomso- 
ever presented.  By  the  statutes  :>5  Henry 
VIII.  c.  20,  and  26  Henry  VIII.  c.  3, 
first-fruits  and  tenths  [Tenths]  were 
taken  from  the  pope  and  given  to  the 
king.  In  the  thirty-second  year  of  the 
same  king's  reign  a  court  was  erected  for 
the  management  of  them,  but  it  was  soon 
after  abolished.  Ultimately  Queen  Anne 
gave  up  this  branch  of  the  royal  revenue 
to  be  applied  towards  the  augmentation 
of  small  livings.     [Benefice.] 

First-fruits  arising  in  Ireland  were  by 
the  2  Geo.  I.    c.  15,  directed  to  be  ap« 
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plied  for  the  same  purpose ;  but  by  the 
3  &  4  William  IV.  c.  37,  the  payment 
of  first-fruits  in  Ireland  is  abolished. 
(1  Blackstone,  Com.;  2  Bum,  Eccles. 
Laio.) 

FISCUS.    [Allodium.^ 

FISHERIES  are  localities  frequented 
at  ctrtain  seasons  by  great  numbers  of 
fish,  where  they  are  taken  upon  a  large 
scale.  The  right  of  frequenting  these 
fishing-grounds  has  frequently  been  mat- 
ter of  dispute  between  governments,  and 
sometimes  the  subject  of  treaties,  while 
exclusion  from  them  or  invasion  of  pre- 
sumed exclusive  rights  to  their  enjoy- 
ment has  been  the  cause  of  warlike  pre- 
parations. 

Of  the  British  fisheries,  some  are  car- 
ried on  in  rivers  or  their  astuaries,  and 
others  in  the  bays  or  along  the  coasts. 
Our  principal  cod-fishery  is  on  the  banks 
of  Newfoundland;  and  for  whales  our 
ships  frequent  the  shores  of  Greenland, 
Davis's  Straits,  and  the  South  Seas.  Of 
late,  whale  fisheries  have  also  been  car- 
ried on  near  the  shores  of  New  Holland, 
New  Zealand,  and  the  Cape  of  Good 
Hope, 

During  the  sixteenth,  seventeenth,  and 
a  part  of  the  eighteenth  centuries  very 
exaggerated  notions  prevailed  as  to  the 
wealth  which  this  country  might  derive 
from  prosecuting  the  herring  fisheries  on 
a  large  scale.  Even  the  value  of  the 
Dutch  herring  fishery,  which  was  no 
doubt  very  great,  has  generally  been 
magnified.  (See  Laing's  '  Notes  of  a 
Traveller.')  Before  this  country  had 
begun  to  supply  the  markets  of  the  world 
with  our  manufactures,  the  fisheries  were 
an  object  of  greater  importance,  compa- 
ratively, than  they  now  are  ;  and  from 
the  reign  of  Elizabeth,  and  during  the 
two  following  centuries,  associations  were 
formed,  and  generally  under  the  auspices 
of  persons  of  rank  and  authority,  for  the 
prosecution  of  fisheries  on  the  coasts.  It 
will  be  sufficient  if  we  notice  one  or  two 
of  these  associations. 

Charles  II.,  on  his  restoration,  ap- 
pointed, in  M'AM,  a  "Council  of  Royal 
Fishery,"  to  which  the  Duke  of  York,  the 
Earl  of  Clarendon,  and  other  persons 
wp''e  named,  with  powers  to  make  laws 
for  the  management  of  tlie  trade,  and  to 


punish  any  persons  who  should  offend 
against  them.  For  further  encourage- 
ment, a  lottery  was  granted  for  three 
years ;  a  collection  was  made  in  churches ; 
and  an  exemption  granted  for  seven  years 
from  customs  duty  on  fish  exported  to 
the  Baltic,  Denmark,  Norway,  France, 
and  some  other  countries.  Besides  this, 
all  victuallers  and  coflfeehouse-keepers 
were  compelled  each  to  take  a  certain 
number  of  barrels  of  herrings  yearly  at 
3Us.  per  barrel,  "  until  a  foreign  market 
should  be  established  to  the  satisfaction 
of  the  council."  Besides  these  encourage- 
ments, a  duty  of  2s.  6d.  per  barrel  was 
imposed  upon  foreign  herrings  imported ; 
and  a  promise  was  made  of  "all  such 
other  advantages  as  experience  should 
discover  to  be  necessary."  Great  as  were 
these  encouragements,  no  progress  was 
made  in  the  fishery  for  sixteen  years,  at 
which  time  a  charter  was  granted  to  a 
new  fishing  company.  This  company, 
which  was  renewed  in  1690,  also  failed, 
and  was  dissolved  by  act  of  parliament 
early  in  the  reign  of  William  III.  Fur- 
ther efforts,  made  in  1720  and  1750,  were 
alike  unsuccessful.  Various  reasons  have 
been  assigned  for  these  repeated  failures. 
Andrew  Yarington,  in  the  second  part  of 
'England's  Improvement  by  Sea  and 
Land,'  sums  up  all  other  reasons  in  this 
one  fact — "  We  fish  intolerably  dear,  and 
the  Dutch  exceedingly  cheap." 

In  1749  a  committee  of  the  House  of 
Commons  was  appointed  to  inquire  con- 
cerning the  herring  and  white  fisheries 
and  as  the  result  of  its  labours  a  cor- 
poration was  formed,  with  a  capital  of 
500,000/.,  under  the  name  of  "  The  So- 
ciety of  the  Free  British  Fishery."  A 
bounty  of  36s.  per  ton  on  all  decked  ves- 
sels of  from  20  to  80  tons  employed  in 
fishing  was  granted  for  fourteen  years. 
This  bounty  was  increased  in  1(>57  to 
56s.  per  ton,  but  without  producing  an 
adequate  return  to  the  adventurers,  and 
in  1759,  by  the  33rd  Geo.  II.,  a  bounty 
of  80s.  per  ton  was  granted,  besidei 
2s.  Sd.  per  barrel  upon  all  fish  exported, 
and  interest  at  the  rate  of  3  per  cent,  was 
secured  to  the  subscribers,  payable  out  of 
the  Customs  revenue.  The  whole  num- 
ber of  vessels  entered  on  the  Custom 
House  books  for  the  fisheries  iu  couso 
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quence  of  this  act  was  only  eight.  In 
this  year  the  whole  buss  fishery  of  Scot- 
land, according  to  the  statement  of  Adam 
Smith  ('  Wealth  of  Nations,'  b.  iv.  c.  v.), 
brought  in  only  four  barrels  of  "  Sea 
Sticks"  (herrings  cured  at  sea),  each  of 
which,  in  bounties  alone,  cost  the  govern- 
ment 113/.  15s.,  and  each  barrel  of  mer- 
chantable herrings  cost  1.59/.  7s.  6c?.  The 
explanation  of  this  fact  is,  that  the  bounty 
being  given  to  the  vessels  and  not  to  the 
fish,  "  ships  were  equipped  to  catch  the 
bounty  and  not  the  herrings."  By  the 
25th  Geo.  III.  (1785-6)  the  tonnage 
bounty  was  reduced  to  20s.,  and  a  bounty 
of  4s.  per  barrel  was  given  on  the  fish, 
but  the  whole  payment  was  limited  to  30s. 
p>er  ton,  except  when  more  than  three 
barrels  per  ton  were  taken,  in  which  case 
Is.  per  barrel  was  given  on  the  excess. 
On  an  average  of  ten  years  54,394  barrels 
were  taken  annually,  at  a  cost  to  the  go- 
vernment of  about  7s.  6c?.  per  barrel. 

In  1786  "  The  British  Society  for  ex- 
tending the  Fisheries  and  improving  the 
Sea  Coasts  of  the  Kingdom"  was  incorpo- 
rated, and  a  joint-stock  was  subscribed 
*•  for  purchasing  land,  and  building 
thereon  free  towns,  villages,  and  fishing- 
stations  in  the  Highlands  and  Islands  of 
Scotland."  This  joint-stock  was  raised 
by  the  subscriptions  of  a  few  individuals, 
who  did  not  look  for  any  profitable  re- 
turn. The  members  of  the  society  were 
chiefly  proprietors  of  estates,  and  their 
object  was  the  improvement  of  their  pro- 
perty. 

Another  act  was  passed  in  1808  for  the 
regulation  of  the  fisheries.  The  bounty 
was  again  raised  to  60s.  per  ton  on 
decked  vessels  of  not  less  than  60  tons, 
burthen,  with  an  additional  bounty  of 
20s.  per  ton  for  the  first  thirty  vessels 
entered  in  the  first  year.  Premiums 
amounting  to  3000/.  were  also  granted 
for  boats  of  not  less  than  1 5  tons'  burthen. 
This  act  prescribed  regulations  for  fish- 
ing, curing,  inspecting,  and  branding  her- 
rings, and  a  board  of  seven  commissioners 
was  appointed  for  administering  the  law. 
This  act,  which  was  at  first  passed  for  a 
limited  time,  was  made  perpetual  in  1815 
(55  Geo.  III.,  c.  94).  The  tonnage- 
bounty  had  iu  the  mean  time  been  ex- 
tended to  fishing-vessels  of  not  less  than 


45  tons'  burthen.  During  the  year  1814 
only  five  vessels  had  been  fitted  out  for 
the  fishery  from  Yarmouth,  and  not  one 
for  the  deep-sea  fishery  from  any  other 
port  of  Great  Britain.  For  the  inspec- 
tion and  branding  of  herrings  the  whole 
coast  of  Great  Britain  was  divided  into 
districts.  In  each  of  these  officers  were 
appointed  to  oversee  the  operations  of  the 
fishermen,  and  to  prevent  frauds  in  re- 
gard to  the  bounty.  The  principal  regu- 
lations afiecting  the  curing  of  herrings 
were  borrowed  from  the  practice  of  the 
Dutch  fishermen.  In  1817  a  further 
boon  was  granted  to  the  fishermen  by 
allowing  them  the  use  of  salt  duty  free  ; 
a  peculiar  advantage,  which  ceased  in 
1823  by  the  repeal  of  the  duty  on  that 
article. 

The  impolicy  of  granting  these  boun- 
ties was  at  length  seen  and  acknow- 
ledged. In  1821  the  tonnage  bounty 
of  60s-  above  mentioned  was  repealed; 
the  boimty  of  4s.  per  barrel,  which  was 
paid  up  to  the  5th  of  April,  1826,  was 
thereafter  reduced  Is.  per  barrel  each 
succeeding  year  ;  so  that  in  April,  1830, 
the  bounty  ceased  altogether.  This  alter- 
ation of  the  system  was  not  productive  of 
any  serious  evil  to  the  herring  fishery. 
The  average  annual  number  of  barrels  of 
herrings  cured  and  exported  respectively 
in  the  five  years  that  preceded  the  alter- 
ation was  349,488  and  224,370.  In  the 
five  years  from  1826  to  1830,  while  tlie 
bounty  was  proceeding  to  its  annihilation, 
the  average  numbers  were  336,896  cured, 
and  208,944  exported;  and  in  the  five 
years  ending  the  5th  of  April,  1837,  the 
average  numbers  were  396,910  barrels 
cured,  and  222,848  exported.  In  1842 
the  quantities  (barrels)  of  white  herrings 
cured,  &c.,  in  Great  Britain  (so  far  as  tlie 
same  had  been  brought  under  the  cog- 
nizance of  the  commissioners  of  the  her- 
ring fishery  under  1  Wm.  IV.  c.  54),  were 
as  follows : — 


Gutted.    , 
Ungutted. 


Cured. 
489,583 
178,219 


Rxportea. 

283,583 

1206 


667,802         248,789 


The  principal  countries  to  which  her 
rings  were  exported  in  1842  were — 
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Barrels. 

Prussia 73,915 

Other  parts  of  Germany  28,335 

Italy 25,105 

France 19,659 

British  West  Indies    .       3,526 
Mauritius  ....       2,258 

In  1843  the  number  of  vessels  -which 
cleared  outwards  for  the  British  Herring 
Fishery  was  333,  of  7316  tons,  and  the 
crews  amounted  to  1 1 50  men.  The  netting 
which  they  possessed  was  481,906  square 
yards,  and  they  took  out  121,724  bushels 
of  salt  and  60,904  barrels.  The  total  num- 
ber of  barrels  of  cured  herrings  landed 
during  the  season  was  57,539,  of  which 
55,949  were  gutted  and  packed  within 
twenty-four  hours  after  being  caught. 
The  gross  total  of  white  herrings  cured 
by  fish-curers  on  shoiHj  in  the  ports  of 
Scotland  was  565,880  barrels,  out  of 
which  number  383,231  contained  herrings 
gutted  and  packed  within  twenty-four 
hours  after  they  were  caught.  There 
■were  besides,  it  is  computed,  herrings 
sold  in  a  fresh  and  cured  state  to  the 
value  of  1 14,538Z.  The  number  of  bar- 
rels of  white  herrings  which  were  entitled 
to  be  branded  with  the  official  brand  was 
162,713,  and  1 14,614  barrels  were  assorted 
and  cured  according  to  the  Dutch  mode, 
and  were  branded  accordingly. 

The  number  of  boats  and  of  fishermen, 
and  other  persons  employed  in  taking, 
gutting,  curing,  and  packing  cod  and  her- 
riugs  in  1832  and  1842  were  as  follows: — 

18.32.         1842. 

Boats 11,059  12,479 

Fishermen  .     .     .     .49,164  52,998 

"^Sr":  . }  '''*''  ««■'«» 

The  removal  of  the  bounty  has  been 
attended  with  an  improvement  in  the 
number  of  the  fishermen  generally,  and 
in  Scotland  the  fishermen  have  been  able, 
from  the  fair  profits  of  their  business,  to  re- 
place the  small  boats  they  formerly  used 
by  new  boats  of  larger  dimensions,  and  to 
provide  themselves  with  fishing  materials 
of  superior  value.  In  fact,  the  tonnage 
bounty  system  was  an  encouragement  to 
idleness  and  perjury. 

lu    1833   a  select   committee  of    the 


House  of  Commons  was  appointed  to  in- 
quire into  the  distress  which  was  at  that 
time  said  to  affect  the  several  fisheries  in 
the  British  Channel.  One  cause  of  this 
distress,  it  was  alleged,  was  the  inter- 
ference of  the  fishermen  of  France 
but  by  a  convention  with  France,  con- 
cluded in  1839,  limits  are  now  established 
for  the  fishermen  of  the  two  countries. 
Another  cause  of  the  unprosperous  state 
of  the  fishermen  was  stated  in  the  re- 
port of  the  committee  to  be  "  the  great 
and  increasing  scarcity  of  all  fish  which 
breed  in  the  Channel,  compared  with  what 
was  the  ordinary  supply  fifteen  to  twenty 
years  ago." 

We  do  not  at  present  hear  of  the  dis- 
tress amongst  the  fishermen  on  our  coasts. 
The  facilities  of  communication  with  po- 
pulous inland  districts  have  greatly  ex- 
tended the  market  for  fish,  and  in  parts 
of  the  country  in  which  fish  had  scarcely 
been  at  all  an  article  of  food.  In  London, 
where  the  facilities  for  obtaining  a  supply 
of  fish  are  nearly  perfect,  there  is  one 
dealer  in  fish  to  four  butchers,  and  fish 
is  hawked  about  the  streets  to  a  great  ex- 
tent ;  but  in  Warwickshire  the  proportion 
of  dealers  in  fish  to  butchers  is  as  1  to 
27,  and  in  Staffordshire  1  to  44.  In  the 
borough  of  Wolverhampton  there  was 
only  1  fish-dealer  in  1831,  but  there  were 
46  butchers.  It  is  evident  that  when  the 
large  masses  of  population  in  the  midland 
and  northern  manufacturing  districts  ac- 
quire a  habit  of  consuming  fish  as  an 
agreeable  variety  to  their  ordinary  supply 
of  food,  a  great  impetus  will  be  given  to 
the  fisheries  on  all  our  coasts.  The  rapid 
means  of  transport  afforded  by  railways 
enable  the  inhabitants  of  Birmingham  and 
London  to  consume  cod  and  other  fish 
caught  in  the  Atlantic  by  the  fishermen 
of  Galway  and  Donegal.  This  improve- 
ment in  the  means  of  communicating 
with  the  best  markets  is  a  great  boon. 
The  fishermen  who  supply  the  London 
market  instead  of  returning  to  Gravesend 
or  other  ports  of  the  Thames  and  Med- 
way,  for  instance,  put  their  cargoes 
already  packed  in  hampers  on  board  the 
steam-boats  which  pass  along  the  whole 
eastern  coast  as  far  north  as  Aberdeen  ; 
or  they  sometimes  make  for  Hull  or  some 
other  port  in  tho  *  Mghbourhood  of  the 
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6iSQing-groundj  and  there  land  their 
TOrgoes,  which  are  conveyed  to  London 
in  the  course  of  a  few  hours  or  to  other 
great  inland  markets  in  a  still  shorter 
time.  Fast  sailing  cutters  are  sometimes 
employed  to  take  provisions  to  the  boats 
on  the  fishing-ground,  which  bring  back 
the  fish  taken  by  each.  In  consequence 
of  these  arrangements  the  fishermen  are 
sometimes  kept  at  sea  for  several  months 
together. 

It  is  amusing  at  this  time  to  read  the 
various  projects  or  "  ways  to  consume  more 
fish,"  which  were  entertained  at  the  com- 
mencement of  the  last  century.  The  diffi- 
culty on  account  of  the  cost  of  conveyance, 
and  the  limited  distance  to  which  fresh 
fish  could  be  sent  from  the  coast,  induced 
some  persons  to  propose  that  fish  sent  to 
inland  towns  should  be  "  marinated, "  or 
pickled  according  to  a  peculiar  method. 
In  the  sixteenth  century,  and  before  those 
improvements  in  agriculture  were  made 
by  which  fresh  meat  may  be  obtained  all 
the  year  round,  there  were  great  fish 
fairs  in  difi'erent  parts  of  the  country,  at 
which  persons  bought  a  stock  of  salted 
fish  sufficient  to  last  during  the  winter 
and  the  subsequent  season  of  Lent. 
The  herring  fair  at  Yarmouth  was  regu- 
lated by  a  statute  in  the  fourteenth  cen- 
tury. In  1533  the  fairs  of  Stourbridge, 
St.  Ives,  and  Ely  were  '•  the  most  notable 
fairs  within  this  realm  for  provision  of 
fish"  (24  Hen.  VIII.  c.  4).  In  1537  the 
town  of  Lynn,  in  Norfolk,  obtained  letters 
patent  for  establishing  a  fish  fair  ;  but  in 
1541  the  right  of  holding  the  fair  was 
abolished  by  statute  (33  Hen.  VIII.  c. 
34),  because  the  inhabitants  attempted  to 
engross  the  business  of  other  fairs.  The 
supply  of  the  fairs  and  markets  with  cheap 
fish  was  considered  an  important  matter 
in  those  days.  In  1541  an  act  was  passed 
which  prohibited  the  English  fishermen 
from  buying  fish  of  foreigners  at  sea,  be- 
cause if  they  did  not  do  so  "  the  same  Pi- 
cards  and  Flemings  would  bring  the  same 
fish  over  themselves  and  sell  it  to  the 
king's  subjects  much  better  cheap,  and  for 
less  money"  (33  Hen.  VIII.  c.  2). 

One  branch  of  fishing  wholly  different 
in  its  object  from  all  other  branches  has 
been  described  by  the  committee  of  1833 
luder  the  title  of  the  Stoio-Boat  Fisher ij. 


This  fishery  prevails  principally  upon  the 
Kentish,  Norfolk,  and  Essex  coasts ;  and 
the  object  is  the  catching  of  sprats  as 
manure  for  the  land,  for  which  there  is  a 
constant  demand.  This  branch  of  fish- 
ing is  represented  by  the  committee  to 
have  much  increased,  and  to  give  employ- 
ment on  the  Kentish  coast  alone  to  from 
400  to  500  boats,  which  remain  upon  the 
fishing  grounds  frequently  for  a  week  to- 
gether and  until  each  has  obtained  a  full 
cargo. 

Vessels  and  boats  employed  in  fishing 
are  licensed  by  the  Commissioners  of  Cus- 
toms in  jjursuance  of  the  acts  for  the  pre- 
vention of  smuggling ;  and  they  are  re- 
quired to  be  painted  or  tarred  entirely 
black,  except  the  name  and  place  to  which 
such  vessel  or  boat  belongs.  A  parlia- 
mentary return  for  1844  gives  the  number 
of  vessels  above  and  under  fifty  tons  regis- 
tered at  each  port  in  the  United  Kingdom : 
the  greater  proportion  of  those  under 
fifty  tons  are  principally  employed  in  fish- 
ing. At  Faversham  there  were  218  vessels 
under  fifty  tons,  and  their  average  tonnage 
was  twenty-one  tons;  at  Yarmouth, 321 ; 
Southampton,  131 ;  Maldon,  105  ;  Roches- 
ter, 256;  Colchester,  203;  Dover,  91; 
Rye,  55  ;  Ramsgate,  SO  ;  Dartmouth,  256. 

The  licences  thus  granted  specify  the 
limits  beyond  which  fishing  vessels  must 
not  be  employed :  this  distance  is  usually 
four  leagues  from  the  English  coast,  and 
it  is  affirmed  that  our  fishermen  are  in- 
jured by  this  restriction,  because  some 
valuable  fishing  grounds  lie  beyond  the 
prescribed  limits  and  are  thus  abandoned 
to  foreigners. 

The  pilchard  fishery,  which  is  carried 
on  upon  parts  of  the  Devon  and  Cornish 
coasts,  is  of  some  importance.  The  num- 
ber of  boats  engaged  in  it  is  about  100(', 
which  give  employment  to  about  35(;0 
men  at  sea  and  about  5000  men  and 
women  on  shore.  As  soon  as  caught  the 
pilchards  are  salted  or  pickled  and  ex- 
ported to  foreign  markets,  chiefly  to 
the  Mediterranean:  the  average  export 
amounts  to  30,000  hogsheads  per  year. 
The  quantity  was  much  greater  formerly, 
when  a  bounty  of  8s.  (,d.  per  hogshead  was 
paid  upon  all  exported  ;  heavy  duties  are 
generally  imposed  in  the  countries  to 
which  the  exports  are  made. 
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Our  chief  salmon  fisheries  are  carried 
on  in  the  rivers  and  sestuaries  of  Scotland, 
but  the  annual  value  of  this  fishery  is  not 
exactly  known.  In  1835  the  produce  of 
the  salmon  fisheries  inSutherlandshire  was 
258,291  lbs.;  in  the  river  Foyle,  321,36(i 
lbs. ;  in  the  river  Beauly  the  number  of  fish 
taken  was  15,891,  and  the  number  taken 
in  the  south-east  and  north-east  was 
54.659,  and  the  average  weight  of  each 
was  estimated  at  10  lbs.  The  produce  of 
the  fishings  in  the  rivers  Tay.  Dee,  Don, 
Spey,  Findhorn,  Beauly,  l^orriedale, 
Langwell  and  Thurso,  and  of  the  coasts 
adjacent,  are  conveyed  in  steam-boats  and 
small  sailing-vessels  to  Aberdeen,  where 
they  are  packed  with  ice  in  boxes  and 
sent  to  the  London  market.  The  ship- 
ments thus  made  from  Aberdeen,  in  1835, 
was  11,549  boxes  (each  containing  from 
ten  to  twelve  fish  and  weighing  120  lbs.) 
and  5671  kits. 

The  rental  of  the  salmon  fisheries  on 
the  river  Tweed  averaged  about  12,000i, 
a-year  for  the  seven  years  preceding  1824. 
The  late  Duke  of  Gordon  received  a 
rental  of  about  8000/.  a-year  for  a  fishery 
on  the  Spey :  the  expenses  of  the  fishery 
are  supposed  to  have  amounted  to  about 
one-half  this  rum. 

London  is  the  great  market  to  which 
Scotch  salmon  are  sent.  The  quantity 
which  arrives  during  one  season  is  about 
2500  tons,  and  the  average  price  is  from 
lOd.  to  Is.  per  lb.  The  arrivals  average 
about  30  boxes  per  day  in  February  and 
March,  50  in  April,  from  80  to  100  in 
May,  from  200  to  300  at  the  beginning  of 
June,  and  500  towards  the  close  of  the 
month,  when  the  number  gradually  in- 
creases until  it  amounts,  at  the  end  of 
July  and  beginning  of  August,  to  1000 
boxes  and  upwards  per  day,  and  the  price 
is  occasionally  as  low  as  5</.  and  f)d.  per 
lb. ;  and  is  in  fact  lowest  at  the  time  when 
the  fish  is  in  the  primest  condition.  The 
plan  of  packing  salmon  in  ice  was  adopted 
about  1785,  and  the  idea  was  taken  from 
the  Chinese;  but  it  was  not  until  the 
Application  of  steam  to  navigation  that 
tlie  trade  reached  anything  like  its  pre- 
sent magnitude.  Even  when  ice  was 
Msed,  contrary  winds  would  protract  the 
voyage  and  the  fish  would  be  spoiled. 
The  London  trade,  instead  of  being  at 
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its  height  in  July  and  August,  was  over 
by  May,  or  whenever  the  weather  became 
warm.  The  great  towns  of  Yorkshire, 
Lancashire,  and  the  midland  manufactur- 
ing counties,  are  also  frequently  supplied 
with  immense  quantities  of  Scotch  and 
Irish  salmon,  but  they  are  not  constantly 
well  supplied. 

The  produce  of  salmon  fisheries  in  Ire- 
land is  also  considerable. 

Salmon  fishing  commences  on  the  1st  of 
February,  and  terminates  on  the  14th  of 
September.  The  intervening  period  is 
called  '  close-time, '  and  the  acts  for 
regulating  salmon  fisheries  impose  penal- 
ties on  those  who  take  fish  during  this 
season. 

Mackerel  visit  every  part  of  our  coasts 
in  the  spring  and  early  part  of  the  sum- 
mer, and  are  taken  in  great  abundance. 
For  the  encouragement  of  the  mackerel 
and  other  similar  fisheries,  the  carriages 
in  which  the  fresh  fish  are  conveyed  to 
London  are  exempted  from  the  post-horse 
duty.  As  mackerel  will  not  keep,  it  may 
be  hawked  about  on  Sunday  for  sale,  a 
privilege  which  no  other  fish  enjoys. 

The  cod  fishery  at  Newfoundland  was 
carried  on  as  early  as  1 500  by  the  Portu- 
guese. Biscayaus,  and  French,  but  it  was 
not  until  1585  that  the  English  ventured 
to  interfere  with  them.  In  that  year  Sir 
Francis  Drake  being  sent  to  the  island 
with  a  squadron,  seized  the  foreign  ships 
which  he  found  engaged  in  the  fishery, 
and  sent  them  to  England,  where  they 
were  declared  lawful  prizes.  In  1614 
and  1615  the  English  had  200  and  250 
vessels  engaged  in  the  Newfoundland  cod 
fishery.  Towards  the  end  of  the  seven- 
teenth century  it  was  carried  on  on  a  still 
larger  scale  by  the  French ;  and  it  is 
stated  by  the  author  of  '  Considerations 
on  the  Trade  to  Newfoundland,*  inserted 
in  the  second  volume  of  Churchill's  *  Col- 
lection of  Voyages,'  that  the  French  '  have 
quite  beaten  the  English  out  of  this  trade, 
as  may  be  instanced  in  many  of  the  out- 
ports  of  our  nation,  and  particularly 
Banistaple  and  Biddeford,  which  for- 
merly employed  in  this  trade  above  fifty 
ships,  and  now  do  not  fit  out  above  six  or 
eight  small  ships.' 

I^y  the  treaty  of  Utrecht,  which  ac- 
knowledged the  sovereignty  of  the  whole 
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island  of  Newfoundland  to  be  in  the  Crown 
of  England,  the  privilege  of  fishing  on 
part  of  the  coast  was  reserved  to  France, 
notwithstanding  which  the  English  fish- 
ery there  increased  to  a  great  extent.  In 
17C3  there  were  taken  and  cured  by  the 
English  at  the  fisheries  of  Newfoundland 
380,274  quintals  or  hundred- weights  of 
cod-fish,  and  694  tierces  of  salmon,  be- 
besides  1598  tons  of  fish-oil.  In  that 
year  there  were  106  vessels  employed  in 
carrying  on  the  fishery,  123  ships  for  con- 
veying the  fish  when  cured  to  England, 
and  142  ships  for  its  conveyance  to 
British  colonies.  The  principal  fisheries 
of  Newfoundland  are  prosecuted  on  the 
banks  which  nearly  surround  that  island  : 
the  object  of  these  fisheries  is  solely  cod- 
fish. Salmon,  mackerel,  herrings,  and 
some  other  kinds  of  fish  and  seal  are 
taken  off  the  coasts  of  the  island. 

The  cod-fish  cured  and  exported  to 
England  and  to  foreign  countries  in  1785 
amounted  to  591,276  quintals;  in  1832 
to  619,177  quintals:  in  1833  to  883,536 
quintals ;  in  1837  to  835,559  quintals, 
which  were  valued  at  520,240/.  The 
products  of  the  Newfoundland  fisheries 
exported  in  1832  was  583,687/. ;  in  1833, 
699,174/.;  and  in  1837,  843,903/.,  as 
under: 


Value. 
£ 
520,240 
1086 


2078 


3834 


1416 

85.52 

627 

34,044 


Cod,  dry— quintals        835,559 
„    wet — barrels      .  648 

Herrings — boxes  and 

barrels 
Salmon — boxes    and 

barrels 
Other  sorts  of  fish 
Seal-skins— No.  353,648 

Oil,  train  and  sperma- 
ceti—gallons 2,084,375  277,938 
The  value  of  the  exports  of  fish  in  1832 
amounted  to  458,662/.;  in  1837  to 
.531,921/. ;  and  in  1842  to  528,540/.,  and 
with  oils  and  seal-skins  to  839,260/. 

These  fisheries  may  be  said  to  be  the 
sole  pursuit  of  the  settlers  in  Newfound- 
land, and  of  the  traders  who  frequent  the 
island.  Nearly  every  family  has  a  small 
piece  of  land  under  garden  cultivation, 
but  agriculture  is  not  pursued  as  a  sub- 
stantive occupation. 

In  1818  a  convention  was  concluded 


between  the  United  States  government 
and  that  of  Great  Britain  for  regu- 
lating the  fisheries  on  the  coasts  of 
the  British  American  provinces.  By 
the  first  and  second  articles  the 
habitants  of  the  United  States  were 
have  for  ever,  in  common  with  the  sub-" 
jects  of  Great  Britain,  liberty  to  take,  drj-, 
and  cure  fish  in  and  on  certain  portions 
of  the  coast  therein  defined,  and  by  the 
third  article  the  Americans  gave  up  all 
claim  to  take  fish  within  three  miles  of  any 
coasts,  bays,  creeks,  or  harbours,  within 
the  British  dominions  in  America  not  in- 
cluded in  the  limits  defined.  Some  dis- 
pute has  arisen  between  the  two  govern- 
ments respecting  infractions  of  the  Con- 
vention. The  Americans  conceived  that 
they  were  allowed  to  enter  bays  and  fish 
if  they  kept  three  miles  from  the  shore ; 
but  by  the  British  interpretation  the  pre- 
scribed limit  of  three  miles  is  to  be  mea- 
sured from  the  headlands  of  bays,  and  that 
consequently  the  Americans  were  exclud- 
ed from  the  interior  of  bays  and  inden- 
tations of  the  coast.  In  1843  the  United 
States  government  acquiesced  in  this  view 
of  the  case. 

In  the  other  British  North  American 
colonies  fisheries  are  established,  and  the 
produce  enters  more  or  less  into  their 
foreign  commerce.  The  fisheries  on  Lake 
Huron  have  lately  been  prosecuted,  and 
promise  to  become  of  considerable  im- 
portance. The  kinds  of  fish  exported 
are  chiefly  cod,  herrings,  salmon,  and 
mackerel.  The  actual  value  of  these, ex- 
ports from  each  colony,  in  the  years  1832 
and  1837,  was  as  follows: — 

1832.  1837. 

Eastern  (Lower) 

Canada         .         £6,475  £6,149 

New  Brunswick        31,885  30,550 

Nova  Scotia      .       155,189  181,961 

Prince  Edward's 

Island  .  65  5,341 

Cape  Breton     .         10,383  11,738 


Total  .  £203,997  £235,739 
The  bay  Des  Chaleurs  in  the  St 
Lawrence  is  considered  the  best  fishing 
station  on  the  continent  of  America.  It 
is  said  that  there  are  from  3000  to  5000 
United  States  schooners  fishing  eveiy 
summer  in  this  bay.     They  cure  cod  to 
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the  extent  of  1,800,000  quintals,  while 
the  l^ritish  colonists  up  to  a  recent  period 
did  not  in  this  fishery  cure  more  than 
300,000  quintals.  In  1844  an  act  was 
passed  in  the  Imperial  Parliament  for 
incorporating  a  company  under  the  title  of 
the  Gaspe  Fishing  and  Mining  Company. 
The  whale  fishery  was  carried  on  suc- 
cessfully during  the  twelfth,  thirteenth, 
and  fourteenth  centuries  by  the  Biscayans. 
The  whales  taken  by  them  in  the  bay  of 
Biscay  appear  to  have  been  of  a  smaller 
species  than  those  since  found  in  more 
northern  latitudes.  The  Biscayan  fishery 
has  long  ceased,  owing  probably  to  the 
great  destruction  of  the  animals.  It  is  to 
the  voyagers  who,  near  the  end  of  the 
sixteenth  century,  attempted  to  find  a  pas- 
sage through  the  northern  ocean  to  India, 
that  we  owe  the  discovery  which  led  to 
the  establishment  of  the  fishery  in  the  seas 
of  Greenland  and  Spitzbergeu.  The 
English  and  the  Dutch  were  the  first  to 
embark  in  this  adventure ;  but  the  French, 
Danes,  Hamburgers,  and  others  were  not 
Blow  to  follow  their  example.  At  first 
the  whales  were  so  numerous  that  the 
fishing  was  comparatively  easy,  and  was 
so  successfully  pursued,  that  in  addition 
to  the  ships  actually  engaged  in  the  fish- 
ery, many  other  vessels  were  sent  in 
ballast  to  the  shores  of  Spitzbergen,  and 
the  whole  returned  home  with  full  car- 
goes of  oil  and  whalebone.  It  was  then 
the  practice  to  boil  the  blubber  on  the 
spot,  and  bring  home  the  oil  in  casks. 
In  the  progress  of  the  fishery  the  whales 
became  less  numerous,  and,  when  found, 
more  difficult  to  take.  It  therefore  be- 
came necessary  to  pursue  them  farther  to 
the  open  sea,  and  at  length  it  was  found 
more  economical  to  bring  the  blubber 
home  in  order  to  its  being  boiled,  and  the 
settlements  before  used  for  that  purpose 
were  abandoned.  The  whale  fishery  was 
for  a  long  period  sustained  by  bounties. 
In  1732  the  bounty  was  2(Js.  a-ton  on 
every  ship  of  more  than  200  tons ;  in  1 740 
it  was  increased  to  40.s.  ;  in  1777  it  was 
reduced  to  30s.,  and  in  five  years  the  num- 
ber of  vessels  employed  fell  from  lO.'i  to 
39 ;  and  in  1781  the  former  rate  of  bounty 
(40.V.)  was  restored.  In  1787  the  boUnty 
was  again  reduced  to  30«. ;  in  1 792,  to  2.')«. ; 
in  1795.  to  20s. ;  and  in  1824  it  ceased. 


That  part  of  the  Arctic  Sea  which  lies 
between  Spitzbergen  and  Greenland,  and 
which  was  formerly  frequented  by  the 
whale-ships,  is  now  almost  wholly  aban- 
doned because  of  the  scarcity  of  the  fish, 
and  the  northern  whale-fishery  is  now 
chiefly  pursued  in  Davis's  Straits.  The 
change  here  noticed  has  occurred  within 
the  last  thirty  years.  In  1816  and  1820, 
above  100  ships  were  engaged  in  the 
Greenland  fishery,  and  in  1833  and  1834 
only  3  and  7  ;  but  the  number  employed 
in  the  Straits  fishery  had  increased  from 
4.5  in  1816  to  91  in  1830.  In  the  twenty 
years  from  1815  to  1834  inclusive,  the 
average  annual  results  of  the  Greenland 
and  Davis's  Straits  fishery  were  as  fol- 
lows : — 

Number  of  ships  returned  to 

Great  Britain  .  .  115| 
Tonnage  of  ditto  .  ,  37,013| 
Number  of  ships  lost  .  5 

Tuns  of  train  oil       .  .   11,313 

Tons  of  wijalebone  .         .        59l| 
Number  of  whales  taken    .     1,024 
Tuns  of  oil  yielded  by  each 

whale  .  .         .  11^ 

Tuns  of  oil  procured  by  each 

ship  .         .         .        101^ 

The  average  prices  during  these  twenty 
years  were — of  oil,  28/.  1,5s.  per  tun,  and 
of  whalebone,  163Z.  per  ton;  it  follows 
therefore  that  the  annual  average  pro- 
duce of  the  fishery  amounted  to  421,704/. 
In  1842  the  number  of  British  ships 
engaged  in  the  northern  whale-fishery 
was  only  18  (14  to  Greenland,  and  4  to 
Davis's  Straits) ;  the  number  of  whales 
taken  was  54,  which  yielded  668  tuns  of 
oil.  In  1840  the  quantity  of  oil  was 
only  412  tuns.  Hull,  which  was  once 
the  great  port  for  the  northern  whale- 
fishery,  has  in  two  years  recently  only 
sent  out  two  vessels,  instead  of  60  or  70, 
and  none  have  gone  out  from  London. 
(Jne-half  of  the  ships  are  now  sent  out 
from  Peterhead. 

Previous  to  the  revolt  of  the  North 
American  provinces  this  fishery,  as  well 
as  that  in  the  Southern  Ocean,  was  prose- 
cuted with  great  spirit  by  the  colonists  of 
Massachussetts.  Just  before  the  begin- 
ning of  the  war  they  employed  annually 
183  ships  of  13,820  tons  in  the  northern^ 
and    121   ships  of    14,026    tons   in   the 
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southern  whale-fisheries.  The  fisheries 
are  still  prosecuted  by  the  people  of  New 
England  with  great  suceess. 

It  was  not  until  after  the  breaking  out 
of  war  between  England  and  the  Ameri- 
can provinces  had,  for  a  time  at  least,  in- 
terrupted this  spirit  tf  enterprise,  that 
England  embarked  in  the  southern 
fishery.  In  1791  the  number  of  English 
vessels  so  employed  was  75  ;  1819  to  1823 
above  100 ;  and  from  1830  to  1833  the 
number  varied  from  104  to  110.  Since 
this  period  the  number  of  ships  employed 
has  gra  lually  fallen  off;  but  the  price  of 
oil  has  long  been  rising,  and  is  now  double 
what  it  was  twenty  years  ago.  This, 
however,  will  probably  not  have  much 
effect  in  increasing  the  number  of  vessels 
fitted  out  in  this  country  for  the  southern 
wliale-fishery,  but  it  may  give  an  im- 
petus to  the  Australian  fishery.  By  the 
Tariff  of  1842  (5  &  6  Vict,  c,  47)  the 
fiuty  on  train  blubber  and  sperm  oil,  the 
produce  of  foreign  fishing,  was  reduced 
from  a  uniform  rate  of  26l.  12s.  per  ton 
to  G/.  on  train  oil,  and  1 5/.  on  sperm  oil ; 
D'it  the  alteration  of  duty  did  not  take 
'  fleet  until  July  of  the  following  year. 
In  the  period  between  1832  and  1842  the 
highest  value  of  the  products  of  the 
southern  whale-fisherv  imported  into  this 
country  was  721,OOo/.  in  1838. 

It  requires  a  considerable  sum  of  money 
to  fit  out  a  ship  in  England  for  the 
southern  whale  fishery.  A  new  vessel  of 
the  size  usually  employed — 350  tons — 
costs,  when  ready  for  sea  and  fully  pro- 
visioned, from  12,U00Z.  to  15,000/.;  and 
the  adventurer  must  wait  three  years  for 
the  return  of  his  capital. 

In  the  three  years  1830-31-32,  and  in 
three  years  1841-42-43,  the  number  of 
British  ships  and  their  tonnage,  and 
British  seamen  of  all  ranks  employed  in 
the  South  Sea,  Greenland,  and  Davis's 
Strait  Fisheries,  were  as  follows : — 
South  Sea  Fishery. 

Ships.    Tons.    Men. 

1830  32    9,G82    924 

1831  24    8,335    735 

1832  35   12,066   1091 


Greenland  and  Davis's  Straits. 


1830 
1831 
1832 

1841 
1842 
1843 


Ships. 
91 
86 
81 

19 
18 
25 


Tons, 
30,484 
28,137 
26,147 

5,742 
5,118 
6,971 


Men. 
4120 
4093 
3706 

897 

830 

1146 


I 


1841 

13 

4,836 

404 

1842 

6 

1,835 

16y 

1843 

9 

3,096 

262 

In  1840  the  value  exported  from  New 
South  Wales  of  the  produce  of  the  whale 
fishery  was  224,144/.,  but  the  exports  were 
considerably  less  in  the  two  following 
years.  In  1840  the  quantity  of  sperm  oil 
exported  was  1854  tuns,  black  whale  oil 
4297  tuns,  whalebone  250  tuns. 

The  whale  fishery  of  the  United  States 
of  North  America  is  now  greater  than 
that  of  all  other  nations.  Even  on  the 
coasts  of  our  own  colonies  in  Australia 
and  New  Zealand,  the  American  whalers 
outnumber  those  of  the  English.  What 
Burke  said  of  the  fisheries  of  the  colonists 
of  Massachusetts,  in  1774,  is  applicable 
at  the  present  day  to  their  descendants 
employed  in  the  southern  whale-fishery : 
"Neither  the  perseverance  of  Holland, 
nor  the  activity  of  France,  nor  the  dex- 
terous and  firm  sagacity  of  English  enter- 
prise, ever  carried  this  most  perilous 
mode  of  hardy  industry  to  the  extent  to 
which  it  has  been  pursued  by  this  recent 
people."  In  1843  the  imports  from  the 
whole  fishery  into  the  United  States,  was 
165,744  barrels  of  sperm,  and  205,861  of 
whale  oil,  and  1,908,047  lbs.  of  bone. 
These  imports  gave  employment  to  193 
ships  and  barques,  28  brigs,  and  13 
schooners  (234  vessels);  and  their  tonnage 
was  165,744  tons.  The  voyage  of  each 
vessel  engaged  in  the  sperm  fishery  ave- 
rages three  and  a  half  years,  and  the 
whale  fishery  gave  employment  to  650 
ships,  barques,  brigs,  and  schooners, 
which  are  manned  by  17,500  seamen; 
and  their  aggregate  tonnage  amounts  to 
200,000  tons.  The  cost  of  these  650 
vessels  at  the  time  of  their  sailing  is 
estimated  at  twenty  million  dollars,  and 
their  annual  consumption  of  stores,  &c. 
is  3,845,000  dollars.  The  value  of  the 
annual  imports  of  oil  and  whalebone  in  a 
raw  state  is  estimated  at  seven  million 
dollars.  (American  Aim.,  Boston,  1845.) 
The  Chinese  belonging  to  Hainan  and 
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the  neighbouring  islands  pursue  the 
whale-fishery  with  considerable  success 
near  their  own  coasts.  There  is  an  ac- 
count of  this  fishery  in  Simmonds'  '  Colo- 
nial Magazine,'  vol.  ii.  p.  237. 

FLAG,  the  ensign  or  colours  of  a  ship ; 
from  the  Anglo-Saxon  Jleogon,  to  tly  or 
float  in  the  wind.  Flags  borne  on  the 
masts  of  vessels  designate  the  country  to 
■which  they  respectively  belong  ;  and  they 
are  likewise  made  to  denote  the  quality 
of  the  officer  by  whom  the  ship  is  com- 
manded. 

The  supreme  flag  of  Great  Britain  is 
the  royal  standard,  which  is  only  to  be 
hoisted  when  the  king  or  one  of  the  royal 
family  is  on  board  the  vessel :  the  second 
is  that  of  the  anchor  on  a  red  field,  which 
characterizes  the  lord  high  admiral,  or 
lords  commissioners  of  the  Admiralty: 
and  the  third  is  the  union  flag,  in  which 
the  crosses  of  St.  George,  St.  Andrew,  and 
St.  Patrick  are  blended.  I'his  flag  is  ap- 
propriated to  the  admiral  of  the  fleet. 

In  the  British  navy  a  fleet  is  divided 
into  three  squadrons — the  centre,  the  van, 
and  the  rear;  the  centre  being  distin- 
guished by  red  colours,  the  van  by  white, 
and  the  rear  by  blue,  and  respectively 
commanded  by  an  admiral,  a  vice-admiral, 
and  a  rear-admiral.  When  the  fleet  is  very 
large,  there  are  three  divisions  in  each 
squadron:  and  each  squadron  has  then 
its  admiral,  vice-admiral,  and  rear-ad- 
miral, who  respectively  hold  the  com- 
mand of  its  centre,  van,  and  rear  divi- 
sions.    [Admiral,  p.  27.] 

The  three  flags  are  plain  red,  white 
bearing  the  red  cross  of  St.  George,  and 
plain  blue ;  and  the  ensign  worn  by  the 
ship  that  carries  a  flag,  as  well  as  by 
every  ship  belonging  to  the  same  squad- 
ron, is  always  of  the  same  colour  as  that 
of  the  flag-officer  commanding  it. 

By  4  Will.  IV.  c.  13,  §  11,  it  is  enacted 
that  if  any  person  shall  hoist,  carry,  or 
wear  on  board  any  vessel,  whether  mer- 
chant or  otherwise,  belonging  to  any  of 
His  Majesty's  subjects,  without  particular 
warrant  for  so  doing.  His  Majesty's  Jack, 
commonly  called  the  Union  Jack,  or  any 
pendant,  or  any  such  colours  as  are  usu- 
ally worn  b^  His  Majesty's  ships,  or  any 
flag,  jack,  pendant,  or  colour  resembling 
tliose  of  His  Majesty,  or  any  ensign  or 


colour  whatever  other  than  those  pre- 
scribed by  proclamation,  the  persons  so 
offending  are  to  forfeit  a  sum  not  exceea- 
ing  500/. ;  and  every  such  flag,  colour,  &c. 
shall  be  forfeited. 

FLOTSAM,  or  FLOATSAM,  is  such 
portion  of  the  wreck  of  a  ship  and  the 
cargo  as  continues  floating  on  the  surface 
of  the  water.  Jetsam  is  where  goods  are 
cast  into  the  sea,  and  there  sink  and  re- 
main under  water  ;  and  Ligan  is  where 
they  are  sunk  in  the  sea,  but  are  tied  to  a 
cork  or  buoy,  in  order  that  they  may  be 
found  again. 

These  barbarous  and  uncouth  appella- 
tions are  used  to  distinguish  goods  in 
these  circumstances  from  legal  wreck,  in 
order  to  constitute  which  they  must  come 
to  land. 

Flotsam,  jetsam,  and  ligan  belong  to 
the  king,  or  his  grantee,  if  no  owner  ap- 
pears to  claim  within  a  year  after  they 
are  taken  possession  of  by  the  persons 
otherwise  entitled.  They  are  accounted 
so  far  distinct  from  legal  wreck,  that  by 
the  king's  grant  of  wreck,  flotsam,  jetsam, 
and  ligan  will  not  pass. 

Wreck  is  frequently  granted  by  the 
king  to  lords  of  manors  as  a  royal  fran- 
chise ;  but  if  the  king's  goods  are  wi-ecked, 
he  can  claim  them  at  any  time,  even  after 
a  year  and  a  day.  The  same  distinction, 
it  is  presumed,  would  prevail  with  respect 
to  flotsam,  jetsam,  and  ligan. 

FOOTPATH.     [Ways.] 

FOREMAN.    [Jury.] 

FORESTALLING,  ENGROSSING, 
&c.  Enyrossing\&i\iQo^enQ.e  of  purchasing 
large  quantities  of  any  commodity,  in 
order  to  sell  it  again  at  a  higher  price. 
There  are  numerous  statutes  against  this 
oft'ence,  and  it  was  also  an  ofllnce  at  com- 
mon law.  The  English  were  not  singu- 
lar in  this  absurd  species  of  legislation. 
They  had  the  authority  of  the  Athenians 
[Corn  Tradk,  Anciknt,  p.  ^J^)7],  who 
were  as  ignorant  of  the  true  principles  of 
public  economy  as  the  most  ignorant 
nation  of  modern  times. 

Forestalling,  also  an  offenct;  at  common 
law,  is  described  in  a  statute  of  ICdward 
VI.  to  be  the  buying  or  contracting  for 
any  merchandise  or  victual  coming  the 
way  to  market ;  or  dissuading  persons 
from  bringing  their  goods  or  provisiuus 
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there,  or  persuading  them  to  enhance  the 
price  when  there.  There  is  something 
like  authority  for  this  in  the  Roman  law. 
The  Lex  Julia  de  Annoua  imposed 
penalties  on  those  who  combined  to  raise 
prices. 

"  Eegrating"  says  Blackstone,  "  was  de- 
scribed in  the  same  statute  to  be  the  buying 
of  corn  or  other  dead  victual  in  any 
market  and  selling  it  again  in  the  same 
market  or  within  four  miles  of  the  place. 
For  this  also  enhances  the  price  of  provi- 
sions, as  every  successive  seller  must 
have  a  successive  profit."  As  to  engross- 
ing, Blackstone  remarks :  "  this  must  of 
course  be  injurious  to  the  public,  by  put- 
ting it  in  the  power  of  one  or  two  rich 
men  to  raise  the  price  of  provisions  at 
their  own  discretion." 

An  exact  definition  of  Badgering  is 
not  at  hand ;  but  the  nature  of  this  oftence 
may  be  collected  from  the  offences  which 
it  keeps  company  with. 

Notwithstanding  the  reasons  given  by 
Blackstone,  all  these  offences  have  been 
abolished  by  7  &  8  Vict.  c.  24,  entitled 
•  An  Act  for  abolishing  the  offences  of 
forestalling,  regrating,  and  engrossing, 
and  for  repealing  certain  statutes  passed 
in  restraint  of  trade.' 

The  preamble  of  the  act  is  as  follows : 
— "  Whereas  divers  statutes  have  been 
from  time  to  time  made  in  the  parliaments 
of  England,  Scotland,  Great  Britain,  and 
Ireland,  respectively  prohibiting  certain 
dealings  in  wares,  victuals,  merchandise, 
and  various  commodities,  by  the  names  of 
badgering,  forestalling,  regrating,  and  en- 
grossing, and  subjecting  to  divers  punish- 
ments, penalties,  and  forfeitures  persons 
so  dealing :  and  whereas  it  is  expedient 
that  such  statutes,  as  well  as  certain  other 
statutes  made  in  hinderance  and  in  re- 
straint of  trade,  be  repealed  :  and  whereas 
an  act  of  the  parliament  of  Great  Britain 
was  passed  in  the  twelfth  year  of  the 
reign  of  King  George  III.,  intituled  '  An 
Act  for  repealing  several  Laws  therein 
mentioned  against  Badgers,  Engrossers, 
Forestallers,  and  Regraters,  and  for  in- 
lemnifying  Persons  against  Prosecutions 
for  Offences  committed  against  the  said 
Acts,'  whereby,  after  reciting  that  it  had 
oeen  found  by  experience  that  the  re- 
straint laid  by  severaJ  statutes  upon  the 


dealing  in  corn,  meal,  flour,  cattle,  and 
sundry  other  sorts  of  victuals,  by  prevent- 
ing a  free  trade  in  the  said  commodities, 
have  a  tendency  to  discourage  the  growth 
and  to  enhance  the  price  of  the  same, 
which  statutes,  if  put  in  execution,  would 
bring  great  distress  upon  the  inhabitants 
of  many  parts  of  this  kingdom,  and  in 
particular  upon  those  of  the  cities  of  Lon- 
don and  Westminster,  sundry  acts  therein 
mentioned,  and  all  the  acts  made  for  the 
better  enforcement  of  the  same,  were 
repealed,  as  being  detrimental  to  the 
supply  of  the  labouring  and  manufactur- 
ing poor  of  this  kingdom  :  and  whereas, 
notwithstanding  the  making  of  the  first- 
recited  act,  persons  are  still  liable  to  be 
prosecuted  for  badgering,  engrossing,  fore- 
stalling, and  regrating,  as  being  offences 
at  common  law,  and  also  forbidden  by 
divers  statutes  made  before  the  earliest 
of  the  statutes  thereby  repealed .  for 
remedy  thereof,  and  for  the  extension  of 
the  same  remedy  to  Scotland  and  to  Ire- 
land, be  it  enacted,"  &c. 

The  second  section  repeals  the  several 
acts  and  parts  of  acts  made  in  the  parlia- 
ments of  England  and  Scotland,  Great  Bri- 
tain and  Ireland,  thereafter  mentioned,  but 
not  so  as  to  save  any  act  repealed  by  any 
of  the  acts  hereby  repealed. 

The  English  statutes  which  are  repealed 
extend  from  the  51  Henry  III.  to  the 
5  &  6  Edward  VI.  c.  15. 

The  third  section  enacts,  "That  the 
several  acts  and  parts  of  acts  which  were 
repealed,  as  to  Great  Britain,  by  the  first- 
recited  act  of  the  twelfth  year  of  the 
reign  of  King  George  III.  shall  be  taken, 
after  the  passing  of  this  act,  to  be  re- 
pealed as  to  the  United  Kingdom  of  Great 
Britain  au-d  Ireland." 

The  fourth  section  provides,  "  That 
nothing  in  this  act  contained  shall  be  con- 
strued to  apply  to  the  offence  of  know- 
ingly and  fraudulently  spreading  or  con- 
spiring to  spread  any  false  rumour,  with 
intent  to  enhance  or  decry  the  price  of 
any  goods  or  merchandise,  or  to  the  offence 
of  preventing  or  endeavouring  to  prevent 
by  force  or  tlireats  any  goods,  wares,  or 
merchandise  being  brought  to  any  fair  or 
market,  but  that  every  such  ofl'euce  may 
be  inquired  of,  tried,  and  punished  as  if 
this  act  had  not  been  made." 
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Though  tlie  law  against  engrossing, 
forestalling,  and  regrating  was,  we  be- 
lieve, seldom  enforced,  the  repeal  of  this 
mass  of  absurd  legislation,  and  of  the 
common  law  applicable  to  these  so-called 
offences,  is  a  proper  measure,  particularly 
as  the  ground  of  the  repeal  is  that  the  sta- 
tutes were  "  passed  in  restraint  of  trade." 
Trade  therefore,  it  is  admitted,  should  not 
be  restrained  by  statutes ;  a  principle 
which,  if  fully  carried  out,  would  add 
greatly  to  the  prosperity  of  this  country. 

FOREST  LAWS.  On  the  establish- 
ment of  the  Norman  kings  in  England,  it 
has  generally  been  supposed  that  the 
property  of  all  the  animals  of  chase 
throughout  the  kingdom  was  held  to  be 
vested  in  the  crown,  and  no  person  with- 
out the  express  licence  of  the  crown  was 
allowed  to  hunt  even  upon  his  own  es- 
tate. But  this  is  rather  a  conjecture  de- 
duced from  the  supposed  principles  of 
feudalism,  than  a  well-established  fact. 
There  are  no  laws  respecting  the  forests 
among  the  laws  attributed  to  the  Con- 
queror ;  and  perhaps  all  that  we  can  af- 
firm is,  that  after  the  Norman  conquest 
the  royal  forests  were  guarded  with 
much  greater  strictness  than  before  ;  that 
their  number  was  extended  and  possibly 
in  some  cases  their  bounds  enlarged ; 
that  trespassers  upon  them  were  punished 
with  much  greater  severity ;  and,  finally, 
that  there  was  established  a  new  system 
of  laws  and  of  courts  for  their  adminis- 
tration, by  and  according  to  which  not 
only  all  offences  touching  the  royal  forests 
were  tried,  but  also  all  persons  living 
upon  these  properties  were  generally  go- 
verned. This  is  the  system  or  code  that 
is  properly  called  the  forest  laws.  Yet 
even  of  this  in  its  original  integrity  we 
have  no  complete  or  authoritative  record ; 
all  our  knowledge  of  it  is  derived  from 
some  incidental  notices  of  the  chroniclers ; 
the  vague  though  energetic  language  of 
complaint  and  condemnation  in  which  it 
is  repeatedly  spoken  of;  the  various  legis- 
lative enactments  for  its  reform  which 
have  been  preserved ;  and  the  remnants 
of  it  which  survived  to  a  comparatively 
recent  period. 

The  Conqueror  is  said  to  have  pos- 
sessed in  different  parts  of  England  G8 
forests,  13  chases,  and  781  parks.     Le- 


gally, forests  and  chases  differ  from 
parks  in  not  being  inclosed  by  walls  or 
palings,  but  only  encompassed  by  metes 
and  bounds ;  and  a  chase  differs  from  a 
forest,  both  in  being  of  much  smaller  ex- 
tent (so  that  there  are  some  chases  within 
forests)  and  in  being  capable  of  being 
held  by  a  subject,  whereas  a  forest  can 
only  be  in  the  hands  of  the  crown.  But 
the  material  distinction  is,  or  rather  was, 
that  forests  alone  were  subject  to  the 
forest  laws  so  long  as  they  subsisted. 
Every  forest  however  was  also  a  chase. 
A  forest  is  defined  by  Manwood,  the 
great  authority  on  the  forest  laws,  as 
being  "  a  certain  territory  or  circuit  of 
woody  grounds  and  pastures,  known  in 
its  bounds,  and  privileged,  for  the  peace- 
able being  and  abiding  of  wild  beasts, 
and  fowls  of  forest,  chase,  and  warren,  to 
be  under  the  king's  protection  for  his 
princely  delight ;  replenished  with  beasts 
of  venery  or  chase,  and  great  coverts  of 
vert  for  succour  of  the  said  beasts ;  for 
preservation  whereof  there  are  particular 
laws,  privileges,  and  officers  belonging 
thereunto."  The  beasts  of  park  or  chase, 
according  to  Coke,  are  properly  the  buck, 
the  doe,  the  fox,  the  marten,  and  the  roe ; 
but  the  term  in  a  wider  sense  compre- 
hends all  the  beasts  of  the  forest.  Beasts 
of  warren  are  such  as  hares,  conies,  and 
roes ;  fowls  of  warren,  such  as  the  par- 
tridge, quail,  rail,  pheasant,  woodcock, 
mallard,  heron,  &c.  He  afterwards  how- 
ever quotes  a  decision  of  the  justices  and 
the  king's  council  that  roes  are  not  beasts 
of  the  forest,  because  they  put  to  flight 
other  wild  beasts  (eo  quod  fugant  alias 
feras),  which  seems  an  odd  reason ; 
perhaps  the  word  should  be  "  fugimit " 
(because  they  fly  from  other  wild  beasts). 
And  he  adds,  "  beasts  of  forests  be  pro- 
perly hart,  hind,  buck,  hare,  boar,  and 
wolf;  but  legally  all  wild  beasts  of 
venery."     (Co.-Litt.  sec.  387.) 

For  the  antiquity  of  the  royal  forests 
in  England,  "the  best  and  surest  argu- 
ment," says  Coke,  elsewhere  (4  lust. 
319),  "is,  that  the  forests  in  Kn^hii  d, 
being  sixty-nine  in  number,  except  tiie 
New  Forest,  in  Hampshire,  erected  by 
William  the  Conqueror,  and  Hampton 
Court  Forest,  by  Henry  VIII.,  and  by 
authority  of  parliament,  are  so  ancientp 


'OREST  LAWS. 


I  -i^  J 


FOREST  LAWS. 


as  no  record  or  history  doth  make  any 
ineutiun  of  their  history  or  beginning." 
Yet  it  appears,  both  from  the  great 
charter  of  John,  and  from  a  previous 
charter  granted  by  Stephen,  that  some 
lands  had  been  afforested  (as  the  term 
was)  after  the  time  of  the  two  first  Nor- 
man kings.  "  The  forests,"  says  Stephen, 
"  which  King  William  my  grandfather, 
and  William  II.  my  uncle,  made  and 
held,  I  reserve  to  myself;  all  the  others 
which  King  Henry  superadded  I  render 
up  and  concede  in  quiet  to  the  churches 
and  the  kingdom."  And  one  of  the  con- 
cessions demanded  from  John  and  granted 
in  Magna  Charta  (§  47)  was,  that  all  the 
lands  which  had  been  afforested  in  his 
time  should  be  immediately  disafforested. 
No  additional  forests  appear  to  have  been 
made  from  the  reign  of  John  till  that  of 
Hampton  Court  was  constituted  by  act  of 
parliament  in  1.539  (31  Hen.  VIII.  c.  5). 
The  name  given  to  it  in  the  statute  is 
Hampton  Court  Chase ;  but  it  is  enacted 
that  all  offenders  in  it  shall  incur  such 
penalties  as  the  like  offenders  do  in  any 
other  forest  or  chase.  It  was  therefore 
made  a  forest  as  well  as  a  chase. 

Many  historians  tell  us  that  King  John 
granted  a  charter  of  forests  at  the  same 
t-me  with  Magna  Charta.  This  is  in- 
deed distinctly  asserted  by  Matthew 
Paris,  who  even  professes  to  give  the 
charter  at  full  length.  But  the  statement 
is  entirely  unfounded ;  the  concessions 
obtained  from  John  in  regard  to  the  royal 
forests  are,  as  mentioned  above,  contained 
in  the  Great  Charter:  the  Carta  de 
Foresta,  which  M.  Paris  quotes,  is  a 
charter  granted  by  Henry  III.  in  the  9th 
year  of  his  reign  (a.d.  1224).  This  was 
the  first  separate  charter  of  forests.  It  is 
commonly  printed  in  the  statutes  from 
the  Inspeximus,  or  confirmation  of  it,  in 
the  28th  of  Edward  I.  (a.d.  1299).  The 
subsequent  legislation  upon  this  subject  is 
principally  to  be  found  in  the  following 
statutes : — The  Customs  and  Assize  of 
the  Forest,  or  the  Articles  of  Attach- 
ments of  the  Forests  (of  which  the  date  is 
not  known);  the  Ordinafio  Forestse  of 
the  33  Edw.  I.  (1305);  the  Ordinatio 
Forestae  of  the  34  Edw.  I.  (1306) ;  the  1 
Edw.  III.  c.  8  (1327);  and  the  7  Ric.  II. 
c.  3  (1383). 


One  of  the  chief  things  insisted  upon  in 
the  early  national  demand  for  the  reform 
of  the  forest  laws,  was  the  mitigation  of 
their  severe  code  of  punishments.  The 
Conqueror,  who,  as  the  '  Saxon  Chronicle' 
says,  loved  the  red  deer  as  if  he  had  been 
their  father,  is  affirmed  to  have  visited 
the  slaughter  of  one  of  these  anmials  with 
a  heavier  penalty  than  the  murder  of  a 
human  being.  And  it  would  appear 
from  the  charter  of  Henry  III.  that  the 
olllence  had  previously  been  punishable 
not  only  with  mutilation,  but  with  death. 
"  No  man  from  henceforth,"  says  the  10th 
clause  or  chapter  of  the  charter,  "shall 
lose  either  life  or  member  for  killing  of 
our  deer ;  but  if  any  man  be  taken  and 
convict  for  taking  of  oar  venison,  he 
shall  make  a  grievous  fine,  if  he  have 
anything  whereof;  and  if  he  have  nothing 
to  lose,  he  shall  be  imprisoned  a  year  and 
a  day  :  and  after  the  year  and  day  ex- 
pired, if  he  can  find  sufficient  sureties,  he 
shall  be  delivered ;  and  if  not,  he  shall 
abjure  the  realm  of  England."  According 
to  Matthew  Paris  (wliose  authority  how- 
ever, on  such  a  matter,  is  not  worth 
much),  Richard  I.  had  already  repealed 
the  penalties  of  mutilation  for  offences 
against  the  forest  laws. 

The  forest  laws,  as  already  mentioned, 
were  administered  by  their  own  officers 
and  courts.  The  officers  were  the  jus- 
tices in  eyre  of  the  forest ;  the  wardens 
or  warders ;  the  verderers,  foresters,  agis- 
ters, regarders,  keepers,  bailiffs,  beadles, 
&c. 

The  four  principal  forests  in  England 
were  accounted  to  be,  the  New  Forest, 
Sherwood,  Dean,  and  Windsor.  Among 
the  others  were  Epping,  in  Essex ;  Dart- 
moor in  Devonshire ;  Wichwood,  in  Ox- 
fordshire ;  Salcey,  Whittlebury,  and  Rock- 
ingham, in  Northamptonshire ;  Waltham, 
in  Lincolnshire;  Richmond,  in  York- 
shire, &'• 

The  oppressive  powers  vested  in  the 
crown  by  the  forest  laws,  after  having  to 
a  great  extent  long  ceased  to  be  exercised, 
were  revived  by  Charles  I,,  and  endea- 
voured to  be  turned  to  account  in  replen- 
ishing his  empty  exchequer.  At  the 
Court  of  Justice-seat  (which  was  the 
supreme  forest  court,  and  held  every  year 
before  the  chief  justice  in  eyre  of  the 
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forest)  h(?ld  in  1 632,  before  the  earl  of 
Holland  as  chief  justice  in  eyre  south  of 
the  Trent,  large  sums  of  money  were  ex- 
torted from  many  persons,  chiefly  as  com- 
positions for  alleged  encroachments  on 
the  an«ient  boundaries  of  the  forests,  al- 
though after  a  quiet  possession  of  three 
or  four  centuries.  This  accordingly  was 
one  of  the  grievances  to  which  the  Long 
Parliament  directed  its  earliest  attention. 
One  of  the  Acts  which  that  assembly 
passed  in  its  first  session  (the  1(J  Char.  1. 
c.  1  u ),  was  entitled  '  An  Act  for  the  Cer- 
tainty i)f  Forests,  and  of  the  Meets,  Meers, 
Limits,  and  Bounds  of  the  Forests,'  which 
set  forth  in  the  preamble,  that  not  only 
judgments  had  of  late  been  given  by 
which  the  bounds  of  some  of  the  forests 
had  been  variously  extended,  or  pre- 
tended to  extend,  beyond  the  bounds  com- 
monly known,  and  formerly  observed,  to 
the  great  grievance  and  vexation  of 
many  persons  having  lands  adjoining ; 
but  there  had  also  been  some  endeavours 
or  pretences  "  to  set  on  foot  forests  in 
some  parts  of  this  realm  and  the  dominion 
of  Wales,  where,  in  truth,  none  have 
been  or  ought  to  be,  or,  at  least,  have  not 
been  used  of  long  time."  It  is  therefore 
enacted  that  the  bounds  of  every  forest 
shall  be  those  commonly  known,  reputed, 
used,  or  taken  to  be  its  bounds ;  and  that 
all  judgments,  &c.,  to  the  contrary  shall 
be  void;  that  no  place  where  no  Justice- 
seat  or  other  forest  court  had  been  held 
within  sixty  years  should  be  accounted  ' 
forest;  and  that  commissions  should  be 
issued  for  ascertaining  the  bounds  of 
forests  as  they  stood  in  the  20th  year  of 
the  preceding  reign,  and  beyond  which 
they  should  not  thenceforth  be  extended. 
Since  the  passing  of  this  Act,  the  old 
forest  laws  may  be  considered  as  having 
been  practically  abolished,  and  the  offices 
connected  with  their  administration  and 
execution  turned  into  little  better  than 
sinecures. 

The  1 1th  chapter  of  the  Carta  Forestse 
of  Henry  III.  contains  the  foUowinp 
j'.urious  provision  : — "  Whatsoever  arch- 
bishop, bishop,  earl,  or  baron,  coming  to 
us  at  our  commandment,  passeth  by  our 
forest,  it  shall  be  lawful  for  him  to  tjike 
and  kill  one  or  two  of  our  deer,  by  view 
lil  our  forester,  if  he  be  present ;  or  else 


he  shall  cause  one  to  blow  an  horn  for 
him,  that  he  seem  not  to  steal  our  deer ; 
and  likewise  they  shall  do  returning  from 
us  as  it  is  aforesaid."  As  this  law  is  still 
unrepealed,  any  bishop  or  nobleman  may 
shoot  one  or  two  of  the  deer  if  he  should 
pass  through  any  of  the  royal  forests  in 
going  to  or  returning  from  parliament. 
Hunting  was  formerly  so  common  or 
universal  an  episcopal  amusement,  that 
the  crown  is  still  entitled,  at  the  death  of 
every  bishop,  to  have  his  kennel  of  hounds, 
or  a  composition  in  lieu  thereof.  Auck- 
land Park,  and  certain  other  demesnes, 
formerly  held  of  the  bishop  of  Dur- 
ham by  forest  services;  "particularly," 
says  Camden,  "  upon  his  great  huntings, 
the  tenants  in  these  parts  were  bound  to 
set  up  for  him  a  field-house,  or  tabernacle, 
with  a  chapel,  and  all  manners  of  rooms 
and  offices ;  as  also  to  furnish  him  with 
dogs  and  horses,  and  to  carry  his  pro- 
vision, and  to  attend  him  during  his  stay 
for  the  supply  of  all  conveniences.  But 
now  all  services  of  this  kind  are  either 
let  fall  by  disuse,  or  changed  into  pecu- 
niary payments."  [Game  Laws  ;  Woods 
AND  Forests.] 

FORFEITURE,  the  punishment  by 
loss  of  lands,  estates,  rights,  offices,  or 
personal  effects,  which  is  annexed  by  law 
to  certain  crimes,  and  also  to  certain  illegal 
acts  and  neglect  of  duties  in  the  holder  of 
lands  or  offices. 

Forfeiture  is  the  French  Forfaiture, 
which  is  from  the  word  Forfait,  "  a 
crime."  The  verb  Forfaire  (Foris  facere), 
is  to  do  anything  contrary  to  duty.  For- 
faiture, according  to  Richelet  {Biction- 
naire),  is  "  a  fault  committed  by  an  officer 
of  justice,  for  which  he  ought  to  lose  his 
office."  The  distinction  between  Escneat 
and  Forfeiture  is  explained  mider  At- 
tainder and  Escheat. 

In  criminal  cases  forfeiture  is  three- 
fold:— 1.  Of  real  estates  absolutely,  as 
for  high  treason  ;  if  freehold,  to  the 
king ;  if  copyhold,  to  the  lord.  2.  Of 
the  profits  of  the  real  estate,  if  freeliold, 
to  the  crown  during  the  life  of  the  offender, 
and  a  year  and  a  day  afterwards,  in  the 
case  of  petty  treason  or  murder  ;  after 
which  the  land  escheats  to  the  lord ;  if  it 
is  copyhold,  it  is  at  once  forfeited  to  the 
lord.     3.  Of  goods  aud  chattels,  in  all 
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cases  of  felony.  Some  other  cases  of 
forfeiture  of  lands  or  goods,  or  both,  are 
established  by  different  statutes,  as  the 
statutes  of  praemunire,  &c. 

Lands  are  forfeited  upon  attainder, 
and  not  before  [Attainder]  :  goods  and 
chattels,  upon  conviction.  The  forfeiture 
of  lands  has  relation  to  the  time  of  the 
offence  committed ;  the  forfeiture  of  goods 
and  chattels  has  not,  and  those  only  are 
forfeited  which  the  offender  has  at  the 
time  of  his  conviction.  A  bond  fide 
alienation  of  his  goods  and  chattels  made 
by  a  felon  or  traitor  between  the  com- 
mission of  the  offence  and  his  conviction, 
is  therefore  valid. 

Forfeiture,  in  civil  cases,  takes  place 
where  a  tenant  of  a  limited,  or,  as  it  is 
called,  a  particular  estate,  grants  a  larger 
estate  than  his  own,  as  where  a  tenant  for 
life  or  years  assumes  to  convey  the  fee- 
simple.  So,  if  a  copyholder  commits 
waste,  or  refuses  to  do  suit  of  court,  or  a 
lessee  impugns  the  title  of  his  lessor ;  for 
in  all  these  cases  there  is  a  renunciation 
of  the  connexion  and  dependence,  which 
constitute  the  tenure,  and  which  are  an 
implied  condition  annexed  to  every  limited 


Forfeiture  may  also  be  the  consequence 
of  the  breach  of  covenants  between  land- 
lord and  tenant,  or  persons  connected  in 
tenure ;  but  in  cases  of  forfeiture  where 
compensation  can  be  made  for  the  breach 
of  the  condition,  a  court  of  equity  will 
compel  the  party  entitled  to  the  forfeiture 
to  accept  compensation.  The  right  to 
take  advantage  of  a  forfeiture  may  also 
be  waived  by  any  act  of  the  person  enti- 
tled which  recognizes  the  continuance  of 
the  title  in  the  particular  tenancy,  as,  for 
instance,  the  receipt  of  rent  by  a  land- 
lord in  respect  of  a  time  subsequent 
to  the  act  by  which  the  forfeiture  is 
incurred. 

Lands  may  also  be  forfeited  by  alien- 
ation contrary  to  law,  as  by  alienation  in 
mortmain  without  licence,  or  to  an  alien  : 
in  the  former  instance,  if  the  immediate 
lord  of  the  fee,  or  the  lord  paramount, 
neglect  to  enter,  the  king  may  ;  and  in 
the  latter,  though  the  conveyance  is 
effectual,  yet  as  an  alien  cannot  hold 
lands  the  king  may  enter,  upon  oflfice 
found.  [Alien  ;  Office  Found.] 


Offices  are  forfeited  by  the  neglect  or 
misbehaviour  of  the  holders  ;  and  the 
right  to  the  next  presentation  to  ecclesi- 
astical benefices  is  forfeited  by  Simony 
and  by  Lapse.  [Benefice,  p.  351 ;  Ad- 
VOWSON,  p.  48.] 

The  term  Confiscation  is  not  now  used 
as  a  term  of  English  law,  but  it  was  once 
in  use,  and  was  applied  to  those  goods 
which  were  forfeited  to  the  king's  Exche- 
quer. Goods  confiscated,  it  is  said,  are 
generally  such  as  were  arrested  and  seized 
to  the  king's  use,  and  therefore  goods  con- 
fiscated and  goods  forfeited  are  synony- 
mous terms.  If  this  explanation  is  right. 
Forfeiture  is  a  more  comprehensive  term 
than  Confiscation  in  English  law. 

Confiscation  is  from  the  Latin  Confisca- 
tio,  which  properly  means  the  seizure  of 
the  property  of  an  offender  for  the  Impe- 
rial Fiscus,  or  the  Imperial  treasury :  the 
property  of  the  Roman  Emperor,  as  Em- 
peror, was  expressed  by  the  term  Fiscus. 
Fiscus  signifies  a  wicker  basket :  the  word 
Hanaper  (hamper)  has  the  same  meaning. 

FORGERY,  from  the  Y ranch,  forger, 
*  to  heat  metal  and  hammer  it,'  which  is 
from  the  Latin  finyere.  From  this  sense 
of  forger  came  the  meaning  "  to  make  " 
generally,  to  invent.  Legal  forgery  is 
the  false  making,  counterfeiting,  altering, 
or  uttering  any  instrument  or  writing 
with  a  fraudulent  intent,  irhereby  another 
may  be  defrauded.  The  offence  is  com- 
plete by  the  making  the  forged  instru- 
ment with  a  fraudulent  intent,  though  it 
be  not  published  or  uttered ;  and  the  pub- 
lishing or  uttering  of  the  instrument, 
knowing  it  to  be  forged,  is  punished  in 
the  same  manner  as  the  making  or  coun- 
terfeiting. 

It  is  by  no  means  necessary  to  bring 
the  offence  within  the  legal  meaning  of 
the  term  forgery,  that  the  name  of  any 
person  should  be  counterfeited,  though 
this  is  the  most  common  mode  in  which 
the  crime  is  committed ;  thus  a  man  is 
guilty  of  forgery  who  antedates  a  deed 
for  the  purpose  of  defrauding  other  par- 
ties, though  he  signs  his  own  name  to  the 
instrument;  and  the  offence  is  equally 
complete,  if  a  man  being  instructed  to 
make  the  will  of  another,  inserts  provi- 
sions of  his  own  authority.  In  truth  the 
offence  consists  in  the  fraud  aiid  deceit. 
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At  common  law  the  crime  of  forgery 
•was  only  a  misdemeanour,  but  as  the  com- 
merce of  the  country  increased  and  paper 
credit  became  proportionally  extended, 
many  severe  laws  were  enacted,  which  in 
most  cases  made  the  offence  a  capital 
felony. 

The  extreme  severity  of  these  laws 
tended  to  defeat  their  object,  and  the  par- 
ties very  frequently  chose  rather  quietly 
to  sustain  the  loss  inflicted  upon  them  by 
the  commission  of  the  offence,  than  by  a 
prosecution  to  subject  the  offender  to  the 
lass  of  life.  This  feeling,  and  the  diffu- 
sion of  the  truth,  that  the  object  of  all 
laws  is  to  prevent  crime  and  not  merely  to 
punish,  has  caused  successive  mitigations 
in  the  laws  relating  to  forgery ;  and  now 
by  the  statute  11  Geo.  IV.  and  1  Wm.  IV. 
c  66 ;  2  &  3  Wm.  IV.  c.  59,  and  I  Vict. 
c.  84,  the  punishment  of  death  is  abolished 
in  cases  of  forg'^,y,  and  a  punishment 
varying  between  transportation  for  life 
and  imprisonment  for  two  years,  is  sub- 
stituted. (1  Hawkins,  P.  C. ;  Russell  On 
Crime;  Deacon's  Criminal  Law.) 

The  statute  law  on  forgery  in  general 
applies  to  Scotland  as  well  as  to  England. 

FOUNDLING  HOSPITALS  are 
charitable  institutions,  which  exist  in 
most  large  towns  of  Europe,  for  taking 
care  of  infants  forsaken  by  their  parents, 
such  being  generally  the  offspring  of 
illegitimate  connexions.  These  institu- 
tions date  from  the  Middle  Ages,  and 
were  established  for  the  purpose  of  pre- 
venting the  destruction  of  children  either 
by  actual  violence  or  by  being  exposed 
in  the  streets  or  highways.  Among  the 
Romans  and  other  nations  of  antiquity, 
the  exposure  of  children  by  poor  or  un- 
feeling parents  was  a  frequent  practice, 
and  was  not  punished  by  the  laws.  After 
Christianity  became  the  religion  of  the 
empire,  it  was  forbidden  by  the  p]m- 
perors  Valentinian,  Valens,  and  Gra- 
tian  {Cod.  viii.  tit.  51  (52),  *  De  Iiifan- 
tibus  expositis,'  &c.).  At  the  same  time, 
the  greater  strictness  of  the  laws  con- 
cerning marriage  and  against  concubi- 
nage, the  religious  and  moral  denuncia- 
tions against  unwedded  intercourse,  aiid 
afterwards  the  obligatory  celibacy  intro- 
duced among  the  clergy,  and  the  severe 
penalties    attending    its    infraction,    all 


tended  to  increase  \he  danger  to  which 
illegitimate  infants  were  exposed  from 
the  sentiments  of  fear  and  shame  in  their 
parents.  Child-murder  and  the  exposure 
of  children  became  nearly  as  frequent  in 
Christian  countries  as  they  had  been  in 
heathen  times,  only  the  parents  took 
greater  care  to  conceal  themselves ;  and 
humane  individuals  in  various  countries 
began  to  devise  means  to  collect  and  pro- 
vide for  the  forsaken  infants  found  in  the 
streets.  In  this,  as  in  other  acts  of  charity, 
ecclesiastics  stood  foremost.  At  Rome, 
Innocent  III.,  in  1198,  v  hen  rebuilding 
and  enlarging  the  great  hospital  of  S. 
Spirito,  allotted  a  part  of  it  to  the  recep- 
tion of  foundlings,  several  infants  having 
been  found  drowned  in  the  Tiber  aboui, 
that  time.  This  asylum  for  the  "  esposti,'* 
or  foundlings,  was  afterwards  enlarged 
and  endowed  by  subsequent  popes,  and 
the  institution  y/as  adopted  by  degrees  iu 
other  cities.  It  was  thought  that  by  pro- 
viding a  place  where  mothers  might  do- 
posit  their  illegitimate  children  in  safety 
without  being  subject  to  any  inquiry  or 
exposure,  the  frequent  recurrence  of  the 
crime  of  child-murder  would  be  pre- 
vented. For  this  purpose  a  turning  box 
was  tixed  in  an  opening  of  the  wall  in  a 
retired  part  of  the  building,  in  which  the 
child  being  deposited  by  the  mother  in 
the  night,  and  a  bell  being  ruug  at  the 
same  time,  the  watch  inside  turned  the 
box  and  took  the  infant,  which  from  that 
moment  was  placed  under  the  protection 
of  the  institution,  was  nursed  and  edu 
cated,  and  afterwards  apprenticed  to  some 
trade  or  profession.  Those  parents  who 
were  in  hopes  of  being  able  to  acknow- 
ledge their  child  at  some  future  time, 
placed  a  mark  or  note  with  it,  by  which 
it  was  afterwards  known  when  they  came 
to  claim  it,  and  it  was  then  restored  to 
them  on  their  defraying  the  expense  in- 
curred for  its  maintenance. 

In  France  the  philanthropist  Vincent 
de  Paule,  the  founder  of  the  Society  of 
the  Missions  in  the  first  half  of  the  seven- 
teenth century,  exerted  himself  to  found 

!  an  asylum  for  infants,  which  were  at 
that  time  frequently  left  to  perish  in  the 
streets  of  Paris.  It  was  at  first  supported 
by  private  subscriptions,  but  afterwards 

,  was    made    a    national   establishmeut — 
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'Hopital  des  Enfans  trouves.'  Similar 
institutions  were  founded  in  other  great 
French  cities.  In  1841  there  were  70,838 
illegitimate  children  born  iu  France — 
about  one  thirteenth  of  the  whole  number 
of  births ;  but  in  Paris  the  proportion  is 
much  greater,  being  one  illegitimate  child 
in  every  2-7  births.  Of  the  whole  num- 
ber of  illegitimate  children,  about  58  out 
of  every  100  are  abandoned  by  their 
mothers  and  taken  to  the  foundling  hos- 
pitals, where  nearly  two-thirds  of  them 
die  before  they  are  a  year  old.  (Guerry, 
Statistiqae  Morale  de  la  France.)  In 
1842,  out  of  10,286  births  of  illegitimate 
childr«i,  8231  were  abandoned  by  their 
parent  or  parents,  and  were  sent  to  the 
foundling  hospital.  Mortality  appears  to 
be  Very  great  in  most  foundling  hospitals 
of  the  continent,  owing  to  carelessness, 
mismanagement,  or  want  of  sufficient 
fiinds  for  the  administration  of  those  in- 
stitutions. The  infants  are  given  out  to 
cheap  nurses  iu  the  country,  where  a 
great  numbc-r  of  them  die.  At  the  same 
time,  it  is  remarkable  tliat  the  number  of 
illegitimate  births  has  greatly  increased 
over  all  Europe  during  the  last  forty 
years.  (Beiioiston  de  Chateauneuf,  Con- 
siderations siir  les  Enfans  trouves  dans  les 
principaux  Etats  de  t Europe,  1824.) 

In  1739  a  charter  was  granted  for  es- 
tablishing a  foundling  hospital  in  London. 
On  the  26th  of  October,  1740,  a  house 
was  opened  in  Hatton-Garden  for  the  re- 
ception of  twenty  children  not  exceeding 
the  age  of  two  months.  The  regulations 
stated,  that  "  no  questions  whatever  will 
be  asked  of  any  person  who  brings  a 
child,  nor  shall  any  servant  of  the  house 
presume  to  endeavour  to  discover  who 
such  person  is,  on  pain  of  being  dis- 
charged." The  number  of  applicants  for 
the  admission  of  children  was  so  great 
that  a  balloting  process  was  necessary  in 
order  to  settle  the  choice  of  admission. 
In  1745  the  western  wing  of  the  present 
hospital  was  opened,  and  the  other  two  por- 
tions of  the  building  were  soon  built.  The 
applications  so  constantly  exceeded  the 
number  which  the  funds  would  support,that 
application  was  made  to  parliament,  and 
in  1756  the  sum  of  10,000/.  was  granted, 
and  the  governors  of  the  hospital  M'ere 
empowered   to  form  provincial  establish- 


ments. At  this  period  the  institution  was 
evidently  popular.  The  act  of  application 
was  rendered  as  little  troublesome  and  dis- 
agreeable as  possible.  A  basket  was  hung 
at  the  gate,  and  the  only  trouble  imposed 
on  parents  was  the  ringing  of  a  bell  as  ihey 
deposited  their  child.  On  the  2nd  of  June, 
1756,  when  the  new  system  began,  117 
children  were  received,  and  before  the 
close  of  the  year  the  number  of  children 
that  had  been  adopted  by  the  institution 
was  1783.  The  governors  did  not  yet 
see  the  consequences  of  their  mistaken 
liberality.  In  June,  1757,  they  caused 
notices  to  be  advertised  in  the  newspapers, 
and  placards  to  be  posted  in  the  streets, 
informing  all  who  were  concerned  how 
liberally  the  hospital  was  thrown  open  to 
them.  The  number  of  children  received 
in  1757  was  3727.  In  three  years  and 
ten  months  from  June,  1756,  the  number 
of  infants  received  into  the  hospital 
amounted  to  nearly  15,000.  The  con- 
veyance of  children  from  distant  parts  of 
the  country  to  the  foundling  hospital  had 
become  a  regular  trade.  It  was  proved 
that  of  eight  children  brought  up  by 
waggon  from  the  country  seven  had  died- 
Various  abuses  which,  strange  to  say,  had 
not  been  foreseen  developed  themselves. 
Vigilant  overseers  of  the  poor  occasion- 
ally relieved  the  rate-payers  by  dropping 
into  the  basket  at  the  hospital  a  child 
or  two  that  they  feared  might  become 
chargeable,  or  they  frightened  the  mo- 
thers into  the  act  when  they  had  no 
desire  to  part  with  their  offspring.  More- 
over, the  institution  had  got  into  full  play 
before  anything  like  a  system  of  regula- 
tions could  be  adopted  for  preserving  the 
life  and  health  of  the  foundlings,  and 
there  was  even  a  scandalous  want  of  wet- 
nurses.  Out  of  14,934  children  received 
in  less  than  four  years,  only  4400  lived 
to  be  apprenticed.  The  enormous  errors 
which  had  been  committed  by  the  gover- 
nors and  by  parliament  were  now  pal- 
pably evident.  In  February,  1760,  a  re- 
solution was  passed  by  the  House  of 
Commons,  which  declared,  *'  That  the 
indiscriminate  admission  of  all  children 
under  a  certain  age  into  the  hospital  had 
been  attended  with  many  evil  conse- 
quences, and  that  it  be  discontinued ;" 
but  at  this  time  there  were  nearly  OUOO 
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cliildren  in  the  iustitutiou,  and  parliament 
was  bound  to  continue  the  grant  until  they 
were  apprenticed.  Between  175f)  and 
1771  there  was  voted  a  sum  of  549,796/. 
towards  the  expenses  of  the  hospital. 
The  public  also  now  perceived  the  evils 
inherent  in  such  institutions,  and  popu- 
larity was  succeeded  by  odium,  so  that 
the  governors  actually  passed  a  resolution, 
tliough  afterwards  rescinded,  to  denomi- 
nate the  establishment  '  The  Orphan 
^.lospital.'  After  this  the  governors  pro- 
ceeded more  cautiously,  restricted  their 
exertions  to  the  scope  of  their  own  funds, 

ad   sold   their   country   hospitals.      In 
'801   the    practice   of   taking    children 

/ithout  inquiry  on  payment  of  100/.  was 
;,Dolishcd. 

The  present  modified  character  of  the 
hospital  as  an  institution  for  foundlings 
will  be  understood  from  the  following 
extracts  from  the  regulations  now  in 
force : — "  No  person  need  apply  unless 
she  shall  have  previously  borne  a  good 
character  for  virtue,  sobriety,  and  ho- 
nesty." Application  for  admission  must, 
in  the  first  instance,  be  by  petition,  and 
this,  properly  filled  up,  must  be  presented 
personally  at  the  ordinary  periodical 
meeting  of  the  committee  of  the  institu- 
tion. Inquiries  are  made  into  the  po- 
verty and  good  character  of  the  applicant, 
the  illegitimacy  of  her  infant,  the  aban- 
donment by  the  father,  and  the  non-cog- 
nizance of  the  case  by  the  parish  autho- 
rities. The  chairman  of  the  committee 
questions  the  applicant  as  to  the  proba- 
bility of  her  return  to  the  paths  of  virtue 
on  the  event  of  her  child  being  admitted, 
and  the  number  of  persons  to  whom  her 
shame  is  known.  The  next  step  is  to 
make  inquiries  into  the  truth  of  the  ap- 
plicant's statement.  This  delicate  task 
is  undertaken  by  the  treasurer's  clerk; 
and  in  performing  it  his  instructions  are 
not  to  divulge  any  of  the  facts  with  which 
he  may  have  become  acquainted.  If  the 
result  of  the  investigation  be  satisfactory, 
the  admission  of  the  child  is  secured 
either  at  once,  if  there  be  a  vacancy,  or 
when  a  vacancy  occurs.  The  number  of 
children  is  limited  to  .300.  On  leaving 
h<'r  child  the  mother  receives  a  certificate 
ill  return,  to  which  is  attached  a  private 
•"fti'k,  by  which  the   authorities  of  tiie 


hospital  may,  if  requisite,  subsequently 
recognise  the  child,  and  a  coriesponding 
mark  is  carefully  attached  to  the  child's 
clothing ;  but,  as  respects  the  mother,  it 
is  probable  that  the  child  is  severed  from 
her  for  ever,  and  that  she  will  never  again 
be  able  to  recognise  it.  The  child  may  be 
restored  at  a  future  time  if  the  mother  can 
give  the  most  satisfactory  proofs  of  her 
ability  to  maintain  it ;  but  this  claim 
is  of  rare  occurrence.  Many  devices 
are  resorted  to  by  mothers  with  a  view 
to  the  future  identification  of  their  chil- 
dren ;  but  the  rules  of  the  hospital  are 
strict  as  to  the  severance  being  complete. 
The  children  are  sent  out  to  nurse  until 
they  are  five  years  old  at  establishments 
which  belong  to  the  hospital  at  East 
Peckham,  Kent,  and  at  Chertsey.  On 
attaining  their  fifth  year  they  return  to 
the  hospital  for  their  education,  and  at 
its  completion  they  are  apprenticed  to 
some  trade. 

In  1841  the  income  of  the  London 
Foundling  Hospital  was  rather  more  than 
1 1,000/. ;  but  it  is  said  that  in  a  few  years, 
by  the  falling  in  of  leases,  the  income  will 
be  not  less  than  50,000/. 

In  1833  there  were  8130  children 
maintained  in  three  foundling  hospitals 
in  Ireland.  By  the  Irish  Poor  Law  Act 
(1  &  2  Vict.  c.  5G)  the  control  of  these 
establishments  was  given  to  the  Poor  Law 
Commissioners  :  the  number  of  children 
was  to  be  gradually  reduced  ;  and  finally, 
the  hospitals  were  to  be  converted  into 
union  workhouses,  by  which  provision 
hospitals  for  foundlings  are  virtually 
abolished.  The  Dublin  Foundling  Hos- 
pital was  erected  in  1 704,  and  was  scan- 
dalously managed.  A  basket  was  placed 
on  the  outside  of  the  gate  for  the  recep- 
tion of  infants,  and  a  bell  was  rung  when 
they  were  deposited.  The  number  of 
children  received  from  1785  to  1797  was 
27,274  ;  out  of  which  number  there  died 
13,120.  In  1797  the  admissions  were 
1922,  and  the  deaths  1457.  From  1799 
to  1808  the  admissions  were  19,«;3S,  and 
the  deaths  amounted  to  5043.  The  Dub- 
lin Hospital  was  supported  by  Parlia- 
mentary grants,  and  by  an  assessment  on 
houses  which  realized  8000/.  a  year. 

There  are  Foundling  Ilospilstls  in 
Eastern  i, Lower)  Cnnada,  and  grunuihavn 
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heretofore  been  made  to  them  by  the  local 
legislature;  but  in  1845  it  was  officially 
stated  that  such  grants  would  be  discon- 
tinued. The  Commissioners  of  Found- 
lings, &c.  in  the  district  of  Quebec  accord- 
ingly issued  a  notice  which  stated,  that 
"  persons  have  been  placed  at  the  different 
avenues  leading  to  the  depot  at  the  Hotel- 
Dieu  to  prevent  people  from  leaving  clan- 
destinely any  children  there. 

FRANCHISE,  a  species  of  incorpo- 
real hereditament.  Franchise  and  li- 
berty are  used  as  synonymous  terms,  and 
their  definition  is  a  royal  privilege,  or 
branch  of  the  king's  prerogative,  which 
is  in  the  hands  of  a  subject.  Being 
therefore  derived  from  the  crown,  such 
privileges  must  arise  from  the  king's 
grant,  though  in  some  cases  they  may  be 
held  by  prescription,  which  presupposes 
a  grant.  The  kinds  of  them  are  various, 
and  almost  infinite,  and  may  subsist  in 
corporations,  in  one  man,  or  in  many,  as 
co-tenants.  (2  Blackstone,  Com.  37.)  A 
few  instances  may  be  mentioned :  thus  a 
county  palatine  is  a  franchise,  and  so  are 
privileges  given  to  corporate  bodies, 
forests,  chases,  the  right  to  wreck,  deo- 
dands,  estrays,  &c.  Franchises  may  be 
lost  or  forfeited  by  the  parties  who  enjoy 
them,  if  they  misuse  their  privilege  or 
neglect  to  perform  the  requisite  duties  in 
respect  of  them ;  and  if  the  owners  are 
disturbed  or  incommoded  in  the  proper 
exercise  of  their  franchise,  which  is  an 
injury  known  to  the  law  as  a  disturbance 
of  franchise,  they  may  have  remedy  in  a 
special  action  on  the  case ;  or  where  the 
franchise  is  to  levy  a  toll,  they  may  dis- 
train for  the  amount  alleged  to  be  due. 
(Z  Blackstone,  Com.  236.) 

FRANKALMOIGNE.  This  tenure 
is  thus  described  by  Littleton  (§  133): 
**  Tenant  in  Frankalmoigne  is  when  an 
abbot  or  prior,  or  another  man  of  reli- 
gion, or  of  holy  church,  holdeth  of  his 
lord  in  frankalmoigne  ;  that  is  to  say  in 
Latine,  in  liberam  eleemosinam,  that  is,  in 
free  alraes.  And  such  tenure  beganne 
first  in  old  time.  When  a  man  in  old 
time  was  seised  of  certain  lands  or  tene- 
ments in  his  demesne  as  of  fee,  and  of  the 
«ame  land  infeoffed,  an  abbot  and  his 
covent,  or  prior  and  his  covent,  to  have 
and  to  hold  to  them  and  their  success^ors 


in  pure  and  perpetual  almes,  or  in  frank- 
almoigne ;  or  by  such  words,  to  hold  of 
the  grantor,  or  of  the  lessor  and  his 
heires  in  free  almes:  in  such  case  the 
tenements  were  holden  in  frankalmoigne." 
From  this  it  appears  that  lands  which  are 
held  by  religious  bodies  or  by  a  man  of 
religion,  are  held  by  tenure ;  but  neither 
fealty  nor  any  other  temporal  service  is 
due.  The  spiritual  services  which  were 
due  before  the  Reformation  are  thus 
described  by  Littleton  (§  135):  "And 
they  which  hold  in  frankalmoigne  are 
bound  of  right  before  God  to  make  ori- 
sons, prayers,  masses,  and  other  divi»e 
services  for  the  souls  of  their  grantor  or 
feoffor,  and  for  the  souls  of  their  heires 
which  are  dead,  and  for  the  prosperity 
and  good  life  and  health  of  their  heires 
which  are  alive.  And  therefore  they 
shall  do  no  fealty  to  their  lord ;  because 
that  this  divine  service  is  better  for  them 
before  God  than  any  doing  of  fealty ;  and 
also  because  these  words  (frankalmoigne) 
exclude  the  lord  to  have  any  earthly  or 
temporal  service,  but  to  have  only  divine 
and  spiritual  service  to  be  done  for  him." 
On  this  section  (§  135),  Coke  has  the 
following  remark,  which  explains  how 
most  lands  are  now  held  by  the  clergy  of 
the  church  of  England  and  by  spiritual 
coi-porations  in  England.  "  Since  Little- 
ton wrote,  the  lyturgye  or  book  of  Com- 
mon Praier  of  celebrating  divine  service 
is  altered.  This  alteration  notwith- 
standing, yet  the  tenure  in  frankalmoigne 
remaineth ;  and  such  prayers  and  divine 
service  shall  be  said  and  celebrated,  as 
now  is  authorized :  yea,  though  the  tenure 
be  in  particular,  as  Littleton  hereafter 
(§  137)  saith,  viz.  to  sing  a  mass,  (&c.,  or 
to  sing  a  placebo  et  dirige,  yet  if  the 
tenant  saith  the  prayers  now  authorized, 
it  sufficeth.  And  as  Littleton  hath  said 
before  (§  119),  in  the  case  of  Socage,  tlie 
changing  of  one  kind  of  temporall  ser- 
vices into  other  temporall  services  altereth 
neither  the  name  nor  the  effect  of  the 
tenure ;  so  the  changing  of  spiritual  ser- 
vices into  other  spiritual  services  altereth 
neitlier  the  name  nor  the  effect  of  the 
tenure.  And  albeit  the  tenure  in  frank- 
almoigne is  now  reduced  to  a  certaintie 
contained  in  the  book  of  Common  Prayer, 
yet  seeing  the  original   tenure  was  iu 
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frankalmoigne,  and  the  change  is  by 
generall  consent  by  authority  of  parlia- 
ment (2  Ed.  VI.  c.  1 ;  5  &  6  Ed.  VI.  c.  1 ; 
I  Eliz.  c.  2),  whereunto  every  man  is 
party,  the  tenure  remaines  as  it  \yas 
before."     [Established  Church.] 

The  statute  12  Charles  II.,  which  abo- 
lished military  tenures,  expressly  excepts 
tenure  in  frankalmoigne. 

Those  who  hold  lands  in  frankalmoigne 
must  do  the  services  for  which  these 
lands  were  given.  These  services  are 
now  determined,  as  Coke  says,  by  the 
book  of  Common  Prayer.  The  mode  of 
compelling  these  tenants  to  do  their  duty 
is  thus  described  by  Littleton  (§  13(3): 
"  And  if  they  which  hold  their  tenements 
in  frankalmoigne  will  not,  or  fail  to  do 
such  divine  service  (as  is  said),  the  lord 
may  not  distrain  them  for  not  doing  this, 
&c.,  because  it  is  not  put  to  certainty 
what  services  they  ought  to  do.  But  the 
lord  may  complain  of  this  to  their  ordi- 
nary or  visitour,  praying  him  that  he 
will  lay  some  punishment  and  correction 
for  this,  and  also  provide  that  such  negli- 
gence be  no  more  done,  &c.  And  the 
ordinary  or  visitour  of  right  ought  to  do 
this,"  &c. 

Since  the  statute  of  18  Ed.  1.,  called 
Quia  Emptores,  from  the  introductory 
words,  tliere  can  be  no  gift  in  frankal- 
moigne except  by  the  crown.  This 
tenure,  however,  as  Blackstone  observes, 
**  is  the  tenure  by  which  almost  all  the 
ancient  monasteries  and  religious  houses 
held  their  lands ;  and  by  which  the  paro- 
chial clergy  and  very  many  ecclesiastical 
and  eleemosynary  foundations  hold  them 
at  this  day,  the  nature  of  the  service 
being  upon  the  Reformation  altered,  and 
made  conformable  to  the  purer  doctrines 
of  the  church  of  England." 

FRANK  PLEDGE.     [Leet.] 

FRAUDS,  STATUTE  OF.  [Sta- 
tute OF  Frauds.] 

FRAUDULENT  CONVEYANCE. 
[Consideration.] 

FREE  BENCH.    [Dower.I 

FKEEHOLD.     [Estate.] 

FREEDMAN.     [Slave.] 

FREEDOM.     [Liberty.] 

FREEMAN.  [Municipal  Corpora- 
tions.] 

FREE  SCHOOL.    [School.] 


FREE  TRADE.  [Agriculture  ;  Ca- 
pital ;  Corn  Trade,  Corn  Trade 
Ancient;  Demand  and  Supply;  Mo- 
nopoly.] 

FREIGHT.     [Ships.] 

FRENCH  ECONOMISTES.  [Po- 
litical Economy.] 

FRIENDLY  SOCIETIES.  These 
institutions,  which,  if  founded  upon  cor- 
rect principles  and  prudently  conducted, 
are  beneficial  both  to  their  members  and 
to  the  community  at  large,  are  of  very 
ancient  origin.  Mr.  Turner,  in  his  '  His- 
tory of  the  Anglo-Saxons,'  notices  them 
in  these  words  : — "  The  guilds  or  social 
corporations  of  the  Anglo-Saxons  seem 
on  the  whole  to  have  been  friendly  asso- 
ciations made  for  mutual  aid  and  contri- 
bution, to  meet  the  pecuniary  exigencies 
which  were  perpetually  arising  from 
burials,  legal  exactions,  penal  mulcts,  and 
other  payments  or  compensations."  (See 
also  Herbert's  *  History  of  the  Tweh-^ 
Great  Livery  Companies,'  vol.  i.  p.  1.) 

By  the  10  Geo.  IV.  c.  56  (as  amended 
by  the  4  &  5  Wm.  IV.  c.  40),  Friendly 
Societies  may  be  formed  for  providing 
relief  to  members,  their  wives,  children, 
relations  or  nominees,  in  sickness,  infancy, 
advanced  age,  widowhood,  or  other  na- 
tural state  of  contingency  whereof  the 
occurrence  is  susceptible  of  calculation 
by  way  of  average,  or  for  any  other  pur- 
pose which  is  not  illegal ;  the  rules  there- 
fore may  now  provide  for  relief  in  case  of 
loss  by  fire,  or  by  shipwreck ;  substitutes 
if  drawn  for  the  militia;  a  weekly  al- 
lowance if  reduced  to  a  workhouse,  or 
imprisoned  for  debt,  and  for  payment  to- 
wards the  expenses  of  the  feast,  &c.  &c. ; 
but,  for  all  such  purposes,  the  contribu- 
tions must  be  kept  separate  and  distinct 
from  the  payments  which  may  be  re- 
quired, on  account  of  relief  in  case  of 
sickness,  infancy,  advanced  age,  widow- 
hood, or  other  natural  state  of  contingency, 
susceptible  of  calculation  by  way  of  aver- 
age ;  or  the  charges  must  be  defrayed  at 
the  time  by  extra  subscription  of  the 
members.  The  money  payable  on  tlie 
death  of  a  member  may  be  received  by 
any  person  nominated  by  such  member, 
and  is  not  confined  to  his  wife,  child,  or 
relation. 

In   1773  a  bill  was  brought  into  the 
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House  of  Commons  for  "  the  better  sup- 
port of  poor  persons  in  certain  circum- 
stances, by  enabling  parishes  to  grant 
them  annuities  for  lives  upon  purchase, 
and  under  certain  restrictions,"  The  bill 
passed  the  Commons  but  was  rejected  by 
the  Lords.  A  bill  with  a  similar  object 
met  with  the  like  fate  in  1780.  A  bill 
introduced  in  1793  by  the  late  Mr.  George 
Rose  passed  into  a  law  (33  Geo.  III. 
c.  .54),  which  is  known  by  his  name,  and 
was  extensively  acted  upon.  This  act 
recited  "  that  the  protection  and  encou- 
ragement of  Friendly  Societies  in  this 
kingdom,  for  securing,  by  voluntary  sub- 
scription of  the  members  thereof,  separate 
funds  for  the  mutual  relief  and  mainten- 
ance of  the  said  members  in  sickness, 
old  age,  and  infirmity,  is  likely  to  be 
attended  with  very  beneficial  effects,"  and 
it  authorized  persons  to  form  themselves 
into  a  society  of  good  fellowship,  for  the 
purpose  of  raising  funds,  by  contributions 
or  subscriptions,  for  the  mutual  relief  and 
maintenance  of  the  members  in  old  age, 
sickness,  and  infirmity,  or  for  the  relief 
of  the  widows  and  children  of  deceased 
members.  A  committee  of  members  was 
authorized  to  frame  regulations  for  the 
government  of  the  society,  which  regu- 
lations, after  being  approved  by  the  ma- 
jority of  the  subscribers,  were  to  be  ex- 
hibited to  the  justices  in  quarter-sessions, 
and  if  not  repugnant  to  the  laws  of  the 
realm,  and  conformable  to  the  true  intent 
and  meaning  of  the  act,  were  to  be  con- 
firmed and  made  binding  upon  the  sub- 
scribers. 

Among  other  provisions,  it  was  allowed 
to  impose  reasonable  fines  upon  such 
members  as  should  offend  against  the 
regulations ;  such  fines  to  be  applied  to 
the  general  benefit  of  the  society.  By 
this  act  it  was  declared  unlawful  ''  to  dis- 
solve or  determine  any  such  society,  so 
long  as  the  intents  or  purposes  declared 
by  the  society  remain  to  be  carried  into 
effect,  without  the  consent  and  appro- 
bation of  five-sixths  of  the  then  existing 
members,  and  also  of  all  persons  then  re- 
ceiving or  entitled  to  receive  relief  from 
the  society  on  account  of  sickness,  age,  or 
infirmity."  Societies  thus  constituted 
were  relieved  from  the  payment  of  certain 
stamp-duties,  and    were  empowered    to 


proceed  for  the  recovery  of  monies,  or 
for  legal  redress  in  certain  cases,  by  sum- 
mary process,  without  being  liable  to  the 
payment  of  fees  to  any  officer  of  the 
court;  and  to  aid  them,  the  court  was 
required  to  assign  counsel  to  carry  on  the 
suit  without  fee  or  reward. 

In  1795  an  act  was  passed  which  ex- 
tended the  privileges  of  Mr.  Rose's  act  to 
other  "benevolent  and  charitable  insti- 
tutions and  societies  formed  in  this  king- 
dom for  the  purpose  of  relieving  widows, 
orphans,  and  families  of  the  clergy  and 
others  in  distressed  circumstances." 

Several  other  acts  were  passed  between 
1795  and  1817  affecting  the  proceedings 
of  these  societies,  but  not  in  any  matter 
of  importance. 

In  1817  the  'Savings-Bank  Act 'was 
passed,  and  under  its  provisions  the  offi- 
cers of  friendly  societies  were  allowed  to 
deposit  their  funds  in  any  savings  bank 
by  which  means  they  got  security  for 
their  property  and  a  higher  rate  of  in- 
terest than  they  could  otherwise  obtain. 
This  act  has  been  of  essential  benefit  to 
these  associations. 

In  1819  another  law  was  passed,  ma- 
king provisions  for  the  further  protection 
and  encouragement  of  friendly  societies, 
and  for  preventing  frauds  and  abuses  in 
their  management;  but  as  this  and  all 
other  acts  previously  passed  with  the 
same  object  were  repealed  and  superseded 
by  the  act  of  1829  (10  Geo.  IV.  c.  56) 
which,  with  two  acts  passed  in  1832  and 
1834  (2  Wm.  IV.  c.  37,  and  4  &  5 
Wm.  IV.  c.  40),  contain  the  law  as  it 
now  stands  for  the  regulation  of  friendly 
societies,  it  is  unnecessary  to  detail  here 
the  alterations  effected  in  1819.  ^^|| 

In  the  years  1825  and  1827  select  •■I 
committees  were  appointed  by  the  House  -), 
of  Commons  to  consider  the  laws  relating 
to  friendly  societies.  The  reports  made 
by  these  committees  prepared  the  way 
for  the  enactment  of  1829,  already  men- 
tioned, which,  with  the  subsequent  acts 
of  1832,  1834,  and  1846,  we  now  pro- 
ceed to  analyze. 

The  law  of  1829  (10  Geo.  IV.  c.  56 j, 
in  the  first  place,  authorizes  anew  tne 
establishment  of  societies  within  the 
United  Kingdom,  for  raising  funds  for 
the  mutual  relief  and  maintenar.ee  of  the 


FRIENDLY  SOCIETIES.       [  49  ]      FRIENDLY  SOCIETIES. 


members.  The  members  of  such  societies 
are  to  meet  together  to  malie  such  rules 
for  the  government  of  the  same  as  shall 
not  be  contrary  to  the  intent  of  the  act 
nor  repugnant  to  the  laws  of  the  realm, 
and  to  impose  such  reasonable  fines  upon 
the  members  who  offend  against  any  of 
such  rules  as  may  be  necessary  for  en- 
forcing them ;  and  these  rules,  which  must 
be  passed  by  a  majority  of  the  members 
present,  may  be  altered  and  amended 
from  time  to  time  by  the  same  authority. 

But  before  these  original  or  amended 
rules  shall  be  confirmed  by  the  justices  of'' 
the  county  at  the  general  quarter-sessions, 
they  must  have  inserted  in  them  adeclara- 
tion  of  the  purposes  for  which  the  society 
is  established,  and  the  uses  to  which  its 
funds  shall  be  applied,  stating  in  what 
shares  and  proportions,  and  under  what 
circumstances  any  member  of  the  society 
or  other  person  shall  be  entitled  to  the 
same. 

The  above  statute  and  the  5  Wm.  IV. 
are  amended  by  an  act  of  1846,  the  9  & 
10  Vict.  c.  27.  Under  this  act  the  pur- 
poses for  which  friendly  societies  may 
be  formed  have  been  more  fully  defined 
and  multiplied.  In  general  they  may  be 
established  for  any  object,  the  contin- 
gency of  wliich  the  probability  may  be 
calculated  by  way  of  average,  and  the 
legality  of  which  the  law  officers  of  the 
crown  will  certify. 

According  to  this  act  members  may 
withdraw  from  societies  at  any  time,  if 
the  rules  do  not  prohibit  such  with- 
drawal, by  the  payment  of  arrears  and 
the  forfeit  of  future  claims  on  the  funds. 
In  lieu  of  a  barrister  a  registrar  of 
friendly  societies  for  England,  Ireland, 
and  Scotland  is  appointed  to  certify 
rules,  and  be  paid  a  salary  in  lieu  of 
fees.  Returns  of  the  rates  of  sickness 
and  mortality,  assets  and  liabilities,  to 
be  sent  to  the  registrar  every  five  years, 
under  a  penalty  of  dl.  on  the  officer 
neglecting.  Rules,  &c.,  heretofore  filed 
with  clerks  of  the  peace,  to  be  returned 
to  the  registrar.  Registrar  not  to  cer- 
tify the  rules  of  societies  established  sub- 
sequent to  July  3,  1846,  unless  society 
has  adopted  tables  of  sickness  and  mor- 
tality certified  by  the  actuary  of  the  Na- 
tional Debt  Office,  or  of  some  person 
vol..  II. 


who  has  been  for  five  years  an  actuary 
to  a  Life  Insurance  Company  in  London, 
Edinburgh,  or  Dublin. 

Before  these  directions  are  complied 
with,  no  society  is  entitled  to  enjoy  any 
of  the  privileges  or  advantages  commu- 
nicated by  the  act;  but  when  the  rules 
shall  have  been  enrolled,  and  until  they 
shall  have  been  altered  and  the  like  con- 
firmation shall  have  attended  such  alter- 
ation, they  shall  be  binding  upon  the 
members  of  the  society,  and  a  certified 
copy  of  them  shall  be  received  in  evi- 
dence in  all  cases.  The  treasurer  of  each 
society  must  give  bond  to  the  clerk  of 
the  peace  for  the  county,  with  two  suffi- 
cient sureties,  for  the  faithful  perform- 
ance of  his  trust,  and  nmst,  on  the  de- 
mand of  the  society,  render  his  accounts 
and  assign  over  the  funds  of  the  society 
at  the  demand  of  a  meeting  of  the  mem- 
bers. The  property  of  the  society  is 
to  be  vested  in  the  treasurer  or  trustees 
of  the  society,  who  may  bring  and  defend 
actions,  "  criminal  as  well  as  civil,  in  law 
or  in  equity,"  concerning  the  property, 
right,  or  claim  of  the  society,  provided 
they  shall  be  authorized  to  do  so  by  the 
vote  of  a  majority  at  a  meeting  of  the 
members. 

In  case  any  person  shall  die  intestate 
whose  representatives  shall  be  entitled  on 
his  account  to  receive  any  sum  from  the 
funds  of  the  society  not  exceeding  20/., 
the  treasurer  or  trustees  may  pay  the 
money  to  the  persons  'intitled  to  receive 
the  property  of  the  deceased,  without  its 
being  necessary  to  take  out  letters  of 
administration. 

It  is  not  lawful  to  dissolve  any  friendly 
society,  so  long  as  any  of  the  purposes 
declared  in  its  rules  remain  to  be  carried 
into  effect,  "without  obtaining  the  votes 
of  consent  of  five-sixths  in  value  of  tiie 
then  existing  members,  and  also  the  con- 
sent of  all  persons  then  receiving  or  then 
entitled  to  receive  relief  from  such  so- 
ciety; and  for  the  purpose  of  ascertaining 
the  votes  of  such  five-sixths  in  value, 
every  member  shall  b<i  entitled  to  one 
vote,  and  an  additional  vote  for  every 
five  years  that  he  may  have  been  a  mem- 
ber, provided  that  no  one  member  sh  .11 
have  n)ore  than  five  votes  in  the  who;<-," 

By  9  &  10  Vict.  c.  27,  s.  lu,  all  Uift* 
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putes  between  the  managers  and  mem- 
bers, or  their  representatives,  of  any 
such  society,  for  the  settlement  of  which 
recourse  must  now  be  had  to  the  supe- 
rior courts  in  the  respective  countries, 
may  be  referred  in  writing  to  the  several 
registrars;  and  where  the  subject  matter 
in  dispute  does  not  exceed  20/.,  it  shall 
be  so  referred,  unless  the  attorney  or 
solicitor-general,  or  the  lord-advocate  in 
Scotland,  shall  certify  that  it  ought  to 
be  decided  by  a  superior  court:  the  re- 
gistrar, in  case  of  reference,  to  have 
power  to  proceed  ex  parte  on  notice 
being  given  to  the  parties;  the  award  to 
be  final,  and  the  proceedings  not  subject 
to  any  stamp  duty. 

Tliere  is  no  regulation  for  the  pay- 
ment of  the  registrars  of  Scotland  or 
Ireland,  but  it  is  presumed  that  they  are 
to  be  paid  by  fees  as  under  the  previous 
acts.  The  registrar  of  England,  by 
s.  11,  is  to  retain,  out  of  the  fees  re- 
ceived by  him,  sufhcient  money  to  defray 
ofKce-rent,  the  salaries  of  clerks,  and  all 
other  incidental  expenses,  and  to  pay 
over  the  balance,  if  any,  to  the  accoun- 
tant of  the  consolidated  fund,  the  ac- 
counts of  the  fees  and  their  application 
being  kept  in  the  form  from  time  to  time 
prescribed  by  the  commissioners. 

Minors,  if  they  act  with  the  consent 
of  parents  or  guardians,  may  become 
members  of  friendly  societies,  having 
authority  to  act  for  themselves  on  the 
one  hand,  and  being  held  legally  respon- 
sible for  their  acts  on  the  other.  A 
statement,  attested  by  two  auditors  of  the 
funds,  to  be  made  annually,  of  which 
every  member  may  receive  a  copy  on  pay- 
ment of  a  sum  not  exceeding  sixpence. 

Every  friendly  society  enrolled  under 
this  act  is  obliged,  within  three  months 
after  the  expiration  of  every  five  years, 
to  transmit  a  return  of  the  rate  of  sickness 
and  UKjrtality,  according  to  the  experi- 
ence of  the  society  during  the  preceding 
five  years ;  such  return  to  be  made  in  a 
prescribed  form  to  insure  uniformity. 
These  returns  are  directed  by  9  Ac  To 
Vict.  c.  27,  to  be  addressed  to  the  regis- 
trar appointed  to  certify  the  rules  of 
friendly  societies,  London. 

The  following  are  among  the  benefits 
derived  from  a  Friendly  Society  being 


enrolled  under  the  10  Geo.  IV.  c.  56,  as 
amended  by  5  Wm.  IV.  and  10  Vict. : — 
1,  The  rules  are  binding,  and  may  be  le- 
gally enforced ;  2,  Protection  is  given  to 
the  members,  their  wives  and  children, 
&c.,  in  enforcing  their  just  claims,  and 
against  any  fraudulent  dissolution  of  the 
society ;  3,  The  property  of  the  society  is 
declared  to  be  vested  in  the  trustee  or 
treasurer  for  the  time  being ;  4,  The  trus- 
tee or  treasurer  may,  with  respect  to  pro- 
perty of  society,  sue  and  be  sued  in  his 
own  name ;  5,  Fraud  committed  with  re- 
spect to  property  of  society  is  punishable 
by  justices ;  6,  Court  of  Exchequer  may 
compel  transfer  of  stock,  &c.,  if  officer  of 
society  abscond  or  refuse  to  transfer,  &;c. ; 
7,  A.pplication  may  be  made  to  Court  of 
Exchequer  by  petition,  free  from  payment 
ofcourt  or  counsel's  fees,  &c.;  8,  Disputes 
settled  by  reference  to  justices  or  arbitra- 
tors—order of  justices  or  award  of  arbi- 
trators final ;  9,  Power  to  invest  their 
funds  to  any  amount  in  savings'  bank ; 
10,  Power  to  invest  their  funds  with  the 
Commissioners  for  the  Reduction  of  the 
National  Debt,  and  to  receive  uiterest  at 
the  rate  of  3/.  Os.  lOdf.  per  cent.;  11, 
Priority  of  payment  of  debts,  in  case  of- 
ficer, &c.,  of  society  become  bankrupt,  in- 
solvent, has  an  execution,  &c.,  against  his 
property,  or  dies  ;  12,  In  case  of  death  of 
members,  payment  may  be  made  of  sum 
not  exceeding  20/.,  without  the  expense, 
&c.,  of  obtaining  letters  of  administration ; 
13,  Members  are  allowed  to  be  witnesses 
in  all  proceedings,  criminal  or  civil,  re- 
specting pi'operty  of  society  ;  14,  Exemp- 
tion of  all  documents,  &c.,  from  stamp- 
duty. 

Societies  thus  constituted  and  privileged 
must  be  acknowledged  to  be  a  great  im- 
provement upon  the  old  benefit  clubs. 
Before  these  societies  were  regulated  by 
statute,  temptation  was  held  out  to  ob- 
tain members  by  the  smallness  of  the 
contributions,  which  proved  in  the  course 
of  years  wholly  inadequate  to  answer 
the  demands  that  were  then  sure  to 
arise,  although  the  income  of  the  so- 
ciety had  at  first,  while  the  members 
continued  young,  been  sufficient  for  the 
purpose.  The  mischief  thus  fell  upon 
them  when  they  had  become  old  and 
infirm,  and  had  no  means  of  reiieviuj^ 
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themselves  from  it :  this  evil  is  now 
prevented  by  the  compulsory  adoption  of 
tables  prescribing  such  rates  of  contribu- 
tions and  allowances  as  experience  has 
demonstrated  to  be  sufficient  and  equitable. 
It  is  unnecessary  to  give  the  tables  of 
contributions  required  from  members  of 
Friendly  Societies,  in  order  to  insure  to 
their  members  the  benefits  of  such  insti- 
tutions, as  every  information  respecting 
the  establishment  of  Friendly  Societies 
may  be  obtained,  free  of  expense,  on  ap- 
plication, through  a  post-paid  letter,  to 
the  "  Registrar  appointed  to  certify  the 
Rules  of  Friendly  Societies,  London." 

On  the  20th  of  November,  1844,  the 
nnmber  of  friendly  societies  which  had 
direct  accounts  with  the  Commissioners 
for  Reduction  of  the  National  Debt  was 
428,  and  the  amount  of  their  deposits  M'as 
1,770,775Z.     There  were  besides,  at  the 
same  date,  10,203  friendly  societies  which 
had  the  sum  of  1,272,04()Z.  invested  in 
savings'  banks. 
FUNDS.     [National  Debt.] 
FUNERAL.     [Interment.] 
FUR  TRADE.   [Hudson's  Bay  Com- 
pany.] 
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GAME-LAWS.  These  laws  deter- 
mine what  birds  and  beasts  are  to  be  con- 
sidered game,  and  impose  penalties  on 
those  who  unlawfully  kill  or  destroy 
game.  They  are  the  remnant  of  the  an- 
cient forest-laws,  under  which  the  killing 
one  of  the  king's  deer  was  equally  penal 
with  murdering  one  of  his  subjects  ;  or, 
as  Sir  W.  Blackstone  somewhat  quaintly 
eKpresses  it,  "  from  this  root  has  sprung 
a  bastard  slip,  known  by  the  name  of  the 
game-law,  now  arrived  to  and  wantoning 
m  its  highest  vigour,  both  founded  upon 
the  same  unreasonable  notion  of  perma- 
nent property  in  wild  creatures,  and  both 
productive  of  the  same  tyranny  to  the 
commons  ;  but  with  this  difference,  that 
the  forest -laws  established  only  one 
mighty  hunter  throughout  the  land,  the 
game-laws  have  raised  a  little  Nimrod  in 
every  manor"  (iv.  416). 

Some  portion  of  the  history  of  the  game- 
iaws  ia  this  country  will  be  found  under 


Forest -Laws,  and  Warren,  Free. 
Game  has  constantly  been  a  subject  of 
legislation  from  the  Conquest  to  the  pre- 
sent time.  The  last  general  statute 
which  relates  to  game  (2  Wm.  IV.  c.  32) 
was  enacted  in  1831,  and  it  repealed 
twenty-four  acts,  eight  of  which  had  been 
passed  in  the  reign  of  George  III.  It  is 
doubtful  whether  the  evils  of  the  game- 
laws  have  been  much  diminished  by  the 
act  of  1831.  Some  of  them  are  beyond 
the  reach  of  legislative  enactments.  In 
the  first  place,  liowever,  we  shall  briefly 
show  what  are  the  principal  statutory 
provisions  relating  to  game. 

Game  is  declared  to  include  hares, 
pheasants,  partridges,  grouse,  heath  or 
moor  game,  black  game  and  bustards. 
Snipe,  quail,  landrail,  woodcock,  and 
conies  are  not  game,  but  they  can  only 
be  taken  or  killed  by  certificated  persons. 

Woodcocks  and  snipes  may  be  taken 
with  nets  or  snares,  and  also  rabbits,  by  the 
proprietor,  in  an  enclosed  ground,  or  by 
a  tenant  and  his  sei-vant.  A  penalty  not 
exceeding  2l.  over  and  above  the  value 
of  the  bird  is  incurred  for  killing,  wound- 
ing, or  taking  any  house-dove  or  pigeon 
when  the  offence  does  not  amount  to  a 
larceny  (7  &  8  Geo.  IV.  c.  29). 

Any  person  who  purchases  a  certificate 
or  licence  may  kill  game  upon  his  own 
land,  or  on  the  land  of  any  other  person 
with  his  permission.  This  important 
alteration  of  the  law  was  effected  so  re- 
cently as  1831,  by  2  Wm.  IV.  c.  32,  be- 
fore which  time  a  person  was  required  to 
be  possessed  of  a  qualification  by  estate 
or  birth  to  entitle  him  to  kill  game.  The 
statute  13  Richard  II.  c.  13,  the  title  of 
which  was,  '  None  shall  hunt  but  they 
who  have  a  sufficient  living,'  was  the 
first  introduction  of  a  qualification  to  kill 
game.  This  statute  prohibited  laymen 
who  had  not  lands  or  tenements  of  40s. 
a  year,  and  priests  who  had  not  \0l.  a 
year,  from  taking  or  destroying  deer, 
hares,  or  conies,  upon  pain  of  one  year's 
imprisonment.  I5y  3  Jac.  I.  c.  13,  the 
qualification  to  kill  game  was  increased 
to  41)/.  a  year  in  land  and  200/.  in  personal 
property.  By  22  &  23  Car.  II.  c.  25,  the 
qualification  was  limited  to  persons  who 
liad  a  freehold  estate  of  100/.  per  annum 
or  a  leasehold  for  99  years  of  I.'jO/.  annual 
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value.  Some  personal  qualifications  were 
added,  as  b(  ing  the  son  and  heir  apparent 
of  an  esquire.  Persons  who  had  not  these 
qualifications  were  not  allowed  to  have 
or  keep  game  dogs.  Certificates  were 
first  required  to  be  taken  out  by  persons 
qualified  to  kill  game  by  the  act  25  Geo. 
III.  c.  50.  The  certificate  itself,  which 
costs  3/.  13s.  6c?.,  now  gives  a  qualifica- 
tion. It  must  be  taken  out  annually,  and 
expires  in  July.  A  sportsman  who  refuses 
to  show  his  certificate  when  demanded 
by  collectors  of  taxes,  gamekeepers,  land- 
lords, occupiers,  and  lessees,  is  liable 
to  a  penalty  of  20l.  Uncertificated  per- 
sons sporting  are  liable  to  a  penalty  of 
o/.  for  each  offence,  witii  additional  pe- 
nalties under  the  Certificate  Act  of 
23i.  13a-.  6d.  But  by  the  acts  of  1848  the 
11  &  12  Vict.  c.  29,  and  c.  30,  owner 
or  occupier  of  enclosed  groun<ls  having 
u  right  to  kill  game  thereon,  in  England 
or  Scotland,  is  enabled  himself  or  any  one 
autliorized  lay  him  in  writing,  to  kill  hares 
vithout  taking  out  a  game  certificate. 

The  right  which  a  certificate  gives  to 
Kill  game  is  subject  to  a  number  of  re- 
strictions. A  certificated  person  is  liable 
to  a  penalty  of  5l.,  with  costs,  for  taking 
or  killing  game  on  Sunday  or  Christmas- 
day,  and  to  a  penalty  not  exceeding  20s. 
for  each  head  of  game  taken  or  killed  at 
the  season  when  the  pursuit  of  each  kind 
of  game  is  prohibited.  He  is  subject  to 
the  general  law  of  trespass  for  going 
upon  another  person's  land.  Generally 
speaking,  the  right  of  killing  the  game 
is  reserved  by  the  landlord,  when  he 
leases  his  land,  and  when  this  is  the  case 
the  occupier  of  the  land  can  neither  kill 
game  nor  give  permis.sion  to  another  per- 
son to  do  so.  He  is  liable  under  §  §  11, 
1?  of  1  &  2  Wm.  IV.  c.  32  to  a  penalty  of 
20».,  with  costs,  for  every  head  of  game 
killed  by  him  or  other  persons  autho- 
rized by  him.  The  landlord  when 
he  reserves  it  may  kill  game  on  the 
tenant's  land,  or  authorize  any  certi- 
ficated person  to  enter  on  the  land  and 
kill  game.  The  tenant  may  kill  wood- 
cocks, snipes,  quails,  landrails,  or  rabbits, 
on  the  land  which  he  occupies,  but  he 
cannot  authorize  other  persons  to  kill 
them.  The  person  who  has  the  right  of 
killing  the  game,  or  the  occupier  of  the 


land,  or  gamekeepers,  or  any  person  au- 
thorized by  either  of  them,  may  require 
a  person  found  trespassing  in  pursuit  of 
game  to  quit  the  land,  and  to  give  his 
name  and  place  of  abode ;  and  in  case  of 
refusal,  the  trespasser  may  be  taken  in- 
stantly before  a  magistrate,  who  may  fine 
him  5/. ;  but  if  not  brought  before  a  ma- 
gistrate within  twelve  hours,  proceedings 
must  be  taken  by  summons  or  warrant. 
If  five  or  more  persons  together  trespass 
in  pursuit  of  game,  and  any  one  of  them 
be  armed  with  a  gun,  and  if  threats  or 
violence  are  used  to  prevent  any  author- 
ized person  from  approaching  them  for 
the  purpose  of  requiring  them  to  quit  the 
land,  or  to  tell  their  names  and  abodes, 
every  person  so  offending  is  liable  to  a 
penalty  not  exceeding  5/.,  in  addition  to 
any  other  penalty  with  costs. 

The  law  is  very  severe  against  per- 
sons not  authorized,  who  take  or  de- 
stroy game  by  night.  By  1  &  2  Wm. 
IV.  c.  32,  *  day-time'  is  to  be  deemed 
from  one  hour  before  sun-rise  to  one 
hour  after  sun-set.  The  9  Geo.  IV. 
c.  69,  enacts,  that  if  any  person  by  night 
shall  take  or  kill  game  or  rabbits  on  any 
land,  or  shall  enter  therein  with  gun,  net, 
engine,  or  other  instrument,  for  the  pur- 
pose, he  shall,  on  conviction  before  two 
justices,  be  committed  to  hard  labour  in  the 
house  of  correction  for  a  term  not  exceed- 
ing three  months,  and,  at  the  expiration 
of  that  period,  find  securities  for  twelve 
months,  himself  in  lOZ.  and  two  others  in 
5l.  each,  or  one  security  in  lOZ.  In  case  of 
not  finding  sureties  (and  it  is  not  a  likely 
case  that  night-poachers  should  be  able  to 
find  them),  the  offender  may  be  further 
imprisoned  six  months.  For  a  second 
offence  the  term  of  imprisonment  is  ex- 
tended to  six  months,  the  sureties  are 
doubled,  and  required  for  a  period  of  two 
years.  If  the  offender  cannot  find  sure- 
ties, he  may  be  further  imprisoned  for 
twelve  montiis.  The  third  offence  is  pun- 
ishable with  transportation  for  seven  years, 
or  imprisonment  with  hard  labour  in  the 
house  of  correction  for  a  term  not  ex- 
ceeding tw^o  years.  (3ff'enders  under  this 
act  may  be  apprehended  on  the  spot  by 
owners  and  occupiers  of  lands,  their  ser- 
vants and  assistants  ;  and  if  they  assault 
or  offer  violence  with  gun,  club,  stick,  or 
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otherwise,  they  are  liable  to  be  trans- 
ported for  seven  years,  or  to  be  impri- 
soned with  hard  labour  for  two  years. 
The  punishment  for  night-poaching  is 
still  more  severe  when  three  or  more  per- 
sons enter  any  land  for  the  purpose  of 
taking  or  destroying  game  or  rabbits, 
armed  with  a  gun,  bludgeon,  or  other 
offensive  weapon,  and  they  are  subject  to 
transportation  for  a  period  not  exceeding 
fourteen  years,  or  to  imprisonment  with 
hard  labour  for  not  exceeding  three  years. 
In  1844  an  act  was  passed  (7  &  8  Vict.  c. 
29)  which  extended  the  provisions  of  9 
Geo.  IV.  c.  69,  against  night-poaching  to 
persons  who  take  or  kill  game  or  rabbits 
upon  public  roads  or  highways,  and  other 
roads  and  paths  leading  to  enclosed  gates, 
and  also  at  the  gates,  outlets,  and  open- 
ings between  such  lands  and  roads  or 
paths. 

By  §  36  of  1  &  2  Wm.  IV.  c.  32,  it  is 
enacted,  that  if  any  unauthorized  person 
be  found  by  day  or  night  on  any  land  in 
search  of  game,  and  have  in  his  possession 
any  game  which  "  appear  to  have  been 
recently  killed,"  any  authorized  person,  as 
gamekeepers,  occupiers,  or  others  who 
have  the  right  of  killing  the  game,  may 
demand  such  game  and  seize  it  if  not  im- 
mediately delivered. 

A  penalty  not  exceeding  lOl.  is  incurred 
for  laying  poison  with  intent  to  destroy 
game  (1  &  2  Wm.  IV.  c.  32). 

If  any  person  who  is  not  authorized  to 
kill  game  himself,  or  who  has  not  per- 
mission from  a  person  wl.o  has  such 
right,  shall  take  out  of  the  nest  or  destroy 
the  eggs  of  any  bird  of  game  or  of  any 
swan,  wild  duck,  teal,  or  widgeon,  or 
shall  knowingly  have  in  his  possession 
any  such  eggs  so  taken,  he  shall  be  liable 
on  conviction  to  a  penalty  not  exceeding 
5«,  with  costs  for  each  egg.  (1  &  2 
Wm.  IV.  c.  32,  §  24.) 

By  the  act  7  &  8  Geo.  IV.  c.  29,  it  is 
felony  to  course,  hunt,  snare,  carry  away, 
kill,  or  wound,  or  attempt  to  kill  or 
wound,  any  deer  kept  in  any  enclosed 
land,  whether  forest,  chase,  or  purlieu,  or 
other  place  wherein  deer  is  usually  kept. 
The  punishment  is  transportation  for 
seven  years,  or  imprisonment  for  two 
years.  If  the  offence  be  committed  in 
the  unindoiied  part  of  a  forest,  chase, 


&c.,  the  penalty  for  the  first  offence  is  d 
sum  not  exceeding  50Z. :  and  for  a  second 
offence,  transportation  or  imprisonment. 

Such  are  the  principal  legal  provisions 
respecting  game  which  exist  at  the  pre- 
sent day.  This  right  of  appointing  per- 
sons called  game-keepers,  who  are,  pro- 
perly speaking,  a  game  police,  does  not 
belong  to  all  owners  of  lands.  Game- 
keepers were  first  allowed  to  be  appointed 
by  22  &  23  Car.  II.  Before  the  act 
1  &  2  Wm.  IV.  c.  32  was  passed,  a 
person  could  only  appoint  one  game- 
keeper. By  this  act  lords  of  manors 
may  appoint  one  or  more  gamekeepers  to 
preserve  or  kill  game  within  the  manor 
for  their  own  use.  Lords  of  manors  may 
depute  any  person  to  be  a  gamekeeper  to 
a  manor,  with  authority  to  kill  game  for 
his  own  use  or  that  of  any  other  person 
named  in  the  deputation.  The  game- 
keepers are  authorized  to  seize  all  dogs, 
nets,  and  other  engines  used  for  killing 
game  by  uncertificated  persons. 

Until  the  passing  of  the  act  1  &  2 
Wm.  IV.,  c.  32,  no  person  was  allowed 
to  sell  game ;  but  it  was  made  saleable  by 
this  act,  as  the  law  was  systematically 
evaded.  A  dealer  in  game  must  obtain 
an  annual  licence  from  the  justices,  who 
hold  a  special  session  in  July  for  the 
purpose  of  granting  such  licences.  Inn- 
keepers, victuallers,  retail  beer-sellers, 
guards,  coachmen,  carriers  or  higglers, 
or  persons  in  the  employ  of  any  of  these 
classes  of  persons,  are  prohibited  from 
dealing  in  game.  Licensed  dealers  who 
buy  game  of  any  person  not  authorized 
to  sell  it  are  liable  to  a  penalty  of  10/ 
with  costs.  A  person  not  being  licensed, 
who  buys  game  of  an  unlicensed  person, 
subjects  himself  to  a  penalty  not  exceed- 
ing ^l.  for  each  head  of  game,  with  costs. 

The  preservation  of  game  is  an  ob- 
ject of  constant  solicitude  to  nearly 
all  those  who  belong  to  the  landed  gentry 
in  this  country.  The  pursuit  of  game 
is  not  only  followed  for  the  sport  which 
it  affords,  but  because  ideas  derived 
from  the  feudal  times  still  attach  a  social 
distinction  to  the  right  of  killing  birds 
and  beasts  of  game.  It  is  only  fifteen 
years  since  this  privilege  was  acquired 
only  by  pro[)erty  or  birth.  It  is  still 
sufficiently    restricted     to    confer   upon 
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those  who  enjoy  it  a  petty  importance 
to  which  common-minded  persons  may 
attach  some  value.  Within  the  last  fifty 
years  game  has  been  preserved  to  an 
excess  which  was  previously  unknown. 
Most  of  the  laws  relating  to  game 
which  have  been  passed  within  this 
period  have  been  to  enable  game  pre- 
servers to  indulge  in  this  taste,  and  to 
visit  with  greater  severity  those  who 
are  tempted  by  the  abundance  of  game 
to  become  poachers.  The  accumula- 
tion of  game  in  preserves,  watched  and 
guarded  by  numerous  keepers,  has  led  to 
changes  in  the  modes  of  sporting.  The 
sportsman  of  the  old  school  was  con- 
tented with  a  little  spoil,  but  found  en- 
joyment in  healthful  recreation  and  ex- 
ercise, and  was  aided  by  the  sagacity  of 
his  dogs.  In  the  modern  system  of  bat- 
tue-shooting, the  woods  and  plantations 
are  beaten  by  men  and  boys  ;  attendants 
load  the  sportsman's  guns,  and  the  game 
is  driven  within  reach  of  gun-shot, 
and  many  hundred  heads  of  game  are 
slaughtered  in  a  few  hours.  The  true 
sportsman  would  as  soon  think  of  spoiling 
a  poultry-yard.  Battue-shooting  is  the 
end  of  excessive  game-preserving ;  and 
in  this  so-called  sport,  members  of  the 
royal  family,  ministers  of  state,  and  many 
of  the  aristocracy  eagerly  participate.  In 
an  ordinary  day's  sport  of  this  description, 
seven  or  eight  hundred  head  of  game  will 
be  killed  by  three  or  four  sportsmen  in 
about  four  hours,  and  perhaps  fifty  or 
sixty  wounded  will  be  picked  up  on  the 
following  day.  A  couple  of  gentlemen 
will  kill  nine  hundred  hares  in  one  day. 
On  a  great  field-day,  when  the  sportsmen 
are  more  numerous,  the  slaughter  is  im- 
mense. Whole  waggon-loads  of  hares  are 
sent  off  to  the  London  and  other  great 
markets  for  sale,  as  the  result  of  one 
day's  sport. 

The  effect  of  protecting  game  by  op- 
pressive laws  is,  perhaps,  more  inju- 
rious to  the  morals  of  the  rural  popula- 
tion than  any  other  single  cause.  The 
gentry  of  England  are  distinguished  by 
many  good  qualities ;  but  the  manner  in 
which  many  of  them  uphold  their  amuse- 
ments at  the  cost  of  filling  the  gaols  with 
their  poor  neighbours,  who  acquire  those 
habits  which  lead  to  the  ruin  of  them- 


selves and  families,  is  a  blot  on  their 
character  which  has  yet  to  be  wiped  off. 
With  a  densely  crowded  population, 
thousands  of  whom  are  often  pressed  by 
hunger,  and  frequently  in  a  state  of  the 
most  lamentable  poverty-,  the  temptation 
to  kill  game  is  irresistible.  It  swarms 
before  the  labourer  as  he  returns  home 
in  the  evening  from  his  long  day  of  hard 
toil.  He  does  not  recognize  property  in 
game.  No  man  can  claim  an  individual j^i 
hare  or  partridge  like  an  ox  or  a  sheep.jH 
The  latter  must  be  fed  at  the  expensed! 
of  their  owners  :  but  game  is  fed  by  no 
one  in  particular.  This  man,  then,  who 
probably  would  not,  for  all  his  poverty, 
violate  the  laws  of  property  in  the  case 
of  poultry,  and  who  at  the  bottom  recog- 
nizes no  greater  right  of  property  in  a 
partridge  than  in  a  sparrow,  sets  a  snare 
in  the  haunts  frequented  by  game  near 
his  cottage,  and  is  pounced  upon  by  the 
keeper.  When  he  comes  out  of  the  gaol, 
often  the  training  school  for  profligacy — 
the  farmers  perhaps  dare  not  employ 
him  lest  they  should  offend  the  game- 
preservers  their  landlords.  The  justice 
and  the  rural  police  look  upon  the  gaol- 
bird with  suspicion  ;  and  only  at  the  beer- 
shop,  with  men  of  his  own  stamp  and 
character,  does  he  feel  at  home.  It  is 
hardly  necessary  to  sketch  his  further 
progress.  In  nine  cases  out  of  ten,  it  is 
from  bad  to  worse  :  and  this  because  for 
objects  of  selfish  gratification  men  have 
given  to  a  bird  or  beast  of  little  worth  in 
itself  an  arbitrary  value,  and  protected  it 
by  statutory  regulations  stricter  than 
are  applied  to  many  other  things  which 
are  recognised  as  objects  of  property  by 
all  mankind. 

The  number  of  persons  convicted  at 
assizes  and  sessions  in  1843,  for  in- 
fractions of  the  game-laws  in  England 
and  Wales,  was  4,529,  of  whom  4<) 
were  transported.  Between  1S33  and 
1844,  there  were  41  inquests  on  game- 
keepers found  dead,  and  in  26  cases 
verdicts  of  wilful  murder  were  returned. 
In  1843,  out  of  201  persons  summarily 
convicted  in  Bedfordshire,  143  were  com- 
mitted for  poaching,  and  sentenced  to 
prison  for  an  average  period  of  seven 
weeks  each.  In  the  same  year,  out  of 
539  persons  committed  to    the    county 
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gaol  for  liuckinghamshire,  1G9  were  for 
offences  against  the  game-laws.  The 
wives  and  families  of  these  men  must  be 
maintained  during  the  husband's  impri- 
sonment; and  hence  the  poor-rates  and 
the  county-rates  are  at  the  same  time 
increased.  Gaols  require  to  be  enlarged  ; 
and  as  poaching  leads  to  other  crimes,  a 
more  extensive  police  is  required  for  the 
protection  of  property.  The  time  of  this 
force  is  not  a  little  taken  up  in  preventing, 
detecting,  and  apprehending  poachers. 
The  game-laws  are  in  this  way  a  heavy 
burden  on  the  occupiers  of  land. 

The  total  expenditure  which  the  pre- 
servation of  game  occasions  is  probably 
more  onerous  than  that  which  is  required 
for  the  support  of  the  immense  mass  of 
pauperism  which  exists  in  this  country. 
Game,  and  the  game-laws,  are  among 
the  greatest  hindrances  to  the  improve- 
ment of  agriculture.  They  not  only  pre- 
vent a  gain,  but  they  occasion  a  loss  to  the 
actual  aggregate  of  agricultural  products. 

Many  landowners  in  their  enthusiasm 
respecting  game  take  means  to  ensure  its 
preservation  which  none  but  tenants  in  a 
wretched  state  of  dependence  would  sub- 
mit to.  The  tenant  is  not  allowed  to  use 
his  best  skill  in  the  application  of  his  own 
capital  to  the  land,  but  is  interfered  with 
on  account  of  the  game.  This  game 
devours  the  produce  of  the  land,  is 
fattened  at  the  tenant's  expense  (com- 
pensation for  the  destructiveness  of 
game  being  generally  futile  and  decep- 
tive), and  the  landlord  pockets  the  money 
•which  the  game  thus  fed  produces  in  the 
market.  The  effect  would  be  far  less 
injurious  if  the  landlord  turned  a  certain 
proportion  of  his  oxen  and  sheep  to  feed 
with  those  which  belong  to  his  tenants. 
There  are  instances  where  the  landlord 
lets  the  game  on  the  tenant's  land  to  a 
third  person,  and  thus  gets  two  rents,  one 
for  the  land,  and  another  rent  for  the 
game  after  it  has  been  fed  by  the  farmer. 

It  has  often  been  stated  that  from 
three  to  five  hares  eat  and  destroy  as 
much  as  would  keep  one  sheep.  On 
many  farms  the  number  of  hares  average 
at  least  two  per  acre  ;  and  the  destruction 
by  hares  alone  is  often  equal  to  an  addi- 
tional rental  of  10«.  per  acre  on  tlie  whole 
of  the  faruc :  there  is,  besides,  the  w'<**" 


and  destruction  caused  by  rabbits,  phea- 
sants, and  partridges.  On  some  farms 
of  500  acres  where  the  game  is  strictly 
preserved,  but  not  excessively,  the  loss 
caused  by  hares  will  often  amount  to 
above  20U/.  The  landlord  sells  the  hares 
at  perhaps  is.  6d.  each,  and  pockets  75l. 
This  is  short-sighted  enough,  setting 
aside  the  bad  moral  effect  of  the  prac- 
tice. The  operations  of  the  poacher,  if 
he  escape  detection,  are  in  one  sense 
beneficial  to  the  tenant-farmer,  for  the  de- 
struction of  the  game  adds  to  the  farmer's 
profit;  but  if  the  poacher  be  convicted 
and  sent  to  gaol,  then  the  support  of  the 
man  and  his  family  adds  to  the  loss  which 
the  game  occasions. 

Many  of  the  reservations  and  cove- 
nants in  leases  in  relation  to  game  are 
fit  only  for  the  copyholders  of  a  manor 
four  or  five  centuries  ago.  There  are 
many  farms  on  which  the  tenants  are 
forbidden  either  to  mow  wheat  or  drill 
turnips.  Mowing  costs  less  than  reap- 
ing, and  the  tenant  has  besides  the  ad- 
vantage of  an  extra  quantity  of  straw  for 
the  stock  and  for  manure  ;  but  then  the 
ground  is  left  too  bare  to  shelter  the 
partridges,  and  therefore  the  scythe  must 
not  be  used,  nor  any  other  instrument 
which  cuts  lower  than  twelve  inches. 
Drilling  turnips  is  now  an  essential  opera- 
tion in  all  good  systems  of  farming ;  but 
though  it  gives  a  much  greater  weight  of 
roots  per  acre,  it  encourages  the  birds 
to  run,  and  spoils  sport.  In  some  dis- 
tricts, where  game  is  preserved  with  great 
strictness,  a  farmer  is  not  allowed  to  sow 
winter  tares.  To  drain  land  where  rat)- 
bits  are  kept  would  be  a  waste  of  pro- 
perty. Legislation  cannot  produce  any 
improvement  in  this  state  of  things.  It 
arises  from  the  dependent  condition  of 
the  great  majority  of  the  tenant  farmers ; 
and  if  a  law  were  passed  which  gave  them 
the  right  to  kill  the  game  on  their  lands 
it  would  be  of  no  advantage  to  them. 
The  gamekeepers  and  other  retainers  of 
the  great  and  small  game-preservers  are 
spies  on  the  tenant,  and  in  the  intense 
competition  for  farms  he  dare  not  contra- 
vene the  wishes  of  his  landlord.  Public 
opinion  may  and  does  produce  some  effect 
on  the  landlord's  exercise  of  his  power, 
but  this  is  confined  to  isolated  cwim. 
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The  administration  of  the  game-laws  in 
England  is  in  the  hands  of  persons  who 
are  eitiier  game-preservers  themselves, 
or  who,  generally  speaking,  are  not  un- 
favourable to  the  system,  and  hence  the 
rigour  with  which  offences  against  the  law 
are  visited.  Impartiality  is  scarcely  to  be 
expected  when  those  who  sit  in  judgment 
have  to  decide  upon  offenders  against 
their  own  cherished  privileges.  Before 
tiie  act  1  &  2  Wm.  IV.  c.  32  was  passed, 
penalties  for  infractions  of  the  game-laws 
could  be  recovered  before  one  justice; 
but  now  conviction  can  only  take  place 
before  two  justices,  and  an  appeal  lies  to 
the  quarter-sessions,  but  a  certiorari  is 
not  allowed.  There  was  no  appeal  for- 
merly, and  great  obstacles  were  thrown 
in  the  way  of  obtaining  a  certiorari. 

On  the  27th  of  February,  1845,  on  the 
Jnotion  of  Mr.  Bright,  M.P.  for  Durham, 
a  select  committee  was  appointed  to  in- 
quire into  the  operation  of  the  game-laws. 
At  the  close  of  the  session  the  committee 
reported  that  they  had  not  concluded  their 
inquiry,  and  it  was  to  be  resumed  in  the 
fiession  of  1846.  Certain  members  of  the 
committee  voted  against  printing  the  evi- 
dence already  taken,  and  when  the  chair- 
man, who  had  given  notice  of  his  inten- 
tion, was  about  to  bring  the  question 
before  the  House,  the  House  was  counted 
out.  The  evidence  therefore  could  not 
be  printed  before  1846. 

The  number  of  certificates  taken  out 
annually  to  kill  game  is  about  40,000  in 
Great  Britain,  and  the  number  of  licences 
to  sell  game  about  800. 

In  other  countries,  as  well  as  in  Eng- 
land, game-laws  have  been  an  instrument 
of  oppression.  In  France  before  the  first 
revolution  there  were  edicts  for  preserv- 
ing game  which  "  prohibited  weeding  and 
hoeing,  lest  the  young  partridges  should 
be  disturbed  ;  steeping  seed,  lest  it  should 
injure  the  game ;  manuring  with  night 
soil,  lest  the  flavour  of  the  partridges 
should  be  injured  by  feeding  on  the  corn 
so  produced ;  mowing  hay,  &c.  before  a 
certain  time,  so  late  as  to  spoil  many 
crops,  and  taking  away  the  stubble  which 
would  deprive  the  birds  of  shelter." 
(Arthur  Young's  Travels  m  France  in 
1787-88-89).  The  tyranny  of  the  mano- 
rial courts  rendered  it  hopeless  to  escape 


from  this  oppressive  system.  The  Con- 
stituent Assembly  abolished  this  exclusive 
'*  droit  de  la  chasse,"  which  the  seigneurs 
arrogated  to  themselves.  Offences  against 
the  game-laws  in  France  are  now  few 
and  simple,  and  the  punishment  trivial. 

GAMING,  or  GAMBLING,  is  an 
amusement,  or  we  might  properly  call 
it  a  vice,  which  has  always  been  com- 
mon in  all  civilized  countries  and 
among  all  classes,  but  more  particularly 
those  who  have  no  regular  occupation. 
A  passion  for  gaming  is  not  confined 
to  the  nations  called  civilized :  wher- 
ever men  have  much  leisure  time 
and  no  pursuit  which  will  occupy  the 
mind  and  stimulate  it  to  active  exertion, 
the  excitement  of  gaming,  which  is  no- 
thing more  than  the  mixed  pleasure  and 
pain  arising  from  the  alternations  of  hope 
and  fear,  success  and  failure,  is  a  neces- 
sity which  all  men  feel,  though  in  differ- 
ent degrees,  according  to  the  difference  of 
temperament.  The  Germans,  says  Tacitus 
{De  Moribiis  Germanorum,  c.  24),  stake 
their  own  persons,  and  the  loser  will  go 
into  voluntary  slavery,  and  suffer  himself 
to  be  bound  and  sold,  though  stronger 
than  his  antagonist;  and  many  savage 
nations  at  the  present  day  are  notoriously 
addicted  to  gambling.  Gaming  has  been 
described  by  Cotton,  an  amusing  author 
who  wrote  in  the  beginning  of  the  last 
century,  as  "  an  enchanting  witchery  got- 
ten betwixt  idleness  and  avarice."  Be- 
sides the  pleasure  derived  from  the  ex- 
citement that  attends  games  of  chance, 
there  is  no  doubt  that  the  desire  to  enjoy 
without  labour  is  one  motive  which  ope- 
rates on  a  gambler ;  but  this  motive 
operates  more  on  those  who  are  practised 
gamesters  than  on  those  who  are  begin- 
ning the  practice  ;  and  instances  are  not 
wanting  of  men  strongly  addicted  to  gam- 
ing, who  have  yet  been  indifferent  to 
money,  and  whose  pleasure  has  consisted 
in  setting  their  property  on  a  die. 

In  France,  and  many  other  parts  of  the 
Continent,  government  has  derived  a  con- 
siderable revenue  from  games  of  chance. 
In  Paris,  the  exclusive  right  of  keeping 
public  gaming-houses  was,  until  the  year 
1838,  let  out  to  one  company,  who  paid 
an  annual  sum  of  6,000,000  francs  (about 
i  240,000/.)  for  the  privilege.     They  kept 
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six  houses,  namely,  Frascati's,  the  Salons, 
and  four  in  the  Palais  Koyal.  In  a  trial  in 
Paris,  it  came  out  in  the  course  of  the  evi- 
dence, that  the  clear  profit  for  1837,  exclu- 
sive of  the  duty,  had  been  1,900,000  francs 
( "6,000/.),  of  which  three-fourths  was  paid 
to  the  city  of  Paris,  leaving  the  lessee 
1 9,000Z.  for  his  own  share.  The  average 
number  of  players  per  day  was  stated  at 
3000,  and  about  1000  more  refused  ad- 
mittance. The  games  played  were  chiefly 
Koulette  and  Rouge-et-Noir,  of  which  the 
'atter  is  the  favourite.  It  is  very  seldom 
that  large  sums  are  staked  at  Roulette,  as 
the  chances  against  the  player  are  con- 
sidered immense  by  professional  men,  a 
class  of  gentlemen  who  are  gamblers  by 
profession.  Rouge-et-Noir  is  played  with 
four  packs  of  cards,  and  the  '  couleur ' 
which  is  nearest  31  wins ;  the  black  being 
dealt  for  first,  and  then  the  red.  All  the 
houses  were  open  from  one  o'clock  in  the 
afternoon  till  one  or  two  after  midnight ; 
and  latterly  till  five  or  six  in  the  morn- 
ing. The  highest  play,  especially  at 
Frascati's,  was  carried  on  between  three 
and  six  in  the  afternoon.  Ten  or  twelve 
thousand  francs  were  constantly  lost  at 
a  sitting,  and  once  within  these  few  years 
100,000  francs,  which  constituted  the 
'  Banque'  of  the  day,  was  won  by  a  Frejich 
nobleman.  The  actual  chance  of  the  tJ.ble 
or  *  Banque'  is  considered  to  be  7^  per 
cent,  above  that  of  the  player,  supposmg 
the  game  to  be  fairly  played,  as  it  no 
doubt  was  in  Paris,  under  the  old  system ; 
the  cards  being  examined  and  stamped 
by  the  government,  and  there  being  an 
agent  of  the  police  always  present  and 
ready  to  detect  any  attempted  fraud  on 
the  part  of  the  company.  But  admitting 
the  game  to  be  fairly  played,  the  coolness 
of  the  '  croupiers'  or  dealers,  who  had  no 
interest  at  stake  (the  whole  of  the  losses 
or  gains  being  taken  by  the  company), 
and  the  large  capital  of  the  latter,  made 
it  absolutely  impossible  for  the  player  to 
win,  in  the  long  run  ;  nay,  it  is  clear  that 
he  must  lose,  and  in  that  proportion  to 
his  stake,  which  prol)ably  is  regulated  by 
his  means.  Nevertheless,  under  the  in- 
fluence of  those  causes  which  first  lead 
men  to  gaming,  confirmed  by  habit  and 
example,  they  still  continue  to  indulge 
their  passion  till  they  are  reduced  to 


beggary,   which    is  often    followed    by 
suicide. 

That  a  vice  which  causes  so  much 
wretchedness  should  not  merely  be  per- 
mitted and  superintended  by  the  govern- 
ment, but  that  it  should  contribute  con- 
siderably to  the  public  revenue,  has  been 
a  subject  of  loud  complaint  in  Franco^ 
and  at  last  the  ministers,  in  compliance 
with  the  desire  of  the  Chamber  of  Depu- 
ties, determined  to  grant  no  more  licences 
after  the  1st  of  January,  1838. 

In  this  and  in  many  other  difldcult  ques- 
tions, as  to  how  far  and  in  a  hat  manner 
a  state  should  interfere  with  the  acts  of 
its  citizens,  many  zealous  advocates  for 
change  and  reform  do  not  perceive  the 
great    distinction    between   making    an 
enactment  or  establishing  some  practice 
with  reference  to  a  certain  end,  and  re- 
pealing the  same  enactment  after  it  has 
been  long  in  force.     The  reasons  which 
j  would  be  good  reasons  for  not  making 
I  such  enactment,  may  also,  either  in  their 
j  whole  extent  or  to  some  extent,  be  good 
I  reasons   for  not  repealing    such   enact- 
'  ment  when  once  in   force,  or  not  dis- 
!  continuing  such  practice  when  once  esta- 
blished. 

In  England,  before  the  passing  of  8  &  9 
Vict.  c.  109,  the  law  considered  wagers  in 
general  as  legal  contracts,  and  the  winner 
of  a  wager  could  enforce  his  claim  in  a 
court  of  law.  The  exceptions  to  this  rule 
were,  where  the  wager  was  an  incitement 
to  a  breach  of  the  peace  or  to  immorality ; 
where  it  affected  the  feelings  or  interests 
of  third  persons,  or  exposed  them  to 
ridicule  or  inconvenience ;  or  where  it 
was  against  sound  policy  or  prohibited  by 
statutory  enactment.  In  cases  not  com- 
prehended within  the  above  exceptions 
the  judges  frequently  refused  to  try  ac- 
tions respecting  wagers  when  they  con- 
sidered the  matter  to  be  of  a  frivolous  or 
of  an  improper  nature. 

In  Scotland  the  c6drts  followed  an 
opposite  rule  to  that  which  prevailed  in 
England.  They  held  that  "  they  were 
instituted  to  try  adverse  rights,  and  not 
to  determine  silly  or  impertinent  doubts 
or  inquiries  of  persons  not  interested  in 
the  matters  in  question ;"  and  they  de- 
cided "  that  their  proper  functions  are  to 
enforce  the  rights  of  parties  arising  out 
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of  serious  transactions,  and  not  to  pay 
regard  to  Sponsiones  ludicrae." 

In  1844  a  select  committee  of  the  House 
of  Commons  on  gaming  recommended 
that  "  wagering  in  general  should  be  free 
and  subject  to  no  penalty ;"  and  they 
also  expressed  an  opinion  in  favour  of  the 
law  of  England  being  assimilated  to  that 
of  Scotland. 

In  the  session  of  1845  the  act  8  &  9  Vict. 
C.  109  was  passed,  which  enacts  "That 
all  contracts  or  agreements,  whether  by 
parole  or  in  writing,  by  way  of  gaming  or 
wagering,  shall  be  null  and  void  ;  and 
that  no  suit  shall  be  brought  or  main- 
tained in  any  court  of  law  or  equity  for 
recovering  any  sum  of  money  or  valuable 
thing  alleged  to  be  won  upon  any  wager, 
or  which  shall  have  been  deposited  in  the 
hands  of  any  person  to  abide  the  event  on 
which  any  wager  shall  have  been  made  : 
provided  always,  that  this  enactment 
shall  not  be  deemed  to  apply  to  any  sub- 
scription or  contribution,  or  agreement  to 
subscribe  or  contribute,  for  or  toward 
any  plate,  prize,  or  sum  of  money  to  be 
awarded  to  the  winner  or  winners  of  any 
lawful  game,  sport,  pastime,  or  exercise." 

By  16  Charles  II.  c.  7,  any  person  who 
won  any  sum  of  money  by  fraud,  cosenage, 
or  deceit  was  to  forfeit  treble  the  value 
won.  Under  8  &  9  Vict.  c.  109,  cheating 
at  play  is  to  be  punished  as  obtaining 
money  under  false  pretences. 

The  act  IG  Charles  II.  c.  7  was  also 
designed  to  repress  excessive  gaming  by 
restraining  it  to  playing  for  ready  money. 
By  §  2  it  was  provided  that  if  any  person 
shall  play  or  bet,  &c.  other  than  with  or 
for  ready  money,  and  shall  lose  any  sum. 
&c.  exceeding  100/.  at  any  one  time  or 
meeting,  upon  ticket  or  credit,  or  other- 
wise, and  shall  not  pay  down  the  same  at 
the  time,  the  party  losing  shall  not  be 
compelled  to  pay ;  any  contract  or  se- 
curities for  the  payment  are  declared 
void  ;  and  the  person  winning  shall  for- 
feit treble  the  value.  This  act  is  repealed 
by  8  &  9  Vict.  c.  109. 

The  act  9  Anne,  c.  14,  also  prohibits 
all  gaming  or  betting  on  any  game  on 
credit,  and  enacts  that  any  person  who 
shall  at  any  one  time  or  sitting,  by  play- 
ing at  cards,  dice,  or  other  game  what- 
soever, or  betting  on  the  sides  of  such  as 


do  play,  lose  to  any  one  or  more  persons 
in  the  whole  the  sum  or  value  of  10/., 
and  shall  pay  the  same  or  any  part 
thereof,  may  within  three  months  sue  for 
and  recover  the  same;  and  if  the  loser  do 
not  within  three  months  sue  for  the  same, 
any  other  person  may  sue  and  recover 
with  tre])le  the  value  of  the  wager,  and 
costs.  This  act  made  void  all  notes,  bills, 
bonds,  mortgages,  and  other  securities  or 
conveyances  whatever  given  for  gaming 
debts  ;  but  by  5  &  6  Wm.  IV.  c.  41,  bills 
and  mortgages  given  for  such  debts  were 
not  void,  but  were  made  recoverable  by 
action  at  law  as  if  they  had  been  given 
for  an  illegal  consideration.  Other  de- 
scriptions of  securities  mentioned  in  9 
Anne,  c.  14,  and  also  in  16  Charles  II.  c. 
27,  were  not  affected  by  the  act  5  &  6 
Wm.  IV.  c.  41. 

It  was  enacted  by  13  Geo.  II.  c.  19,  that 
no  horse-race  shall  be  run  for  any  prize 
less  than  50/.  in  value.  According  to  the 
decision  of  the  courts,  a  wager  was  illegal 
when  the  race  was  for  a  stake  of  less  than 
50/.  The  above  act  of  13  Geo.  II.  was 
repealed  so  far  as  relates  to  horse-racing 
by  3  &  4  Vict.  c.  5.  The  18  Geo.  IL  c 
34,  was  an  act  similar  to  the  one  of  13 
Geo.  II.  It  was  designed  "to  explain, 
amend,  and  make  more  effectual  the  laws 
in  being  to  prevent  excessive  and  deceit- 
ful gaming,  and  to  restrain  and  prevent 
the  excessive  increase  of  horse-races," 
and  contained  a  clause  to  the  effect  that 
nothing  contained  in  the  act  should  re- 
peal or  invalidate  the  act  9  Anne,  c.  14, 
which  prohibited  betting  for  sums  ex- 
ceeding lo/.  The  later  statutes  (13  Gea 
II.  c.  19,  and  18  Geo.  II.  c.  34),  however, 
made  it  lawful  for  horses  to  run  for  a 
stake  of  50/.,  and  were  therefore  incon- 
sistent with  the  statute  of  Anne,  and 
must  be  considered  as  having  so  far  super- 
seded it ;  but  as  respects  betting  on  horse- 
races the  statute  of  Anne  was  not  affected. 

The  provision  of  the  statute  of  Anne 
against  bets  exceeding  lOZ.  was  so  much 
a  dead  letter,  that  its  existence  appears  to 
have  been  almost  forgotten,  until  in  1843 
a  number  of  actions  were  brought  by 
common  informers  against  several  noble- 
men and  gentlemen  who  had  violated  the 
law  by  betting  sums  of  more  than  10/.  en 
horse-races.    On  the  plea  that  they  were 
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ignorant  of  the  law  which  they  bad 
broken,  a  bill  was  brought  in  early  in  the 
session  of  1844,  for  the  relief  of  these  per- 
sons, and  was  passed  through  its  several 
stages  with  an  alacrity  which  excited  some 
attention  at  the  time.  The  act  is  c.  3,  7 
Vict.,  and  it  was  entitled  '  An  Act  to  stay 
proceedings  for  three  calendar  months, 
und  till  the  end  of  the  present  session  of 
Parliament,  in  certain  actions  under  the 
provisions  of  several  statutes  for  the  pre- 
vention of  excessive  gaming,  and  to 
prevent  any  proceedings  being  taken 
under  those  statutes  during  such  limited 
time.'  Select  committees  were  appointed 
in  both  Houses  of  Parliament  to  inquire 
into  the  laws  respecting  gaming,  and 
another  act  (7  Vict.  c.  7)  was  passed  to 
indemnify  witnesses  implicated  in  gaming 
transactions  who  should  give  evidence 
before  these  committees.  Before  the 
session  was  over,  and  to  prevent  the  con- 
sequences of  the  act  7  Vict.  c.  3  being 
allowed  to  expire,  another  act  was  passed 
(7  &  8  Vict.  c.  58)  which  further  stayed 
proceedings  in  the  actions  for  gaming. 

It  is  to  be  observed  that  the  act  8  &  9 
Vict.  c.  109,  repeals  those  parts  of  9 
Anne,  c.  14,  and  18  Geo.  II.  c.  34,  which 
rendered  it  illegal  to  win  or  lose  any  sum 
exceeding  10/.  at  play  or  by  betting ;  and 
there  is  a  clause  under  which  all  actions 
and  informations  commenced  previous  to 
this  act  under  foi'mer  statutes  against 
gaming  are  to  be  discontinued  on  payment 
of  costs. 

The  act  7  Geo.  II.  c.  8,  which  was  made 
perpetual  by  10  Geo.  II.  c.  8,  entitled  '  An 
Act  to  prevent  the  infamous  practice  of 
stock-jobbing,'  is  violated  hourly  on  the 
London  Stock-Exchange  by  the  practice 
of  time-bargains. 

The  acts  19  Geo.  II.  c.  37,  and  14  Geo. 
III.  c.  48,  are  intended  to  prevent  trans- 
actions of  the  nature  of  gaming  or  wager- 
ing on  policies  of  marine  and  life  in- 
surance. 

Various  acts  were  passed  at  different 
times  for  suppressing  lotteries  not  allowed 
by  law,  and  at  length  the  state  lotteries 
themselves  were  put  an  end  to.[  Lottery.] 

All  gaming-houses  are  regarded  as 
nuisances  at  common  law,  and  those  who 
keep  them  are  liable  at  common  law  (in- 
dependently of  statutory  provisioiis)  to 


be  indicted  and  punished  by  fine  and  im- 
prisonment at  discretion. 

The  statute  33  Hen.  VIII.  c.  9  entitled 
•The  bill  for  the  maintaining  artillery 
and  the  debarring  of  unlawful  games,' 
prohibits  the  keeping  for  gain,  lucre, 
or  living,  any  house  or  place  of  "  bowling, 
coyting,  cloysh-cayls,  half-bowl,  tennis, 
dicing-table,  or  carding,  or  any  other 
manner  of  game  prohibited  by  any  sta- 
tute heretofore  made,  or  any  unlawful 
game  now  invented  or  made,  or  anj 
other  new  unlawful  game  then  or  here- 
after to  be  invented,  found,  had,  or  made," 
on  pain  of  forfeiting  40s.  a-day.  The 
same  statute  imposes  a  penalty  of  6s.  8d. 
for  every  time  upon  any  person  using 
such  houses  and  there  playing. 

By  8  &  9  Vict.  c.  109,  public  billiard 
and  bagatelle  boards  are  not  to  be  kept 
without  a  licence,  and  the  places  where 
they  are  kept  are  to  be  closed  entirely  on 
Sundays,  and  on  other  days  at  midnight, 
except  Saturday,  when  the  hour  of 
closing  is  fixed  at  eleven  o'clock. 

The  act  8  &  9  Vict.  c.  109,  greatly  faci- 
litates proceedings  against  any  common 
gaming-house,  by  enacting  that  in  default 
of  other  evidence  it  shall  be  sufficient  to 
prove  that  such  house  or  place  is  kept  or 
used  for  playing  therein  at  any  unlawful 
game,  and  that  a  bank  is  kept  there  by 
one  or  more  of  the  players  exclusively 
of  the  others,  or  that  the  chances  of  any 
game  played  therein  are  not  alike  favour- 
able to  all  the  players,  including  among 
the  players  the  banker  or  other  person 
by  whom  the  game  is  managed,  or  against 
whom  the  other  players  stake,  play,  or 
bet ;  and  every  such  house  or  place  shall 
be  deemed  a  common  gaming-house.  It 
is  not  necessary  under  this  act  to  prove 
that  any  person  found  playing  at  any 
game  was  playing  for  any  money,  wager, 
or  stake.  The  act  dispenses  with  the 
necessity  of  obtaining  the  allegation  of  two 
househoklers  that  any  house  is  a  common 
gaming-house  ;  and  provides,  that  on  the 
report  of  a  superintendent  of  metropoli- 
tan police,  it  shall  be  lawful  for  either  of 
the  commissioners  of  police  to  authorize 
the  superintendent  by  a  written  order  to 
enter  any  house  or  room  with  constables, 
and,  if  necessary,  to  use  force  for  the 
purpose  of  effecting  such  entry,  whether 
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by  breaking  open  doors  or  otherwise,  and 
to  take  into  custody  all  persons  who  shall 
be  found  therein,  and  to  seize  and  destroy 
all  tables  and  instruments  of  gaming 
found  in  such  house  or  premises,  and  also 
to  seize  all  monies  and  securities  for  mo- 
ney found  therein.  If  any  cards,  dice, 
balls,  counters,  tables,  or  other  instru- 
ments of  gaming  used  in  playing  any 
unlawful  game  be  found  in  any  house  or 
room  which  the  police  have  entered  as 
a  suspected  gaming-house,  or  about  the 
person  of  any  of  those  who  shall  be  found 
therein,  it  shall  be  evidence  until  the 
contrary  be  made  to  appear,  that  such 
house  or  room  is  used  as  a  common  gam- 
ing-house, and  that  the  persons  found 
in  the  room  where  such  instruments  of 
gaming  shall  have  been  found,  were  play- 
ing therein,  although  no  playing  was 
actually  going  on  in  the  presence  of  those 
who  made  the  entry.  Before  this  act 
was  passed,  persons  found  in  a  gaming- 
house could  not  be  searched ;  and  proof 
of  play  was  necessary  before  entry.  In 
all  other  places  out  of  the  metropolitan 
police  district  the  justices  may  by  warrant 
empower  constables  to  enter  gaming- 
houses. Witnesses  who  have  been  con- 
cerned in  unlawful  gaming  are  indem- 
nified. 

The  punishment  which  may  be  inflicted 
on  gaming-house  keepers  in  addition  to 
the  penalties  mentioned  in  33  Hen.  VIII. 
c.  9,  are  a  penalty  not  exceeding  100/.  or 
imprisonment  with  or  without  hard  la- 
bour for  a  te-m  not  exceeding  six  months. 

Gambling  in  the  palace  where  the  king 
resides  for  the  time  being,  is  excepted 
both  in  the  statute  of  Anne  c.  14,  and  of 
Geo.  II.  c.  34. 

By  5  Geo.  IV.  c.  83,  persons  betting 
&c.  in  any  street  or  open  and  public  place 
are  punishable  summarily  as  rogues  and 
vagabonds. 

On  the  night  of  the  8th  of  May,  1844, 
a  simultaneous  entry  was  made  by  the 
police  into  all  the  common  gambling- 
houses,  seventeen  in  number,  which  were 
then  known  to  exist  in  the  metropolitan 
police  district.  Gambling  is  also  carried 
on  in  the  metropolis  at  places  where  bil- 
liard tables  are  kept,  at  public-houses, 
and  also  at  cigar-shops.  The  evidence 
taken   before  the  select  committees  ou 


gaming  in  1844  contains  a  mass  of  in- 
formation on  the  subject  of  gaming  and 
gambling  both  in  London  and  elsewhere. 

In  most  parts  of  Germany  gaming  is 
allowed  ;  and  the  magnificent  saloons  set 
apart  for  roulette  and  rouge-et-noir  at 
Baden  and  other  German  watering  places, 
are  well  known  to  English  travellers  on 
the  Continent.  The  respective  princes 
of  the  states  in  which  these  fashionable 
gaming-places  exist  derive  a  large  re- 
venue by  letting  the  exclusive  privilege 
of  keeping  gaming  establishments. 

In  the  United  States  of  America,  but 
more  particularly  in  the  southern  States, 
the  practice  of  gambling  is  very  common, 
though  restrained,  we  believe,  in  all  the 
States  by  legislative  enactments.  In  the 
state  of  New  York,  wagers  are  consi- 
dered a  good  ground  of  an  action.  In 
Pennsylvania  the  Supreme  Court  has  de- 
cided that  no  action  can  be  maintained 
to  recover  money  lost  by  any  wager  or  bet 

Gaming  (alea)  among  the  Romans 
was  played  with  dice.  The  earliest  enact- 
ment against  it  is  referred  to  by  Plautus 
and  Cicero ;  but  it  is  not  certain  what  the 
penalty  was.  Under  the  late  republic 
and  the  empire  gaming  was  a  common 
vice,  but  it  was  considered  to  be  disre- 
putable. The  little  that  is  known  of  the 
penalties  against  gaming  is  contained  in 
the  Digest  (xi.  tit.  5)  and  the  Code  o 
Justinian  (iii.  tit.  43).  The  praetor  in 
this,  as  in  many  like  cases,  placed  the 
encourager  of  gaming  under  disabilities. 
If  a  man  lent  his  house  for  gaming,  and, 
while  the  gaming  was  going  on  there, 
was  beaten  or  had  anything  stolen  from  his 
house,  the  praetor  refused  him  all  remedy. 
A  Senatus  consultum,  the  name  and  time 
of  which  are  not  mentioned,  prohibited 
all  playing  for  money,  except  the  stake 
was  made  upon  the  five  athletic  exercises 
enumerated ;  and,  as  we  must  infer,  by 
the  persons  who  joined  in  the  exercises. 
If  a  slave,  or  a  sou  in  the  power  of  his 
father,  lost  money  at  gaming,  the  father 
or  owner  of  the  slave  might  recover  it. 
If  a  slave  won  money,  there  mjght  be  an 
action  for  it  against  the  master ;  but  the 
demand  against  the  master  could  not  ex- 
ceed the  amount  of  the  slave's  peculium, 
that  is,  the  property  which  the  slave 
held  as  his  own,  according  to  Roman 
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custom,  with  the  permission  of  his  master. 
The  praetor's  edict  also  allowed  an  action 
against  parents  and  patrons  in  respect  of 
money  lost  (to  children  or  the  patrons' 
freed  men,  as  we  must  understand  it). 
Justinian  made  several  constitutions 
against  gaming.  A  man  who  lost  money 
at  gaming  was  not  bound  to  pay  it ;  and 
if  he  did  pay,  it  could  be  recovered  by 
him  or  his  successors  (in  the  Roman 
sense)  from  the  winner  or  his  heredes  any 
time  within  thirty  years.  If  they  did  not 
choose  to  recover  it,  the  father  or  de- 
fender (defensor)  of  the  town  in  which  the 
money  was  lost  might  recover  it,  or  any 
other  person  might.  The  money,  when  re- 
covered, was  laid  out  for  public  purposes. 
Gamblers  were  also  liable  to  a  fine. 
Spiritual  persons  who  violated  the  gaming 
laws,  or  were  present  at  gambling,  were 
suspended  for  three  years  and  confined  in 
a  monastery  {Novell.  123,  c.  10). 

The  following  abstracts  of  the  laws 
relating  to  gaming  in  different  countries 
were  prepared  by  J.  M.  Ludlow,  Esq., 
and  were  laid  before  the  Select  Commit- 
tee of  the  House  of  Commons  on  gaming, 
by  H.  Bellenden  Ker,  Esq.  :— 

By  the  French  law,  as  it  stood  before 
the  Revolution,  minors  alone  could  re- 
cover their  losses  at  play ;  but  no  win- 
nings could  be  sued  for  except  in  the  case 
of  warlike  sports ;  when  not  excessive, 
games  of  strength  and  skill  were  per- 
mitted, games  of  mere  chance  absolutely 
forbidden. 

The  Code  Fran^ais  allows  an  action 
for  monies  won  at  games  of  strength  and 
skill,  when  the  amount  is  not  excessive ; 
but  monies  paid  can  never  be  recovered, 
unless  on  the  ground  of  fraud.  The 
keepers  of  gaming-houses,  their  managers 
or  agents,  are  punishable  with  fine  (100 
to  6000  francs)  and  imprisonment  (two 
to  six  months),  and  may  be  deprived  of 
most  of  their  civil  rights.  A  trilling  fine 
is  imposed  on  those  who  set  up  lotteries, 
or  games  of  chance  in  public  places ;  the 
furniture,  implements,  &c.  are  in  all  cases 
to  be  seized. 

By  the  Prussian  Code  all  games  of 
chance,  except  when  licensed  by  the  state, 
are  prohibited.  Gaming  debts  are  not 
the  subject  of  action;  but  monies  paid 
cannot  Ix;  sued  for  by  the  loser.     Wagers 


give  a  right  of  action  when  the  stakes  are 
constituted  in  cash  in  the  hands  of  a  third 
person ;  they  are  void  when  the  winner 
had  a  knowledge  of  the  event,  and  con- 
cealed it.  Monies  lent  for  gambling  or 
betting  purposes,  or  to  pay  gambling  or 
betting  debts,  cannot  be  sued  for.  Gaming- 
house keepers  are  punishable  with  fine, 
professed  gamblers  with  banishment ;  and 
if  they  break  the  ban,  by  imprisonment. 
Occasional  cheating  at  play  obliges  to 
compensation ;  professed  swindlers  at 
play  are  punishable  as  for  theft,  and 
banished  afterwards.  Monies  won  from 
a  drunken  man,  if  to  a  considerable 
amount,  must  be  returned,  and  a  fine  paid 
of  equal  value. 

In  Austria  no  right  of  action  is  given 
either  to  winner  or  loser.  All  games  of 
chance  are  prohibited,  except  when  li- 
censed by  the  state.  Cheating  at  play  is 
punishable  with  imprisonment,  according 
to  the  amount  of  fraudulent  gain.  Play- 
ing at  unlawful  games,  or  allowing  such 
to  take  place  in  one's  house,  subjects  the 
party  to  a  heavy  fine,  or  in  default  to  im- 
prisonment. 

The  provisions  of  the  Sardinian  civil 
code  are  similar  to  those  of  the  French, 
giving  an  action  for  monies  won  at  games 
of  strength  or  skill,  when  not  excessive 
in  amount ;  btit  not  allowing  the  recovery 
of  monies  lost,  except  on  the  ground  of 
fraud  or  minority  (a  provision  taken  from 
the  old  French  law). 

The  Bavarian  code  is  somewhat  special 
in  its  provisions  ;  it  distinguishes  between 
games  of  pure  skill,  and  mixed  skill  and 
chance  on  the  one  hand,  and  games  of 
mere  chance  on  the  other.  In  the  two 
former,  monies  honestly  won,  and  not 
excessive  in  amount,  may  be  lawfully 
claimed,  and  monies  lost  cannot  be  re- 
covered; but  with  respect  to  fraudulent 
or  excessive  gaming,  and  also  as  to  all 
games  of  mere  chance,  the  winner  may 
be  called  upon  to  repay  his  gains,  and  is 
liable,  together  with  the  loser  (except  as 
to  the  latter,  in  the  case  of  fraud),  to  a 
penalty  of  varying  amount.  Gaming- 
house keepers  and  professed  gamblers  are 
subjected  to  various  penalties.  Distinc- 
tions are  also  taken  as  to  wagers,  which 
are  only  void  for  fraud  or  immorality,  but 
the  amount  of  which  is  liable  to  be  re- 
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duced,  if  excessive.  When  monies  lost 
at  play  are  proved  to  have  been  the  pro- 
perty of  some  other  person  than  the 
player,  the  true  owner  may  recover  them. 

Wagers  also  appear  to  be  lawful  in 
Spain,  when  not  in  themselves  fraudulent, 
or  relating  to  anything  unlawful  or  im- 
moral. (Johnson's  Institutes  of  the  Civil 
Law  of  Spain,  p.  242.) 

GAOL  DELIVERY.  The  commis- 
sion of  gaol  delivery  is  directed  to  the 
justices  of  assize  of  each  circuit,  the  Ser- 
jeants and  king's  counsel  attending  that 
circuit,  the  clerk  of  the  assize,  and  the 
judges  associate.  It  is  a  patent  in  the 
nature  of  a  letter  from  the  king,  consti- 
tuting them  his  justices,  and  commanding 
them,  four,  three,  or  two  of  them,  of 
which  number  there  must  be  one  at  least 
oi  the  judges  and  Serjeants  specified,  and 
authorising  them  to  deliver  his  gaol  at  a 
particular  town  of  the  prisoners  in  it ;  it 
also  informs  them  that  the  sheriff  is  com- 
manded to  bring  the  prisoners  and  their 
attachments  before  them  at  a  day  to  be 
named  by  the  commissioners  themselves. 
Under  this  commission  the  judges  may 
proceed  upon  any  indictment  of  felony  or 
trespass  found  before  other  justices  against 
any  person  in  the  prison  mentioned  in 
their  commission  and  not  determined,  in 
which  respect  their  authority  differs  from 
that  of  justices  of  oyer  and  terminer,  who 
can  proceed  only  upon  indictments  found 
before  themselves.  (2  Hale,  P.  C.) 
[Assize.] 

Antiently  it  was  the  course  to  issue 
special  writs  of  gaol  delivery  for  each 
prisoner,  but  this  being  found  inconve- 
nient and  oppressive,  a  general  commis- 
sion has  long  been  established  in  their 
stead.    (4  Bl.  Com. ;  Hawk,  P.  C.) 

GARDEN   ALLOTMENTS.      [Al- 

LOrMENTS.l 

GARTER,  ORDER  OF  THE,  one  of 

the  most  ancient  and  illustrious  of  the 
military  orders  of  knighthood  in  Europe, 
was  founded  by  King  Edward  III.  The 
precise  year  of  its  institution  has  been 
disputed,  though  all  authorities  agree  that 
it  was  established  at  Windsor  after  the 
oelebration  of  a  tournament.  Walsingham 
and  Fabyan  give  1344  as  its  date;  Stowe, 
who,  according  to  Ashmole,  is  corrobo- 
rated by  the  st-itutes  of  the  Order,  says 


1350.  The  precise  cause  of  the  origin  or 
formation  of  the  Order  is  likewise  not 
distinctly  known.  The  common  story 
respecting  the  fall  of  the  Countess  of  JH 
Salisbury's  garter  at  a  ball,  which  was  ^^| 
picked  up  by  the  king,  and  his  retort  to 
those  who  smiled  at  the  action,  "  Honi 
soit  qui  mal  y  pense,"  which  afterwards 
became  the  motto  of  the  Order,  is  not 
entirely  given  up  as  fable.  A  tradition 
certainly  obtained  as  far  back  as  the  time 
of  Henry  VI.  that  this  Order  received  its 
origin  from  the  fair  sex.  Ashmole's 
opinion  was,  that  the  Garter  was  selected 
at  once  as  a  symbol  of  union  and  a  com-  ^^ 
pliment  to  the  ladies.  j^| 

This  Order  was  founded  in  honour  of  ^^^ 
the  Holy  Trinity,  the  Virgin  Mary,  St. 
George,  and  St.  Edward  the  Confessor. 
St.  George,  who  had  become  the  tutelary 
saint  of  England,  was  considered  as  its 
especial  patron  and  protector.  It  was  ori- 
ginally composed  of  twenty-five  knights, 
and  the  sovereign  (who  nominates  the 
other  knights),  twenty-six  in  all.  This 
number  received  no  alteration  till  the 
reign  of  George  III.,  when  it  was  directed 
that  princes  of  the  royal  family  and 
illustrious  foreigners  on  whom  the  honour 
might  be  conferred  should  not  be  in- 
cluded. The  number  of  these  extra 
knights  was  fifteen  in  1845.  The  mili- 
tary knights  of  Windsor  are  also  con- 
sidered as  an  adjunct  of  the  Order  of  the 
Garter. 

The  officers  of  the  Order  are  a  prela^, 
who  is  always  the  Bishop  of  Winchester ; 
a  chancellor,  who  till  1837  was  the 
Bishop  of  Salisbury,  but  is  now  the 
Bishop  of  Oxford,  in  consequence  of 
Berkshire,  and  of  course  Windsor,  being 
transferred  to  that  diocese ;  a  registrar, 
who  is  the  Dean  of  Windsor;  garter 
principal  king-at-arms  of  the  Order ;  and 
a  gentleman  usher  of  the  black  rod.  The 
chapter  ought  to  meet  every  year  on 
St.  George's  Day  (April  23rd!,  in  St. 
George's  Chapel,  Windsor,  where  the 
installations  of  the  Order  are  held,  and  in 
which  the  banners  of  the  several  knights 
are  suspended. 

The  original  dress  of  the  Knights  of  the 
Garter  was  a  mantle,  tunic,  and  capuchin 
or  hood,  of  the  fashion  of  the  time,  all  of 
blue   cloth ;  those  of  the   knights  com- 
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pan  ions  differing  only  from  the  sovereign's 
by  the  tunic  being  lined  with  miniver 
instead  of  ermine.  All  the  three  garments 
were  embroidered  with  garters  of  blue 
and  gold,  the  mantle  having  one  larger 
than  all  the  rest  on  the  left  shoulder.  The 
dress  underwent  various  changes.  Henry 
VHI.  remodelled  both  it  and  the  statutes 
of  the  Order,  and  gave  the  knights  the 
collar,  and  the  greater  and  lesser  George, 
as  at  present  worn.  The  last  alteration 
in  the  dress  took  place  in  the  reign  of 
Charles  II.:  the  principal  parts  of  it  con- 
Mst  of  a  mantle  of  dark  blue  velvet,  with 
a  hood  of  crimson  velvet ;  a  cap  or  hat 
with  an  ostrich  and  hei'ou  plume ;  the 
stockings  are  of  white  silk,  and  the  garter, 
which  is  of  dark  blue  velvet,  having  the 
motto  embroidered  in  gold  letters,  is  worn 
under  the  left  knee.  The  badge  is  a  gold 
medallion  representing  St.  George  and 
the  Dragon,  which  is  worn  suspended  by 
a  blue  ribbon ;  hence  it  is  a  form  of 
speech  to  say,  when  an  individual  has 
been  appointed  a  Knight  of  the  Garter, 
that  he  has  received  the  blue  ribbon. 
There  is  also  a  star  worn  on  the  left 
breast.  The  fashion  of  wearing  the  blue 
ribbon  suspended  from  the  left  shoulder 
was  adopted  in  the  latter  part  of  the  reign 
of  Charles  II. 

From  the  institution  of  the  Order  of 
the  Garter  to  at  least  as  late  as  the  reign 
of  PMward  IV.,  ladies  were  admitted  to  a 
participation  in  the  honours  of  the  fra- 
ternity. The  queen,  some  of  the  knights- 
oompanions'  wives,  and  other  great  ladies, 
had  robes  and  hoods  of  the  gift  of  the 
sovereign,  the  former  garnished  with 
little  embroidered  garters.  The  ensign 
of  the  garter  was  also  delivered  to  them, 
and  they  were  expressly  termed  Dames 
de  la  fratcrnite  de  St.  George.  The 
splendid  appearance  of  Queen  Philippa 
at  the  first  grand  feast  of  the  Order  is 
noticed  by  Froissart.  Two  monuments 
also  are  still  existing  which  bear  figures 
of  ladies  wearing  the  garter ;  the  Duchess 
of  Suffolk's,  at  Ewelme,  in  Oxfordshire, 
of  the  time  of  Henry  VI.,  represents  her 
wearing  it  on  the  wrist,  in  the  manner 
">f  a  bracelet ;  Lady  Harcourt,  at  Stanton 
Harcouit,  in  Oxfordshire,  of  the  time  of 
1'  1  ward  IV.,  wears  the  garter  on  her  left 


When  Queen  Anne  attended  the  thanks- 
giving at  St.  Paul's  in  1 702,  and  again 
in  1704,  she  wore  the  garter  set  with 
diamonds,  as  head  of  the  Order,  tied 
round  her  left  arm.  Queen  Victoria 
wears  the  blue  ribbon  suspended  from 
the  shoulder. 

The  fees  which  are  payable  upon  the 
installation  of  a  Knight  of  the  Garter 
amount  to  a  considerable  sum.  If  the 
honour  is  conferred  on  any  foreign  prince 
or  other  distinguished  foreigner,  these 
fees  are  commonly,  if  not  invariably, 
charged  upon  the  civil  contingencies,  and 
are  consequently  paid  by  the  public. 
When  the  King  of  Prussia  was  installed, 
in  1842,  the  following  were  the  fees  paid 
by  the  public : — 

£ 

To  the  Register  of  the  Order  .     40 

the  Dean  and  Canons  of  Windsor    20 

the  Military  Knights  of  Windsor     20 

Garter  King  of  Arms,  in  lieu  of 

the  upper  garment  .  .     60 

the  Usher  of  the  Black  Rod       .     20 
Garter  Kingof  Arms,  his  installa- 
tion fee         .  .  ,         .30 
the  Officers  at  Arms         .  .     30 
the  Church  of  Windsor,  for  the 

offering         .         .  .  .11 

the  Choir  of  Windsor  .  .16 
Accustomed  charges  for  the  Royal 
Banner,  Garter  Plate,  Helmet, 
Sword,  and  other  achievements 
for  his  Majesty,  with  extra  em- 
broidery, ornaments,  and  deco- 
rations, with  a  variety  of  con- 
tingent expenses  .  .  .138 
Fees  to  the  Secretary  of  the  Chan- 
cellor of  the  Order,  on  warrants 
for  Robes  and  Jewels,  and  on 
the  Patent  for  Dispensation  .  21 
Extra  ingrossing  and  emblaz."*'- 
ing  and  otherwise  ornamenting 
the  Patent  of  Dispensation 
transmitted  to  his  Majesty  the 
King  of  Prussia,  printing  ad- 
ditions to  the  Statutes  of  the 

Order,  &c 22 

Expenses  to  Windsor  on  putting  up 

Achievements,  &c.         .         ,10 

£439 

GA\'ELK1ND,   a  cust/^mary   tenure 

exisnug   at    this  day  in   the  county   of 
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Kent  only.  It  seems  that  this  tenur  • 
was  the  common  socage  tenure  among 
the  Anglo-Saxons  (Glanvil,  1.  7,  c.  3), 
and  the  reason  of  its  continuance  in  Kent 
has  been  ascribed  to  the  resistance  which 
the  inhabitants  of  the  county  made  to  the 
Norman  invaders.  This  tenure  also  pre- 
vailed in  Wales  until  the  34th  Henry 
VIII.,  when  it  was  abolished  by  statute. 
Vaiious  derivations  of  the  term  Gavel- 
kind have  been  suggested :  that  adopted 
by  Sir  Edward  Coke  and  his  contempo- 
raries was,  gave  all  kinde,  from  the  con- 
sequences of  the  tenure — an  etymology 
worthy  of  Coke.  But  that  generally 
received  at  the  present  day  is  from  the 
Saxon  Gavel  (Rent) ;  Gavelkind,  that  is, 
land  of  such  a  kind  as  to  yield  rent.  A 
very  elaborate  examination  of  the  several 
proposed  derivations  is  given  in  the  1st 
chapter  of  Robinson's  '  Treatise  on  Ga- 
velkind '  The  chief  distinguishing  pro- 
perties of  this  tenure  are :  "  Tlu  t  upon 
the  death  of  the  owner  without  a  ^  ill  the 
land  descends  to  all  the  sons  in  equal 
shares,  and  the  issue  of  a  deceased  son, 
whether  male  or  female,  inherit  his  part ; 
in  default  of  sons,  the  land  descends  in 
equal  shares  to  the  daughters ;  in  default 
of  lineal  heirs,  the  land  goes  to  the 
brothers  of  the  last  holder ;  and  in  de- 
fault of  brothers,  to  their  respective 
issue." 

The  tenant  may  aliene  at  15  years  of 
age,  by  means  of  a  feoffment,  and  the 
estate  does  not  escheat  in  case  of  an 
attainder  and  execution,  the  maxim  being, 
"  the  father  to  the  bough,  the  son  to  the 
plough.*  The  husband  is  tenant  by 
curtesy  of  d  moiety  of  his  wife's  lands, 
without  having  any  issue  by  her ;  but  if 
he  marries  again,  not  having  issue,  he 
forfeits  his  curtesy.  A  wife  is  endowed 
of  a  moioty  of  the  lands  of  which  her 
husband  died  seised,  not  for  life  as  by 
the  common  law,  but  during  chaste 
widowhood  only.  Gavelkind  lands  were 
generally  devisable  by  will  before  the 
statute  of  wills  was  passed. 

Several  statutes  have  been  passed,  at 
the  request  of  holders  of  Gavelkind  lands, 
to  render  them  descendible  according  to 
the  course  of  the  common  law,  or,  as  it 
is  called,  to  disgavel  them.  These  sta- 
tutes  however    only  alter  the  partible 


quality  of  the  customary  descent ;    they 
do  not  affect  the  other  incidents  to  the^ 
tenure.     And  notwithstanding  the  extent 
of  the  disgavelling  statutes,  it  is  alwaysJ 
presumed  that  lands  in  Kent  are  of  thisJ 
tenure  until  the  contrary  is  proved.  Thel 
names  of  all  the  persons  whose  lands  ii*| 
Kent  have  been  disgavelled  may  be  fotindl 
in  Robinson's  Treatise,  before  mentioned,! 
p.   381.      This  was  one   of  the  tenures! 
proposed  to  be  abolished  or  modified  I  y 
the    Real    Property   Commissioners    ia 
their  third  Report.   (2  Blackstone,  Com. ;  ^^ 
Robinson's  Gavelkind.)  .^H 

This  tenure  existed  also  in  Ireland  as^^f 
an  incident  to  the  custom  of  tanistry— 
and  as  such  ceased  with  that  custom  in 
consequence  of  the  judgment  against  it 
(Davis's  Reports,  28.)  In  the  reign  of 
Queen  Anne,  with  the  view  of  weakening 
the  Roman  Catholic  interest  in  Ireland, 
the  land  of  Roman  Catholics  was  made 
descendible  according  to  the  custom  of 
Gavelkind,  unless  the  heir  conformed 
within  a  limited  time ;  but  by  the  stat. 
17  and  18  Geo.  III.,  c.  49  (Irish),  the 
lands  of  Catholics  are  made  descendible 
according  to  the  course  of  the  common 
law.     (Robinson,  p.  21.) 

This  customary  descent  is  followed  in 
some  manors,  particularly  in  the  manors 
of  Stepney  and  Hackney.     (See  the  cus-  ^^ 
tumal  of  these  manors  printed  in  2  Wat-^Hj 
kins,  Copijh.,  508.)  ^H 

GAZETTE.     [Newspaper.]  ^' 

GENDARMERIE  (from  Gens 
d' Amies,  men-at-arms)  was  a  chosen 
corps  of  cavalry  under  the  old  monarchy 
of  France :  it  is  mentioned  with  praise  in 
the  wars  of  Louis  XIIl.  and  Louis  XIV. 
Under  the  present  system  the  gendar- 
merie is  a  body  of  soldiers  entrusted  with 
the  police  all  over  France ;  it  furnishes 
patrols,  arrests  criminals,  examines  the 
passports  of  travellers,  and  contributes  to 
the  maintenance  of  good  order.  Gen- 
darmes are  generally  stationed  at  the 
barriers  or  gates  of  the  towns,  at  the 
principal  inns  on  the  roads,  at  markets 
and  fairs,  and  along  the  lines  of  the  fron- 
tiers. They  are  divided  into  foot  and 
horse:  gendarmes  a  pied,  gendarmes  a 
cheval.  They  form  a  distinct  corps  iu 
the  army,  under  their  own  superior 
officers,  who  are  under  the  orders  of  the 
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ministers  of  the  interior  and  of  police ; 
but  in  case  of  war,  they  may  be  called 
into  active  service  like  tne  other  corps  of 
the  army.  The  gendarmerie  is  mostly 
recruited  from  old  and  deserving  soldiers 
of  other  regiments,  who  consider  it  as  a 
promotion,  as  they  have  better  pay  and 
enjoy  greater  liberty.  This  explains  why 
the  gendarmes,  generally  speaking,  are 
remarkably  well  behaved  and  trusty  men, 
who,  while  strictly  executing  their  duties, 
behave  with  considerable  civility  towai-ds 
unoffending  people,  such  as  travellers, 
and  especially  foreigners.  The  same 
description  of  troops  exists  in  the  Italian 
states,  where  they  are  called  Carabi- 
neers. 

GENEALOGY.  [Consanguinity; 
Descent.] 

GENERAL,  a  title  conferred  on  mili- 
tary men  above  the  rank  of  field-officers. 
In  all  the  states  of  Europe  it  indicates 
the  commander-in-chief  of  the  forces  of 
the  nation ;  the  commander  of  an  anny 
or  grand  division,  and  also  those  who, 
under  the  latter,  exercise  his  functions, 
with  the  particular  designations  of  lieute- 
nant-general and  major-general. 

The  origin  of  the  title  appears  in  the 
history  of  France,  in  which  country  it 
seems  to  have  been  conferred  on  the 
commander  of  the  royal  army  about  the 
middle  of  the  fifteenth  century,  when 
something  like  a  regular  military  force 
was  first  established  in  Europe.  The  kings 
were  then  considered  as  holding  the  chief 
command  of  the  army  in  virtue  of  their 
birth ;  and,  on  appointing  persons  under 
them  to  exercise  a  general  superinten- 
dence of  the  forces,  they  gave  to  such 
officers  the  title  of  lieutenant-general,  in 
order  to  designate  at  the  same  time  the 
extent  of  their  duties  and  their  depend- 
ence on  the  sovereign  whom  they  repre- 
sented. By  a  decree  made  in  the  year 
1450,  in  the  reign  of  Charles  VII.,  John, 
count  of  Dunois,  was  so  qualified;  and 
the  title  of  lieutenant-general,  denoting 
the  immediate  commander-in-chief  of  an 
"iny,  was  long  retained  in  the  French 

I  vice.  In  the  course  of  time,  by  an 
ahbrcviation  in  language,  the  prefix  of 
the  title  was  omitted,  and  the  term  general 
alone  was  applied  to  oersons  holding  such 
command. 

»OL.  II. 


Previously  to  the  epoch  above  men- 
tioned the  title  of  Grand  Senechal  of 
France  appears  to  have  conferred  the 
right  of  commanding  the  royal  armies  ; 
but  the  dignity  being  hereditary  in  the 
counts  of  Anjou,  when  that  province 
passed  to  the  crown  of  England  in  the 
reign  of  Henry  II.,  the  right  ceased,  and 
the  kings  of  France  delegated  their 
authority  to  noblemen  chosen  at  pleasure. 
In  1218  Philip  Augustus  conferred  the 
command  on  Mathieu  de  Montmorenci, 
the  constable  of  France ;  and  the  succes- 
sors of  that  high  officer  held  it  till  the 
reformation  of  the  army  in  the  reign  of 
Charles  VII. 

It  must  be  remarked,  however,  that  at 
a  period  more  early  than  that  of  the 
creation  of  lieutenant-generals  under  the 
sovereign,  the  title  of  captain-general  had 
been  conferred  on  certain  officers  with 
military  jurisdiction  over  particular  dis- 
tricts. This  species  of  command  is  sup- 
posed to  have  been  first  instituted  in  1349 
by  Philip  of  Valois,  who  placed  Guy  de 
Nele,  already  Marechal  de  France,  over 
the  district  of  Xaintonge ;  within  which 
he  was  authorised  to  inspect  the  castles 
and  fortified  towns,  and  to  superintend 
all  the  military  affairs.  The  nature  of 
the  duty  therefore  seems  to  have  resem- 
bled that  of  the  inspecting  field-oflicers 
now  appointed  to  particular  divisions  of 
this  country  and  the  colonies.  But  in 
1635,  that  is,  about  eight  years  afYer  the 
suppression  of  the  post  of  constable  of 
France,  Louis  XIII.  gave  the  title  of 
captain-general,  for  the  army  of  Italy,  to 
the  Duke  of  Savoy ;  and  this  appointment 
was  precisely  that  of  commander-in-chief, 
since  it  placed  the  duke  above  the  Mare- 
chal de  Crtqui,  who  was  previously  at 
the  head  of  the  army. 

It  is  about  this  time  that  the  term  lieu- 
tenant-general, in  the  sense  which  it  now 
bears,  first  appears.  For,  according  to 
Pere  Daniel,  who  quotes  tlie  history  of 
Cardinal  Richelieu  for  the  fact,  when  the 
Prince  of  Conde  was  made  commander- 
in-chief  of  the  army  destined  against 
Spain,  the  Marquis  de  la  Force  was  ap- 
pointed his  lieittenant-ijeneral,  and  M.  de 
Feuquieres  held  the  same  rank  under  the 
Due  de  Longuevilk',  who  was  to  act  with 
an  army  in  Kranche-Comptu.     We  ha\e 
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here  but  one  lieutenant-general  for  each 
army:  but  the  writer  above  mentioned 
observes  that,  during  the  reign  of  Louis 
XIV.,  the  armies  of  France  being  much 
more  numerous  than  before,  the  officers 
were  also  greatly  multiplied ;  and  adds 
that,  in  1 704,  there  were  more  than  sixty 
who  had  the  title  of  lieutenant-general. 

The  title  of  captain-general  above  men- 
tioned must  not  be  confounded  with  that 
which  was  created  by  Cardinal  Riche- 
lieu, in  1656,  in  favour  of  the  Marquis 
de  Castelnaut:  this  officer  was  placed 
above  the  lieutenant-generals  of  the  army, 
but  was  subordinate  to  the  marshal  of 
France,  who  commanded  in  chief;  and 
it  appears  that  some  of  the  former  having 
retired  from  the  service  in  disgust,  in 
consequence  of  the  new  appointment,  the 
cardinal  was  obliged  to  create  others  in 
their  places. 

In  the  reign  of  Francis  I.  the  title  of 
colonel-general  was  instituted;  and  it 
was  first  in  1544  conferred  on  M.  de 
Taix,  with  the  command  of  all  the  in- 
fantry of  the  nation.  The  title  existed 
however  only  to  the  time  of  Louis  XIV., 
by  whom  it  was  abolished. 

The  English  nation  has  nearly  fol- 
lowed the  practice  of  France  in  matters 
appertaining  to  the  military  service. 
Thus  the  lord-high-constable  and  the 
lord-marshal  of  England,  in  former 
times,  were  at  the  head  of  the  military 
establishments  of  the  country ;  and,  when 
the  first  office  was  suppressed  by  Henry 
VIII.  in  1521,  the  title  of  captain-general 
appears  to  have  been  adopted  for  the 
commander-in-chief.  This  title  occurs 
in  the  list  of  the  army  which  served  at 
St.  Quintin  in  1557,  of  which  list  a  copy 
is  given  by  Grose  from  a  MS.  in  the 
British  Museum.  From  the  same  list 
it  appears  that  a  lieutenant-general  for 
the  whole  army  was  immediately  sub- 
ordinate to  the  former ;  and  that  under 
the  last  was  a  general  of  horse,  a  captain- 
general  of  foot,  with  his  lieutenant,  and 
a  serjeant-major  (corresponding  to  a  pre- 
sent major-general).  But  the  title  of 
captain-general  probably  did  not  long 
remain  in  use ;  for,  in  the  list  of  the 
army  raised  by  Elizabeth  in  1588,  the 
highest  officer  is  styled  lieutenant-general, 
the  queen  herself  being  probably  consi- 


dered as  the  commander-in-chief.  I  i 
the  army  which,  in  1620,  it  was  proposed 
to  raise  for  the  recovery  of  the  Palatinate, 
and  in  that  raised  by  Charles  1.  in  1639, 
the  commander  is  entitled  the  lord-gene- 
ral ;  a  lieutenant-general  appears  as  the 
second  in  command,  and  the  third  is  de- 
signated as  serjeant-major-general.  It 
was  probably  soon  after  this  time  that 
the  last  officer  was  called  simply  major- 
general  ;  for  we  find  that  in  1656  Crom- 
well appointed  twelve  officers  under  that 
title  to  have  civil  and  military  jurisdic- 
tion over  the  counties  of  England.  (Cla- 
rendon, b.  15.) 

It  is  evident,  from  the  histories  of  the 
northern  states,  that  the  armies  in  that 
part  of  Europe  have  always  been  com- 
manded nearly  in  the  same  manner  as 
those  of  France  and  England.  Sir 
James  Turner,  who  wrote  his  *  Military 
Essayes'  in  1670,  states  that  in  Germany, 
Denmark,  and  Sweden,  the  commander- 
in-chief  was  designated  field-marshal, 
and  that  he  had  under  him  lieutenant- 
generals  of  the  whole  army,  besides  ge- 
nerals and  major-generals  of  horse  and 
foot.  With  respect  to  the  first  title,  he 
considers  it  to  have  been  granted,  as  a 
more  honourable  distinction  than  that 
of  lieutenant-general,  only  within  about 
fifty  years  from  his  time ;  and  he  appears 
to  ascribe  the  introduction  of  it  to  the 
king  of  Sweden  (Gustavus  Adolphus), 
who,  when  he  invaded  Poland,  thought 
fit  to  gratify  some  of  his  generals  by  de- 
signating them  lieutenant-field-marshals. 
{Pallas  Armata,  ch.  13.)  From  that 
time,  both  in  Germany  and  Great  Britain, 
such  title,  omitting  the  word  lieutenant, 
has  been  considered  the  highest  in  the 
army. 

In  France,  during  the  reign  of  Louis 
XIV.,  and  perhaps  at  an  earlier  time, 
the  naval  commander  immediately  below 
the  rank  of  vic^-admiral  was  entitled 
lieutenant-general.  A  similar  designa- 
tion seems  to  have  been  early  employed 
in  the  English  service,  for  in  the  time  of 
Queen  Elizabeth  the  commander  of  a 
squadron  was  called  the  general;  and, 
as  late  as  the  time  of  the  Commonwealth, 
a  joint  commission  of  admiral  and  gene- 
ral was  given  to  Blake  and  Montague, 
though  the  expedition  on  which  the  fleet 
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was  sent  was  confined  to  an  object  purely 
naval. 

The  administration  of  military  affairs 
in  the  great  nations  of  Europe  becoming 
highly  complicated  during  the  eighteenth 
century,  the  commanders-in-chief,  even 
when  not  actually  on  the  field  of  battle, 
found  themselves  fully  occupied  with  the 
higher  departments  of  the  service ;  and 
it  became  indispensable  that  the  number 
of  subordinate  generals  should  be  in- 
creased, in  order  that  all  the  steps  which 
were  to  be  taken  for  the  immediate  se- 
curity of  the  armies,  and  for  the  acqui- 
sition of  the  necessary  supplies,  might  be 
duly  superintended  by  responsible  officers. 
The  division  of  an  army,  for  the  purpose 
of  occupying  important  positions  or  of 
obtaining  subsistence,  led  also  to  the  ap- 
pointment of  several  distinct  commanders, 
each  of  whom  required  his  own  particu- 
lar staff;  and  this  circumstance,  added 
to  the  necessity  of  having  a  number  of 
officers  prepared  at  once  to  assume  the 
command  of  troops  when  circumstances 
should  require  it,  will  explain  why  mili- 
tary men  holding  the  rank  of  general 
appear  now  to  be  so  numerous. 

In  the  British  service  in  1845  there  are 
88  full  generals,  131  lieutenant-generals, 
and  147  major-generals;  but  of  this 
number  many  command  particular  regi- 
ments as  colonels,  or  hold  military  go- 
vernments in  the  country  and  colonies  ; 
some  of  them  have  only  local  rank ;  and 
20  have  retired  from  the  service,  re- 
taining the  title,  but  without  receiving 
the  pay  or  being  qualified  for  obtaining 
any  progressive  promotion. 

The  military  staff'  of  Great  Britain 
at  head-quarters  consists  of  the  com- 
mander-in-chief, the  adjutant-general,  and 
the  quartermaster-general.  The  charge 
of  this  staff  is  provided  for  in  the  esti- 
mates for  Public  Departments,  and 
amounted  in  1845  to  14,f;4U/.  The  field- 
marshal  the  commander-in-chief  receives 
599',)/,  \'is.  9c/.  a  year,  and  has  an  allow- 
ance of  720/.  for  forage.  The  military 
secretary  has  2000/.  a  year,  and  140/.  for 
forage,  and  the  four  aides-de-camp  of  the 
commander-in-chief  have  an  allowance  of 
y*.  Grf.  a  day  each,  and  88/.  a  year  each  for 
forage.  The  annual  cost  of  the  adjutant- 
general's  office  is  3242/.  which  includes 


the  pay  of  a  deputy  adjutant-general,  an 
assistant  adjutant-general,  and  a  deputy 
assistant.  The  charge  of  the  quarter- 
master-general's office  is  2705/.  a-year, 
which  includes  his  own  pay  and  that  of 
the  assistant  and  deputy  quartermasters- 
general.  Besides  the  staff  at  head-quar- 
ters there  is  a  general  staff  which  consists 
of  the  generals  commanding  districts 
and  their  aides-de-camp  in  Great  Britain 
and  Ireland,  the  aides-de-camp  to  the 
queen,  &c. :  the  charge  of  this  department 
in  1845  was  44,504/.  in  pay,  and  25,000/. 
for  contingencies.  There  is  also  the 
military  staff  of  the  colonies,  which  in  the 
same  year  cost  88,726/.  of  which  33,000/. 
was  for  contingencies  and  55,726/.  for 
pay.  The  total  of  the  contingencies  and 
pay  of  the  home  and  foreign  staff 
amounted  to  158,230/. 

The  duty  of  the  adjutant-general  falls 
partly  under  that  of  the  serjeant-major- 
general  in  the  sixteenth  century :  in  the 
field  he  receives  the  orders  from  the 
general  officer  of  the  day,  and  communi- 
cates them  to  the  generals  of  brigades ; 
he  makes  a  daily  report  of  the  situations 
of  all  the  posts  placed  for  the  security  of 
the  army ;  and,  in  a  siege,  he  inspects  the 
guards  of  the  trenches. 

The  quartermaster-general  corresponds 
in  part  to  the  harbinger  of  the  army  in 
the  sixteenth  century.  This  officer  has 
the  charge  of  reconnoitring  the  country 
previously  to  any  change  being  made  in 
the  position  of  the  army ;  he  reports  con- 
cerning the  ground  which  may  be  favour- 
able for  the  site  of  a  new  encampment, 
and  upon  the  practicability  of  tlie  roads 
in  the  direction  of  the  intended  lines  of 
route.  He  also  superintends  the  forma- 
tion of  the  encampment  and  the  dispo- 
sition of  the  troops  in  their  cantonments. 

The  first  notice  of  a  commander  of  the 
artillery  occurs  in  the  time  of  Richard 
III. :  this  officer  was  designated  simply 
master  of  the  ordnance  till  1603,  when 
the  Earl  of  Devon  was  dignified  with  the 
title  of  general.  The  head  of  this  de- 
partment is  now  styled  master-general  of 
the  ordnance. 

GENERAL  ASSEMBLY  OF  THE 

CHURCH   OF  SCOTLAND.    This  is 

the  Scottish  ecclesiastical  parliament;  it 

is  a  representative,  legislative,  and  judi- 
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eial  body,  which  difiFers  essentially  in  its 
eonstittition  from  the  Convocation  of  the 
English  church  [Convocation],  in  being 
composed  of  representatives  of  the  laity, 
as  well  as  of  the  clergy ;  and,  therefore 
(like  the  British  House  of  Commons), 
may  be  considered  as  a  delegation  from 
its  constituency,  the  church.  The  follow- 
ing is  the  composition  of  the  General  As- 
sembly : — 

Eighty  presbyteries,  each  of  which 
consists  of  a  certain  number  of  parishes, 
varying  from  six  to  thirty-six,  send  to 
the  Assembly  218  ministers  and  94 
elders;  the  city  of  Edinburgh  sends  2 
elders,  and  05  other  royal  burghs  send 
each  one  elder ;  the  four  universities  send 
each  a  representative,  and  an  additional 
one  is  sent  from  Marischall  college,  Aber- 
deen— these  five  may  be  either  ministers 
or  elders ;  one  minister  and  one  elder  re- 
present the  churches  in  India  in  con- 
nexion with  the  church  of  Scotland.  The 
kirk  of  Scotland  has  1023  parishes,  with 
1050  ministers. 

The  General  Assembly  meets  annually, 
in  the  month  of  May,  in  Edinburgh.  The 
session  lasts  only  ten  days ;  but  special 
business  not  decided  within  the  period  of 
the  session  may  be  referred  to  a  commis- 
sion, which  is,  in  fact,  the  Assembly  under 
another  name;  the  commission  can  hold 
t^uarU;rly  meetings.  The  speaker,  or 
president  of  the  assembly,  is  called  mo- 
derator ;  he  is  chosen  annually,  and  is, 
in  modern  times,  a  clergyman,  it  being  a 
rule  that  the  moderator  should  preach  a 
sermon  before  the  opening  of  the  Assem- 
bly ;  but  laymen  have  occasionally  filled 
the  chair. 

Each  parish  in  Scotland  has  its  kirk 
session,  composed  of  the  minister  and  lay 
elders  of  the  parisii,  which  manages  the 
parochial  business.  From  the  decision  of 
the  kirk  session  there  is  an  appeal  to  the 
presbytery  in  which  the  parish  lies.  Each 
presbytery  is  composed  of  the  ministers 
and  elders  of  a  certain  number  of  pa- 
rishes; but  the  presbyteries  vary  consi- 
derably in  the  number  of  parishes  of 
which  they  are  formed.  A  higher  court, 
called  a  synod,  is  composed  of  two  or 
more  presl)yteries.  From  the  decision  of 
a  Evnod  an  appeal  lies  to  the  General 
Ai)6eiiibly,  whose  decision  is  final.     The 


functions  of  the  Assembly  are  analogous 
to  a  combination  of  the  functions  of  both 
houses  of  parliament.  Its  members  speak 
and  vote ;  it  judges  all  matters  connected 
with  the  government  of  the  church ;  and 
it  can  proceed  judicially  against  any 
member  of  the  church,  clerical  or  laical, 
for  alleged  impropriety  or  inconsistency 
of  conduct  or  doctrine. 

The  connexion  of  the  Church  of  Scot- 
land with  the  State  is  indicated  in  the 
General  Assembly  by  the  presence  of  a 
functionary,  who,  under  the  title  of  lord- 
high-commissioner,  represents  the  king. 
The  Scottish  church  however  does  not 
recognise  the  king  as  head  of  the  church, 
but  as  head  of  the  state,  with  which  the 
church  is  allied,  for  purposes  of  pro- 
tection and  civil  authority.  The  lord* 
high-commissioner  has  no  voice  in  the 
assembly  ;  business  is  not  necessarily 
interrupted  by  his  absence ;  and  hi? 
presence  merely  implies  the  sanction  ol 
the  civil  authority.  On  the  conclusion 
of  the  session  of  the  General  Assembly, 
the  moderator,  after  mentioning  the  day 
in  the  following  year  on  which  the  As- 
sembly meets  again,  dissolves  the  meet- 
ing in  the  name  of  the  Lord  Jesus  Christ, 
the  head  of  the  church  (sometimes  the 
words  '  the  only  head '  are  used),  and 
then  the  lord-high-commissiouer  adds 
the  sanction  of  the  civil  authority  by  ap- 
pointing in  the  name  of  the  king  the  As- 
sembly to  meet  on  the  day  named  by  the 
moderator. 

GENERALISSIMO,  the  commander- 
in-chief  of  an  army  which  consists  of  tw 
or  more  grand  divisions  under  separate 
commanders.  The  title  is  said  by  Balzac 
to  have  been  first  assumed  by  Cardinal 
Richelieu,  when  he  led  a  French  army 
into  Italy,  and  it  has  been  since  occasion- 
ally given  to  officers  at  the  head  of  armies 
on  the  Continent,  but  it  has  never  been 
adopted  in  this  country. 

GENTLEMAN,  a  corruption  of  gentil- 
homme,  our  Saxon  ancestors  having  very 
early  substituted  "  mon,"  or  "  man,"  for 
the  corresponding  term  of  the  Norman- 
French,  from  which  they  originally  re- 
ceived the  term.  Some  form  of  this  word 
(a  compound  of  yentilis  and  Jwmo)  is 
found  in  all  the  Romance  languages 
{yentil-homme  in   French,  gentil-uomo  m 
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Italian,  and  gentil-hombre  in  Spanish), 
and  it  is  undoubtedly  one  of  the  many 
traces  of  the  great  influence  which  the 
laws  and  polity  of  Rome  have  exercised 
upon  modern  society  and  civilization. 

In  the  earliest  form  of  the  Roman  con- 
stitution the  populus,  or  ruling  portion  of 
the  community,  was  divided  into  gentes, 
which  were  united  by  a  common  name, 
and  the  performance  of  certain  sacred 
rights.  P]ach  gens  was  again  subdivided 
into  several  familise,  distinguished  by  a 
surname  in  addition  to  the  common  Gen- 
tile appellation.  Thus  the  gens  Cornelia 
comprised  the  families  of  the  Scipiones, 
the  Lentuli,  the  Sullae,  &c.  In  default 
of  Agnati,  the  property  of  a  deceased 
person  reverted,  not  to  the  whole  populus, 
but  to  the  gens.     [Consanguinity.] 

The  Gentile  privileges  were  much 
discussed  in  the  quarrels  between  the 
patricians  and  the  plebeians;  and  the 
phrase  gcntem  habere  (Livy  x.  8)  is  often 
employed  as  distinctive  of  the  patricians. 
When  the  members  of  the  plebs  obtained 
the  right  of  intermarriage  with  patrician 
families,  and  access  to  the  honours  of 
the  state,  a  new  order  of  nobility  (nobiles) 
was  formed,  which  rendered  the  old  dis- 
tinction between  Patrician  and  Plebeian 
of  less  importance.  Still  the  old  Patrician 
families  of  Rome  had  a  superior  rank  in 
public  estimation,  as  being  descended 
from  the  old  nobility.  There  were  both 
Patrician  and  Plebeian  Gentes  at  Rome : 
the  origin  of  the  Plebeian  Gentes  is  not 
capable  of  being  explained  historically  ; 
but  it  may  have  arisen  in  several  ways. 
In  Cicero's  time  the  word  Gentilis  is  de- 
fined in  a  way  that  suited  liis  period,  but 
would  have  been  too  comprehensive  in 
the  earliest  periods  of  the  lioman  states. 
Gentiles,  according  to  Cicero  (  7 op.  G),  de- 
note those  who  had  the  same  name,  whose 
ancestors  had  always  been  free,  who  were 
not  capite  diminuti,  or  had  lost  none  of 
their  civil  rights.  Hence  also,  in  an  op- 
pc^site  sense,  "sine  gente"  is  employed 
by  Horace  (Sat.  ii.  v.  ICi)  and  Suetonius 
( I'ih.  I)  for  ignobly  born  and  of  servile 
parentage. 

The  privilege  of  succession,  which 
•was  called  ^'m.s"  (/eiUilitatis,  or  simply  gen- 
ti/itas  (Cic,  JJe  Oralore,  i.  .'JS),  and 
formed  one  of  the  enactments    of  the 


Twelve  Tables,  was  gradually  under- 
mined by  the  encroachments  of  the 
praetors  on  the  civil  law,  and  finally  dis- 
appeared (Gains,  iii.  25) ;  but  the  name 
of  gentle  (gentile)  man,  has  survived  in 
all  the  languages  of  Western  Europe, 
which  are  derived  from  the  Latin  or  have 
received  large  additions  from  it. 

According  to  Selden  (  Titles  of  Honour, 
p.  852),  "  a  gentleman  is  one  that  either, 
from  the  blood  of  his  ancestors,  or  the 
favour  of  his  soveraigne,  or  of  those  that 
have  the  vertue  of  soveraignte  in  them, 
or  from  his  own  vertue,  employment,  or 
otherwise,  according  to  the  customes  of 
honour  in  his  countrie,  is  ennobled, 
made  gentile,  or  so  raised  to  an  eminencie 
above  the  multitude,  that  by  those  lawes 
and  customes  he  be  truly  nobilis,  or 
noble,  whether  he  have  any  title,  or  not, 
fixed  besides  on  him."  That  the  word 
was  formerly  employed  in  this  extensive 
signification  is  clear,  from  a  patent  of 
Richard  II.,  by  which  one  John  de 
Kingston  is  received  into  the  estate  of  a 
gentleman  and  created  an  esquire  ("  Nous 
lui  avons  resceivez  en  Testate  de  gentil- 
home  et  lui  fait  esquier ") ;  and  from 
another  of  Henry  VI.,  who  there,  by  the 
term  "  nobilitamus,"  creates  one  Bernard 
Angevin,  a  Bourdelois,  a  gentleman. 
And,  according  to  Smith  (De  Hep.  Aug., 
lib.  i.  c.  20,  21),  under  the  denomination 
of  gentleman  are  comprised  all  above 
yeomen,  whereby  noblemen  are  truly 
called  gentlemen. 

In  a  narrower  sense  a  gentleman  is 
generally  defined  to  be  "  one  who,  with- 
out any  title,  bears  a  coat  of  arms,  or 
whose  ancestors  have  been  freemen ; 
and  by  the  coat  that  a  gentleman  giveth, 
he  is  known  to  be,  or  not,  descended  from 
those  of  his  name  that  lived  many  hun- 
dred years  since.*'  (Jacobs'  Lcno  Dic- 
tionary.) There  is  also  said  to  be  a 
gentleman  by  office  and  in  reputation,  as 
well  as  those  that  are  born  such  (2  Inst. 
G()8)  ;  and  according  to  Blackstone,  quot- 
ing Sir  Thomas  Smith  (1  Comia  ,  p.  4U()), 
"  Whosoever  studicth  the  laws  of  the 
realm,  who  studieth  in  the  universities, 
who  professeth  the  liberal  sciences,  and 
(to  be  short)  who  can  live  idly  and  with' 
out  manual  labour,  and  well  bear  tlie 
port,  charge  and  countenance  of  a  geutie 
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man,  he  shall  be  called  master,  and  taken 
for  a  gentleman." 

The  author  of  the  Commentaries  must 
have  been  somewhat  puzzled  with  his  de- 
finition of  a  gentleman,  as  understood  in 
his  time.  Having  defined  a  gentleman  to 
be  one  who  studieth  the  laws,  &c.,  he  adds 
(to  be  short),  that  he  who  can  live  idly  and 
bear  the  port,  &c.  of  a  gentleman,  is  a 
gentleman;  that  is,  if  he  can  live  idly, 
and  if  he  can  also  do  as  a  gentleman  does 
(it  not  being  said  what  this  is),  he  is  a 
gentleman.  Perhaps  a  definition  of  the 
term,  as  now  used,  could  not  be  easily 
made ;  it  being  extended  by  the  courtesy 
of  modern  manners  to  many  who  do  not 
come  within  the  ancient  acceptation  of 
the  term,  and  denied  by  public  opinion  to 
many  whose  rank  and  wealth  do  not 
make  up  for  the  want  of  other  qualifica- 
tions. 

GERMANIC  CONFEDERATION. 
The  constitution  of  the  old  German 
Empire  is  noticed  under  Germanic  Em- 
pire. After  the  first  French  Revolution, 
most  of  the  States  of  Germany  were 
joined  in  a  Confederation  under  the  pro- 
tection of  Napoleon.  [Confederation 
OF  THE  Rhine.]  The  reverses  of  Na- 
poleon put  an  end  to  the  Confederation 
of  the  Rhine,  and  in  its  place  the  Ger- 
manic Confederation,  which  still  exists, 
was  constituted  by  an  act  of  the  Congress 
of  Vienna,  dated  8th  of  June,  1815.  It 
consists  of  thirty  eight  Independent  States. 
The  central  point  and  organ  of  the  Con- 
federation is  the  Federative  Diet,  which 
sits  at  Frankfort  on  the  Main.  Its  ses- 
sions were  opened  on  the  5th  of  Novem- 
ber, 1816.  It  exercises  its  authority  in 
a  double  form :  1,  as  a  general  assembly, 
called  Plenum ;  and  2,  as  a  minor  coun- 
cil, or  the  Federative  government.  The 
Plenum  meets  only  whenever  an  organic 
change  is  to  be  introduced,  or  any  afiair 
relating  to  all  the  Confederation  is  to  be 
decided.  The  Plenum  contains  seventy 
votes,  of  which  Austria  and  the  five 
German  kingdoms,  Prussia,  Hanover, 
Saxony,  Bavaria,  Wirtemberg,  have  each 
four  votes,  and  the  other  states,  In  propor- 
tion to  their  importance,  three,  two,  or 
one  vote  each.  The  Federative  govern- 
ment is  composed  of  seventeen  votes,  out 
of  which  eleven  principal  states  have  each 


a  single  vote,  and  the  remaining  twenty- 
seven  only  six  joint  votes.  Austria  pre- 
sides in  both  the  assemblies,  and  decides  in 
case  of  equality.  The  Federative  govern- 
ment has  the  initiative,  and  deliberates 
on  the  projects  which  are  presented  to  the 
Plenum,  where  they  are  not  debated,  but 
simply  decided  by  a  majority  of  ayes  or 
noes.  It  executes  the  enactments  of  the 
Plenum,  and  despatches  the  current  busi- 
ness of  the  Confederation.  It  decides  by 
a  simple  majority,  and  seven  votes  form  a 
quorum.  The  meetings  of  the  Federative 
diet  are  either  those  wherein  preparatory 
debates  take  place,  but  no  protocols  are 
made,  or  those  wherein  afiairs  are  finally 
decided. 

The  object  of  the  Germanic  Confede- 
ration and  the  duties  of  the  Federative 
Diet  are— the  maintenance  of  external 
security  or  mutual  defence  from  a  com- 
mon enemy,  and  the  preservation  of  in- 
ternal peace  among  the  Federative  states, 
which  must  not  declare  war  on  each 
other,  but  must  submit  their  differences 
to  the  decision  of  the  diet.  The  mainte- 
nance of  internal  security  comprehends 
not  only  the  prevention  of  conflicts 
among  the  Federative  states,  but  also  the 
suppression  of  any  attempt  by  the  sub- 
jects of  any  of  the  states  to  subvert  the 
existing  order  of  things.  It  was  in  con- 
sequence of  this  principle  that  the  central 
commission  of  inquiry  into  revolutionary 
measures  was  established  at  Mainz  in 
1819-20.  A  further  development  of  the 
same  principle,  occasioned  by  the  revival 
of  liberal  opinions  throughout  Germany 
by  the  French  Revolution  of  July,  was 
made  on  the  28th  June,  1832,  by  the  pro- 
clamation of  the  following  articles,  par- 
ticularly directed  against  the  constitu- 
tional states  of  Germany: — 1st.  The 
German  princes  are  not  only  authorised 
but  even  obliged  to  reject  all  propositions 
of  the  states  which  are  contrary  to  the 
fundamental  principle,  that  all  sovereign 
power  emanates  from  the  prince,  and  that 
he  is  limited  by  the  assent  of  the  states 
only  in  the  exercise  of  certain  rights.  2. 
The  stoppage  of  supplies  by  the  states,  in 
order  to  obtain  the  adoption  of  their  pro« 
positions,  is  to  be  considered  as  sedition 
against  which  the  Confederation  may  act. 
3.  The  legislation  of  the  federative  stiites 
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must  never  be  in  contradiction  either  to 
the  object  of  the  Federation  or  to  the  ful- 
filment of  federal  duties  ;  and  such  laws 
(as  for  instance,  the  law  of  Baden,  which 
established  the  liberty  of  the  press)  may- 
be abolished  by  the  diet.     4.  A  perma- 
nent commission  of  federal  deputies  shall 
watch  over  the  legislative  assemblies  of 
the  federal  states,  in  order  that  nothing 
contrary  to  the  federal  act  may  occur. 
5.  The  deputies  of  the  legislative  assem- 
blies of  the  federal  states  must  be  kept 
by  the  regulations  of  their  governments 
within  such  limits  that  the  public  peace 
shall  not  be  disturbed   by  any  attacks 
upon  the  Confederation.     6.  The  inter- 
pretation of   the   federal    laws  belongs 
exclusively  to  the  federal  diet.     On  the 
5th  July,    1833,   the  federal  diet   pro- 
claimed a  new  law  consisting  of  the  fol- 
lowing 10  articles:  1.  All  German  works 
containing  less  than  20  sheets  which  ap- 
pear in  foreign  countries  cannot  be  cir- 
culated in  the  federal  states  without  the 
authorisation  of  the  several  governments.* 
2.  Every  association  having  a  political 
object  is  prohibited.     3.  Political  meet 
ings  and  public  solemnities,  except  such 
as  have  been  established  for  a  long  time 
and  are  authorised,  cannot  be  held  with- 
out the  permission  of  the  several  govern- 
ments.    4.  All  sorts  of  colours,  badges, 
&c.  denoting  a  party  are  proscribed.     5. 
The  regulations  for  the  surveillance  of 
the  universities,  proclaimed  in  1819,  are 
renewed  and  rendered  more  severe.     By 
the  remaining  5  articles  the  federative 
states  pledged  themselves  to  exercise  a 
vigilant  watch  over  their  respective  sub- 
jects, as  well  as  over  foreigners  residing 
in  their  states,  in  respect  of  revolutionary 
attempts  ;  to  surrender  mutually  all  those 
individuals  who  had  been  guilty  of  poli- 
tical offences,  with  the  exception  of  their 
own  subjects,  who  are  to  be  punished  in 
fheir  own  country  ;  to  give  mutually  mi- 
litary assistance,  in  case  of  disturbance, 
and  to  notify  to  the  diet  all  measures 


*  In  )  830  tJio  (lipt  proliiliited  editors  of  news- 
papers and  political  writfrs  from  pnhlishini,'  ac- 
counts of  the  debates  of  the  representjitive  bodies, 
except  they  had  previously  appeared  in  the  ofll- 
;ial  paper*  of  the  respective  governmenti.  [Press, 
LiUKBTY  or.] 


with  reference    to    the   above- 
mentioned  objects. 

On  the  30th  October,  1834,  the  meet- 
ing of  the  Federative  diet  unanimously 
agreed  to  the  proposition  of  Austria,  to 
establish  a  tribunal  of  arbitration  in  order 
to  decide  differences  which  might  break 
out  in  any  state  of  the  Confederation  be- 
tween the  government  and  the  chambers 
respecting  the  interpretation  of  the  con- 
stitution, or  the  encroachments  on  the 
rights  of  the  prince  by  the  chambers,  or 
their  refusal  of  subsidies.  This  tribunal 
consists  of  thirty-four  ai'bitrators  nomi- 
nated by  the  seventeen  members  of  the 
minor  council,  each  member  nominating 
two  arbitrators.     [Federation.] 

GERMANIC  EMPIRE.  The  mo- 
dern history  of  Germany  commences  in 
the  ninth  century,  when  Louis  le  De- 
bonnair,  the  grandson  of  Charlemagne, 
became,  by  the  treaty  of  Verdun,  a.d. 
843,  the  first  king  of  the  Germans.  After 
A.D.  918,  the  crown  became  elective. 
The  emperors  of  Germany  assumed  the 
title  of  Roman  emperors  from  the  time  of 
Otho  I.,  who  died  a.d.  973  :  when  a  suc- 
cessor to  the  throne  was  elected  during 
the  emperor's  lifetime,  he  was  called  the 
king  of  Rome.  On  the  6th  of  August, 
1806,  when  the  German  States  had  most 
of  them  fallen  under  the  power  of  Napo- 
leon, the  emperor,  Francis  II.,  abdicated 
the  imperial  crown  of  Germany,  declared 
the  dissolution  of  the  Germanic  empire, 
and  took  instead  the  title  of  emperor  of 
Austi'ia.  The  Confederation  of  the  Rhine 
had  been  formed  by  the  policy  of  Napo- 
leon, July  12th,  1806.  [Confederation 
OF  THE  Rhine.] 

Before  the  first  French  revolution  the 
states  of  the  Germanic  empire  consisted 
of  the  following  members,  divided  into 
three  colleges,  or  chambers  : — 

I.  The  liilectoral  College,  which  con- 
sisted of  the  Ecclesiastical  Electors. 

I.  The  archbishop  of  Main/,  arch- 
chancellor  of  the  empire  for  Germany. 
2.  Archbishop  of  Treves,  arch-chancellor 
of  the  empire  for  Gallia  and  the  kingdom 
of  Aries  (a  purely  titular  office).  3. 
Archbishop  of  Cologne,  arch-chancellor 
for  Italy  (also  a  titular  office). 

II.  The  Secular  Electors  were — 

4.  The   king  of    Bohemia,  arch-cup- 
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bearer  of  the  empire :  he  presented  the 
emperor  at  the  coronation  banquet  with 
a  cup  of  wine  and  water.  .5.  The  elector 
of  Bavaria,  arch-carver  of  the  empire: 
he  bore  at  the  coronation-procession  the 
golden  bull  before  the  emperor,  and  pre- 
sented to  him  the  dishes  at  the  banquet, 
6.  The  elector  of  Saxony,  arch-marshal 
of  the  empire :  he  bore  in  the  great  so- 
lemnities of  the  empire  the  sword  of  state, 
and  at  the  coronation  preceded  the  em- 
peror on  horseback.  7.  The  elector  of 
Brandenburg,  arch  -  chamberlain  of  the 
empire :  he  bore  in  the  coronation-proces- 
sion the  sceptre,  and  presented  to  the 
emperor  a  basin  with  water  to  wash  his 
hands.  8.  The  elector  palatine  of  the 
Rhine  had  the  title  of  the  arch-treasurer 
of  the  empire :  his  duties  were  to  scatter 
at  the  coronation  gold  and  silver  medals, 
stnick  for  the  occasion,  amongst  the 
people.  This  electorate  became  united 
with  that  of  Bavaria  by  the  accession  of 
the  elector  to  the  throne  of  the  last-named 
principality  in  1777,  after  the  extinction 
of  the  reigning  house  of  Bavaria.  9. 
The  elector  of  Brunswick-Liineburg,  or 
Hanover,  created  by  the  Emperor  Leopold 
Lin  1692,  received  in  1706  the  title  of 
arch-treasurer ;  when  the  emperor,  having 
put  to  the  ban  of  the  empire  the  elector 
of  Bavaria,  took  from  him  the  office  of 
the  arch-carver,  and  bestowed  it  on  the 
elector  palatine  of  the  Rhine,  whose 
office  on  that  occasion  was  given  to 
Hanover. 

The  Second  College  consisted  of  the 
princes  of  the  empire,  who  were  in  rank 
next  to  the  electors :  they  had  each  a 
vote  in  the  diet  of  the  empire,  and  were 
divided  into  Spiritual  and  Temporal 
princesc 

The  Spiritual  princes  of  the  empire 
"who  had  a  vote  in  the  diet  were: — the 
archbishop  of  Salzburg,  and  formerly 
the  archbishop  of  Besan^on ;  the  grand- 
master of  the  German  order ;  the  bishops 
of  Bamberg,  Wiirzburg,  Worms,  Eich- 
staedt,  Speyer,  Strassburg,  Constanz, 
Augsburg,  Hildesheim,  Paderborn,  Frey- 
siugen,  Passau,  Ratisbon,  Trent,  Brixen, 
Basel,  Miinster,  Osnabriick,  Liege,  Chur, 
Fulda,  Liibeck ;  the  princely  (gefiirstete) 
Ebbot  of  Kempten ;  the  princely  preben- 
daries of  Berchtolsgaden  and   Weissen- 


burg ;  the  princely  abbots  of  Priim,  Sta- 
blo,  and  Cervey. 

The  Temporal  princes  were : — the  arch-i 
duke  of  Austria  ;  the  dukes  of  BurgundyJ 
and  Magdeburg;  the  counts  palatine  oi 
Lautern,  Simmern,  and  Neuburg ; 
Deuxponts  (Zweibriicken),  of  Veldei 
and  Lautereken  ;  the  dukes  of  Bremen, 
Saxen-Weymar,  Eisenach-Gotha,  Alter 
burg,  Coburg ;  the  margraves  of  Branden- 
burg-Culmbach,  and  of  Brandenburg- 
Onolzbach;  the  dukes  of  Brunswick, 
Zell,  Grubenhagen,  Calenberg,  and  Wolf- 
enbiittel ;  the  prince  of  Halberstadt ;  the 
dukes  of  Upper  and  Lower  Pomerania ; 
of  Verden,  Mecklenburg- Schwerin,  Meck- 
burg-Gustrow  (afterwards  Strelitz);  of 
Wirtemberg;  the  landgraves  of  Hessen- 
Cassel  and  Hessen-Darmstadt ;  the  mar- 
graves of  Baden-Baden,  Baden-Durlach, 
and  Baden-Hochberg ;  the  dukes  of  Hol- 
stein,  Gottorp,  of  Saxe-Lauenburg ;  the 
prince  of  Minden ;  the  landgrave  of 
Leuchtenberg ;  the  prince  of  Anhalt ;  the 
princely  count  of  Henneberg ;  the  princes 
of  Schwerin,  Kamin  Ratzeburg,  and  Hers- 
feldt ;  the  princely  count  of  Montbeliard. 
The  princes  enumerated  belonged  to  the 
old  body;  the  following  who  were  ele- 
vated to  their  dignities  after  the  time  of  the 
Emperor  Ferdinand  II.,  were  called  the 
new :  the  duke  of  Aremberg ;  the  princes 
of  Hohenzollern,  Salra,  Lobkowitz,  Die- 
trichstein,  Nassau-Hadamar,  Nassau-Dil- 
lenburg,  Auersberg,  East  Friesland, 
Schwarzenberg,  Lichtenstein,  Thurn- 
Taxis,  and  Schwarzburg.  Many  of  these 
principalities  were  in  the  possession  of 
one  individual,  who  had  consequently 
several  votes,  the  votes  being  attached  to 
the  states  and  not  to  individuals. 

The  prelates,  abbots,  and  abbesses  of 
the  empire  were  divided  into  two  benches, 
the  Suabian  and  the  Rhenish,  of  which 
each  had  one  vote.  The  counts  and  no- 
bles of  the  empire  were  divided  into  four 
benches;  of  Suabia,  Franconia,  West- 
phalia, and  of  Wetterau,  each  having  one 
vote.  They  belonged  to  the  second  college. 

The  free  Imperial  cities  formed  a  col- 
lege at  the  diet,  divided  into  two  benches, 
the  Rhenish  with  fourteen  cities,  and  the 
Suabian  with  thirty-seven.  Each  town 
had  a  vote. 

The  above-mentioned    three    colleges 
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formed  the  Diet  of  the  empire,  whose 
ordinary  meetings  were  formerly  sum- 
moned by  the  emperors  twice  a-year,  in 
addition  to  extraordinary  meetings.  From 
the  year  16G3  the  Diet  sat  at  Ratisbon. 
The  emperor  at  first  appeared  personally 
at  the  Diet,  but  in  course  of  time  he  sent 
a  delegate,  called  Principal  Conimissarius, 
who  was  always  himself  a  prince  of  the 
empire,  and  who  had  an  assistant,  called 
Con-commissarius.  The  elector  of  Mainz, 
as  arch-chancellor  for  Germany,  or  his 
deputy,  presided  in  the  Diet,  and  every 
despatch  addressed  to  the  Diet  was  di- 
rected to  him,  and  communicated  from 
his  chancery  to  the  members  of  the  Diet. 
The  president  of  the  first  college  was  the 
elector  of  Mainz ;  of  the  second,  alter- 
nately, the  archbishop  of  Salzburg  and 
the  arch-duke  of  Austria ;  and  of  the  third, 
the  representative  of  the  town  where  the 
Diet  was  held.  Every  college  voted 
separately;  and  when  their  respective 
decisions  on  the  subject  under  discussion 
agreed,  the  matter  was  presented  for  the 
ratification  of  the  emperor  ;  after  which 
it  became  law,  and  was  called  conclusum 
imperii.  The  emperor  could  refuse  his 
ratification,  but  could  not  modify  the  de- 
cisions of  the  diet. 

The  Diet  enacted,  abolished,  and  inter- 
preted laws;  declared  war:  concluded 
peace  ;  contracted  alliances  ;  and  received 
foreign  ambassadors.  A  declaration  of  war 
was  decided  on  an  Imperial  proposition, 
by  a  majority  of  votes ;  and  when  it  was 
decided,  even  those  states  that  had  voted 
against  it  were  obliged  to  furnish  their 
contingents.  The  diet  also  imposed  taxes 
for  the  general  expenses  of  the  empire. 

There  were  two  tribunals  for  the  de- 
cision of  points  in  dispute  between  the 
members  of  the  empire ;  the  Aulic  Coun- 
cil of  the  empire,  which  had  its  seat 
always  at  the  residence  of  the  emperor ; 
and  the  (^ameral  tribunal  of  the  empire 
(Cameralgericht),  which  sat  at  Wetzlar. 
They  were  composed  of  members  dele- 
gated by  the  different  states  of  the  empire, 
and  an  imperial  deputy  presided. 

The  emperor  was  elected  only  by  the 
electors,  who  could  do  it  eitlier  personally 
or  by  deputies.  The  place  of  election 
was  Frankfort  on  the  Main,  where  the 
coronation  also  took  place,  although  the 


golden  bull  of  Charles  IV.  declared  that 
the  emperor  should  be  elected  at  Frank- 
fort, and  crowned  at  Aix-la-Chapelle. 
All  strangers,  even  the  princes  of  the 
empire  and  foreign  ambassadors,  were 
obliged  to  leave  the  town  on  the  day  of 
the  election,  which  took  place  in  a  chapel 
of  St.  Bartholomew's  Church.  Mainz 
was  the  teller ;  and  after  having  collected 
the  votes,  he  gave  his  own  to  Saxony. 
The  emperor,  immediately  after  the  elec- 
tion, swore  to  the  constitution,  or,  as  it 
was  legally  termed,  capitulation.  He  could 
do  it  either  personally  or  by  deputy. 
GILD.  [Municipal  Corpouations.] 
GLASS.  There  are  five  distinct  kinds 
of  glass,  which  differ  from  each  other  in 
regard  to  some  of  the  ingredients  of 
which  they  are  made,  and  in  the  pro- 
cesses of  manufacture.  These  kinds  are 
flint-glass,  or  crystal;  crown-glass,  or 
German  sheet-glass ;  broad-glass,  or  com- 
mon window-glass ;  bottle,  or  common 
green  glass ;  and  plate-glass.  The  princi- 
pal ingredients  used  for  the  production  of 
each  of  these  kinds  of  glass  are  silex,  or 
flint,  and  an  alkali.  The  differences  in 
the  various  kinds  result  from  the  descrip- 
tion of  alkali  employed,  and  from  the 
addition  of  certain  accessary  materials, 
usually  metallic  oxides. 

The  time  at  which  glass  was  invented 
is  very  uncertain.  The  popular  opinion 
upon  this  subject  refers  the  discovery  to 
accident.  It  is  said  (Plin.,  Nat.  Hist.t 
lib.  xxxvi.  c.  26),  "that  some  mariners, 
who  had  a  cargo  of  nitrum  (salt,  or,  as 
some  have  supposed,  soda)  on  board, 
having  landed  on  the  banks  of  the  river 
Belus,  a  small  stream  at  the  base  of 
Mount  Carmel  in  Palestine,  and  finding 
no  stones  to  rest  their  pots  on,  placed 
under  them  some  masses  of  nitrum, 
which,  being  fused  by  the  heat  with  the 
sand  of  the  river,  produced  a  liquid  and 
transparent  stream :  such  was  the  origin 
of  glass."  The  antient  Egyptians  were 
certainly  acquainted  with  the  art  of  glass- 
making.  This  subject  is  very  fully  dis- 
cussed in  a  memoir  by  M.  Boudet,  in  the 
*  Description  de  I'Egypte,' vol.  ix.,  Antiq. 
Memoires.  The  earthenware  beads  found 
in  some  munmiies  have  an  external  coat 
of  glass,  coloured  with  a  metallic  oxide; 
and  among  the  ruins  of  Thebes  pieces 
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of  blue  glass  have  been  discovered. 
The  manufacture  of  glass  was  long  car- 
ried on  at  Alexandria,  from  which  city 
the  Romans  were  supplied  with  that  ma- 
terial ;  but  before  the  time  of  Pliny  the 
manufacture  had  been  introduced  into 
Italy,  France,  and  Spain  (xxxvi.  c.  26). 
Glass  utensils  have  been  found  among 
the  ruins  of  Herculaneum. 

The  application  of  glass  to  the  glazing 
of  windows  is  of  comparatively  modern 
introduction,  at  least  in  northern  and 
western  Europe.  In  a.d.  674  artists  were 
brought  to  England  from  abroad  to  glaze 
the  church  windows  at  Wearmouth  in 
Durham ;  and  even  in  the  year  1567  this 
mode  of  lighting  dwellings  was  confined 
to  large  establishments,  and  by  no  means 
universal  even  in  them.  An  entry  then 
made  in  the  minutes  of  a  survey  of  Aln- 
wick Castle,  the  residence  of  the  Duke 
of  Northumberland,  informs  us  that  the 
glass  casements  were  taken  down  during 
the  absence  of  the  family  to  preserve 
them  from  accident.  A  century  after 
that  time  the  use  of  window-glass  was  so 
small  in  Scotland  that  only  the  upper 
rooms  in  the  royal  palaces  were  furnished 
with  it,  the  lower  part  having  wooden 
shutters  to  admit  or  exclude  the  air. 

The  earliest  manufacture  of  flint-glass 
in  England  was  begun  in  1557,  and  the 
progress  made  towards  perfecting  it  was 
so  slow,  that  it  was  not  until  near  the  close 
of  the  seventeenth  century  that  this  coun- 
try was  independent  of  foreigners  for  the 
supply  of  the  common  article  of  drinking- 
glasses.  In  1673  some  plate-glass  was 
made  at  Lambeth,  in  works  supported  by 
the  Duke  of  Buckingham,  but  which  were 
soon  abandoned.  It  was  exactly  one 
century  later  that  the  first  establishment 
of  magnitude  for  the  production  of  plate- 
glass  was  formed  in  this  country ;  and 
works  upon  a  large  scale  were  erected  at 
Ravenhead,  near  Prescot  in  Lancashire, 
which  have  been  in  constant  and  successful 
operation  from  that  time  to  the  present  day. 

At  an  early  period  of  its  history  in  this 
country  the  glass  manufacture  became  an 
object  of  taxation,  and  duties  were  im- 
posed by  the  6  &  7  William  and  Mary, 
which  acted  so  injuriously,  that  in  the 
second  year  after  the  act  was  passed  one 
half  of  the  duties  were  taken  off,  and  iu 


the  following  year  the  whole  was  re- 
pealed. In  1746,  when  the  manufacture 
had  taken  firmer  root,  an  excise  duty  was 
again  imposed,  at  the  rate  of  one  penny 
per  pound  on  the  materials  used  for  mak- 
ing crown,  plate,  and  tlint  glass,  and  ol 
one  farthing  per  pound  on  those  used  for 
making  bottles.  In  1778  these  rates  were 
increased  50  per  cent,  upon  crown  and 
bottle  glass,  and  were  doubled  on  flint 
and  plate-glass.  These  rates  were  further 
advanced  from  time  to  time  in  common 
with  the  duties  upon  most  other  objects 
of  taxation.  The  precise  rates  of  duty 
charged  upon  each  kind  of  glass  in  1793, 
1806,  and  1834  were  as  under: — 

1793.  1806.  1834. 

Per  cwt.  Per  cwt.  Per  cwt, 

s.       d.  s.    d.  $.     d. 

Crown-glass .   16    1^  36    9  73    6 

Plate-glass  ..  21    5|  49    0  60    0 

Flint-glass...   21    5^  49    0  56    0 

Broad-glass..     8    0^  12    3  30    0 

Bottle-glass..     4    0^  4    1  7    0 

In  1813  the  rates  of  1806  were  doubled, 
and  with  the  exception  of  a  modification 
in  1819  in  favour  of  plate-glass,  then  re- 
duced to  3/.  per  cwt.,  were  continued  at 
that  high  rate  until  1825.  In  that  year 
a  change  was  made  in  the  mode  of  taking 
the  duty  on  flint-glass,  by  charging  it  on 
the  weight  of  the  fluxed  materials  in- 
stead of  on  the  articles  when  made,  a 
regulation  which  did  not  affect  the  rate 
of  charge.  In  1830  the  rate  on  bottles 
was  reduced  from  8s.  2d.  to  7s.  per  cwt. 
In  1835,  in  consequence  of  the  recom- 
mendation contained  in  the  thirteenth 
Report  of  the  Commissioners  of  Excise 
Inquiry,  the  rate  upon  flint-glass  was  re- 
duced from  6d.  to  2d.  per  pound,  a  mea- 
sure which  was  rendered  necessary  by 
the  encouragement  given  under  the  high 
duty  to  the  illicit  manufacture,  which 
was  carried  on  to  such  an  extent  as  to 
oblige  several  regular  manufacturers  to 
relinquish  the  prosecution  of  their  busi- 
ness. The  duties  varied  from  200  to  300 
per  cent,  on  the  value  of  most  articles  of 
glassware,  and  the  cost  of  collecting  the 
duty  on  flint-glass  amounted  to  57  per 
cent. 

The  number  of  establishments  fr>r  the 
manufacture  of  glass  in  the  United  Kinar- 
dom,  in   1833,  was   126,   of  which   106 
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were  in  England,  10  in  Scotland,  and  10 
in  Ireland.  In  1841  the  number  of  per- 
sons employed  in  the  glass  manufacture  in 
Great  Britain  was  7464. 

In  1845  the  duty  was  wholly  repealed, 
a  proposal  to  this  effect  having  been 
brought  forward  by  Sir  Robert  Peel  in 
introducing  the  budget,  February  14th. 
The  total  abolition  of  this  duty  redounds 
greatly  to  the  credit  of  the  minister. 
There  was  no  duty  which  required  such 
a  system  of  perpetual  and  vexatious  in- 
terference on  the  part  of  the  Excise. 
While  the  exports  of  earthenware  have 
been  constantly  increasing,  those  of  glass 
have  fallen  off,  for  our  manufacturers, 
while  subject  to  be  interfered  with  in 
their  operations,  were  unable  to  compete 
with  the  manufacturers  of  Belgium, 
France,  and  more  particularly  those  of 
Bohemia,  where  the  glass  manufacture 
has  attained  the  highest  perfection.  Fo- 
reign glass  found  its  way  into  our  bonded 
warehouses,  and  was  exported  to  our  own 
colonies,  while  the  exports  of  English 
glass  to  these  colonies  were  gradually  fall- 
ing off.  On  proposing  tlie  entire  aboli- 
tion of  the  duty  on  glass,  Sir  Robert  Peel 
remarked  that  it  was  difficult  to  foresee 
to  what  perfection  this  beautiful  fabric 
might  not  be  brought  when  the  manu- 
facturers were  allowed  to  exercise  their 
skill  without  restraint,  and  it  was  also 
impossible  to  say  to  what  new  purposes 
glass  might  not  be  applied  in  this  coun- 
try. He  stated  that  in  France,  where  the 
ingenuity  of  the  manufacturer  was  unfet- 
tered, glass  pipes  for  the  conveyance  of 
water  were  beginning  to  be  used,  and  that 
they  cost  .30  per  cent,  less  than  iron  pipes, 
and  could  bear  a  greater  external  pressure. 
Balance-springs  for  chronometers  could 
be  made  of  glass,  and  were  much  su- 
perior to  any  others ;  but  the  manufacture 
was  so  expensive,  and  required  so  much 
skill,  that  he  doubted  whether  under  the 
existing  system  of  restriction  this  valu- 
able improvement  could  be  generally 
adopted.  At  the  Cambridge  meeting  of 
the  British  Association  for  the  Advance- 
ment of  Science,  in  June,  184.'),  Sir  John 
Herschell  adverted  to  the  important  im- 
provements which  might  be  anticipated 
m  the  manufacture  of  scientific  instru- 
ments in  which  glass  forms  a  part,  now 


that  the  skill  and  ingenuity  of  the  manu- 
facturer may  be  freely  developed. 

In  1793,  when  taxation  was  compara- 
tively low,  the  quantity  of  all  kinds  of 
glass  made  and  retained  for  use  in  the 
Kingdom  was  407,203  cwt.,  and  the 
amount  of  revenue  obtained  from  it 
1 77,408Z.  The  average  rate  of  duty  was 
therefore  8s.  S^d.  per  cwt.  upon  the  whole 
quantity.  In  1834  the  rate  of  duty  was 
by  progressive  additions  fourfold  what  it 
was  in  1793,  the  average  being  35s.  7^d. 
per  cwt.  upon  the  aggregate  quantity 
used ;  and  although  the  population  had 
in  the  meantime  increased  more  than  60 
per  cent.,  the  quantity  of  glass  which  was 
taken  for  use  was  only  374,351  cwt.,  or 
one-twelfth  less  than  was  so  taken  in 
1793.  If  the  quantity  used  in  proportion 
to  the  population  had  continued  the 
same,  that  quantity  would  in  1834  have 
amounted  to  663,740  cwt.,  and  a  revenue 
equal  to  what  was  realized  would  have 
resulted  from  an  average  rate  of  20s., 
instead  of  35s.  7^d. 

The  quantity  of  each  description  of 
glass  brought  to  charge  by  the  excise,  in 
1834  and  1836,  was  as  follows: — 

1834.  1836. 

Cwt.  Cwt. 

Crown  .  .  136,708  163,928 
Flint  .  .  83,323  102,653 
Plate        .      .       18,922  22,169 

Broad      .      .         6,766  7,629 

Bottle       .      .     344,014        448,789 
In  1841-42-43  the  quantities  charged 
by  the  excise  were  as  under : — 

1841.  1842.  1843. 

Cwt.  Cwt.  Cwt. 

Crown.      .    116,895  97,495  102,222 

Flint     .      .     97,523  83,652  85,157 

Plate     .      .     27,639  21,528  20,923 

Broad  .      .     20,855  25,500  29,154 

Bottie  .      .   501,194  390,485  336,014 


764,106  618,660  .573,470 
Duty    .      £898,368     767,904     779,800 

In  1843  the  quantity  of  glass  manu- 
factured in  England  -^as  477,693  cwt. ; 
Scotland,  84,898  cwt.;  Ireland,  10,897 
cwt. 

In  1827  the  real  value  of  glass-ware 
exported  from  the  United  Kingdom  was 
534,549/.  From  1828  to  1832  inclusive, 
the  average  annual  value  was  441,849/. 
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In  1832  the  value  of  glass  exported  was 
only  402,757/.  In  the  three  following 
years,  1833,  1834,  and  1835,  the  ex- 
ports increased,  and  in  1835  amounted  to 
C40,410Z.  The  exports  from  1838  to  5th 
of  June,  1845,  were  as  under: — 

1838  .         .  .      £377,283 

1839  .  .  .         371,208 

1840  .  .         .         417,178 

1841  .  .  .         421,936 

1842  .  .  .         310,152 

1843  .  .  .         339,918 

1844  .  .  .  388,608 
1845,  Jan.  5th  to  June  5th  215,639 
The  principal  countries  to  which  glass 

vas  exported  from  the  United  Kingdom 
in  1842  were  as  follows  :— 

£ 
East    India    Company's  Terri- 
tories and  Ceylon  .         .     74,211 
British  West  Indies  .         .     45,539 
British  North  America     .         .     43,259 
British  Australia     .         .         .     32,324 

Brazil 21,445 

Other  parts  of  South  America  .  11,763 
United  States  of  North  America  12,220 
Cape  of  Good  Hope  .         .       9,217 

Mauritius  .  .  .  .  7,175 
Northern  Europe  .  .  .  12,351 
Southern  Europe  .  .  .  11,613 
In  1836  the  exports  to  Northern  Eu- 
rope amounted  to  22,210Z. ;  to  Southern 
Europe,  1 5,440Z. ;  to  British  North  Ame- 
rica, 103,481/. ;  and  to  the  United  States 
of  North  America,  98,045/.  ;  but  the 
exports  generally  in  this  year,  especially 
to  the  United  States,  were  much  higher 
than  usual;  still,  in  1837,  the  exports  of 
glass  to  the  United  States  amounted  to 
63,800/. ;  but  recent  alterations  in  their 
taritf  have  occasioned  an  increase  in  the 
domestic  manufacture.  In  1840  there 
were  8 1  glass-houses  in  the  United  States. 
GLEANING.  The  practice  of  glean- 
ing in  corn-fields  what  the  reapers  of  the 
harvest  leave  behind  is  vulgarly  supposed 
to  be  a  legal  custom  which  the  "  owner  or 
occupier  of  the  field  has  no  right  to  pro- 
hibit, and  that  the  poor  who  enter  a  field 
for  this  purpose  are  not  guilty  of  trespass ;" 
but  the  only  authority  in  support  of  this 
view  is  an  extra-judicial  dictum  of  Lord 
Hale.  Blackstone,  in  his '  Commentaries,* 
book  iii.  c.  12,  remarks  that  this  humane 
provision  seems  borrowed  from  the  Mo- 


saical  law  {Levit.,  c.  xix.  v.  9,  and  c.  xxiii. 
V.  22,  &c.),  and  apparently  adopts  Lord 
Hale's  opinion.  The  question  has,  how- 
ever, twice  been  tried  in  the  Court  of 
Common  Pleas.  In  the  first  case  the 
defendant  pleaded  that  he  being  a  poor, 
necessitous,  and  indigent  person,  entered 
the  plaintiff's  close  to  glean ;  and  in  the 
second  the  defendant's  plea  was  the  same, 
with  the  addition  that  he  was  an  inha- 
bitant legally  settled  within  the  parish. 
Mr.  Justice  Gould  gave  a  judgment  in 
favour  of  gleaning ;  but  the  other  three 
judges  clearly  decided  that  the  claim  had 
no  foundation  in  law,  and  that  "  it  was  a 
practice  incompatible  with  the  exclusive 
enjoyment  of  property,  and  was  produc- 
tive of  vagrancy  and  many  mischievous 
consequences."  (1  H.  Bl.,  Rep.  51, 
quoted  in  Christian's  ed.  Blackst.,  Cowi., 
vol.  iii.  p.  213.) 

The  general  custom  in  all  parts  of 
England  is  to  allow  the  poor  to  glean,  in 
some  cases  before  the  harvest  is  carried, 
but  more  generally  perhaps  not  until 
afterwards.  Persons  who  are  not  actually 
necessitous  sometimes  avail  themselves  of 
permission  to  glean,  and  by  commencing 
their  labours  as  soon  as  it  is  daylight, 
they  gain  as  much  as  they  would  have 
done  from  the  wages  which  they  would 
have  earned  if  they  had  been  employed 
by  the  farmer  to  secure  the  crop.  In  this 
case  the  privilege  is  abused,  ai;d  the  com- 
munity not  benefited.  In  some  districts 
the  farmers  meet  together  and  establish 
rules  for  regulating  the  practice  of  glean- 
ing, with  a  view  of  protecting  themselves, 
and  likewise  of  confining  the  privileges 
to  the  necessitous  poor  of  the  neighbour- 
hood. The  following  are  rules  which 
were  agreed  upon  at  a  meeting  of  farmers 
in  Hertfordshire,  11th  August,  1845: — 
1,  That  no  person  shall  be  allowed  to 
glean  in  any  field,  until  the  day  after  the 
corn  shall  have  been  carted  and  the  field 
cleared ;  2,  That  no  person  be  allowed  to 
enter  the  fields  for  the  purpose  of  glean- 
ing until  after  eight  o'clock  in  the  morn- 
ing, or  to  remain  therein  after  six  o'clock 
in  the  evening;  3,  That  no  able-bodied 
labourer  above  sixteen  years  of  age  and 
under  sixty  shall  be  allowed  to  glean  in 
any  of  the  fields  situated  within  the  pa- 
rishes [above  namedj ;  4,  That  any  per- 
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son  or  persons  found  breaking  the  rules 
laid  down  in  the  foregoing  resolutions 
shall  be  considered  a  trespasser,  and  pro- 
secuted accordingly.  In  some  cases  the 
only  restriction  is  as  to  the  hours  when 
gleaning  is  allowed ;  and  this  is  a  very 
proper  one,  as  in  tlie  absence  of  any  rule 
gleaners  have  been  known  to  commence 
before  three  o'clock  in  the  morning,  that 


is,  before  daylight,  and  while  the  crop 
was  still  in  the  field. 

The  following  table  is  fi-om  a  paper 
prepared  by  Dr.  Kay  Shuttleworth,  on 
the  earnings  of  agricultural  labourers  in 
Norfolk  and  Suffolk  {Journal  of  Statisti- 
cal Societ II  of  London,  vol.  i.,  p.  183),  and 
it  professes  to  show  the  value  of  corn 
gleaned  by  388  families : — 


46  families  with  no  children 


Average  number  of 
Children  in  a  Family. 


110 
97 
85 
37 
13 


all  the  children  under  10    .  2| 

one  child  above  10  .      .      .  3/g 

two  children       .      .      .      .  4^ 

three 5| 

four 7 


Average 
Annual  Amount. 
£0    17s.   lO^d, 


The  total  value  of  gleanings  of  the  338 
families  was  423^.  12s.,  and  the  average 
for  each  family  \l.  Is.   lOd,  which  was 
one-fifth  of  the  average  harvest  wages  of 
each  of  the  same  number  of  families. 
GLEBE  LAND.    [Benefice.] 
GLUTS.    [Demand  and  Supply.] 
GOODS  AND  CHATTELS.  [Chat- 
tels.] 

GOVERNMENT  is  a  word  used  in 
common  speech  in  more  than  one  sense. 

1,  It  denotes  the  act  of  yoverninyy  as 'when 
we  speak  of  "  the  business  of  government." 

2,  The  persons  who  govern  are  called  "  the 
government ;"  and  we  thus  speak  of  "  the 
French  government,"  "  the  Russian  go- 
vernment," &c.  3,  The  word  "  govern- 
ment," is  used  for  the  phrase  form  of 
government,  as  when  we  speak  of  "a 
monarchical,  aristocratical,  or  republican 
government ;"  or  again  of  "  the  English  or 
French  government,"  meaning  the  Eng- 
lish or  French  form  of  government,  or  the 
English  or  French  constitution. 

Of  these  three  meanings  of  the  word 
"  government,"  the  first  and  the  last  are 
the  most  important.  Each  of  them  opens 
out  a  large  and  interesting  field  of  in- 
quiry ;  and  correspondent  to  each  of  them 
is  a  science. 

First,  tlicre  is  the  science  which  (to  use 
the  briefest  mode  of  expression  possible) 
relates  to  the  business  of  goverament ; 
and  secondly,  there  is  that  which  relates  to 
the  formation  of  government.  The  first  of 
these  two  sciences  enuineratos  and  classi- 
*ie8  the  operations  of   governing  ;    the 


second,  the  forms  of  government;  and 
the  end  of  government  being  the  pro- 
duction of  the  greatest  possible  amount  of 
happiness  for  those  who  are  governed, 
the  first  seeks  to  determine  how  the 
operations  of  governing  sliall  best  be 
carried  on,  and  the  second  how  the  go- 
vernment shall  best  be  formed,  with 
reference  to  the  attainment  of  this  end. 

The  science  of  government,  in  the  first 
of  the  two  senses,  is  more  commonly 
called  the  science  of  legislation.  So  the 
art  which  flows  from  this  science,  or  the 
art  of  governing,  is  called  the  art  of  legis- 
lation. [Legislation.]  In  the  present 
article  we  concern  ourselves  exclusively 
with  the  second  of  the  two  sciences,  and 
with  that  sense  of  the  word  "  government" 
in  which  it  stands  for  the  phrase  "  form 
of  government." 

It  is  hardly  necessary  to  explain  the 
phrase  "  form  of  government,"  though,  if  it 
were  necessary,  many  changes  of  phrase 
might  be  resorted  to.  Thus  we  might 
say  that  the  form  of  government  is  but 
another  and  a  shorter  phrase  for  the 
mode  of  distributing  the  powers  of  go- 
vernment, or  ("  powers  of  government" 
and  "  sovereignty"  being  interchangeable 
expressions)  of  distributing  the  sove- 
reignty in  a  state.  And  many  other 
clianges  of  phrase,  which  it  is  not  worth 
while  to  enumerate,  might  be  employed. 
Or  we  might  explain  the  phrase  by  enu- 
merating the  various  items  which  it  com- 
prehends. Thus,  not  professing  now  to 
make  anytliing  like  a  c<unplete  euumerti^ 


GOVERNMENT. 


r  78] 


GOVERNMENT. 


tion,  we  might  say  that  the  number  of 
the  governors  or  governing  bodies,  their 
relations  to  one  another  (if  more  than 
one),  and  the  modes  in  which  they  are 
severally  appointed,  are  so  many  elements 
of  a  form  of  government  But  an  enu- 
meration of  these  elements  will  obviously 
De  contained  in  an  enumeration  of  the 
forms  of  government. 

1.  A  government  consists  either  of  one 
person,  or  of  more  than  one. 

When  it  consists  of  one  person  only, 
the  appropriate  name  for  the  form  of 
government  would  be  monarchy.  But 
this  name  is  generally  given  to  a  par- 
ticular class  of  governments  of  more  than 
one ;  while  a  government  of  one  only  is 
called  by  the  names  of  absolute  monarchy, 
despotism,  and  tyranny.  Of  these  three 
names,  the  last  two  may  be  objected  to  as 
names,  because  they  always  imply  disap- 
probation, or  because  they  are  not  only 
names,  but  also  (to  employ  Mr.  Ben- 
tiiam's  phraseology)  words  dyslogistic. 
But  the  essence  of  this  form  of  govern- 
ment is  the  complete  dependence  of  the 
governed  on  the  will  of  one  person,  which 
is  well  expressed  by  the  terms  despotism 
and  tyranny ;  and  the  sense  of  disappro- 
bation which  hangs  about  these  terms,  or 
their  dyslogistic  character,  is  to  be  traced 
to  the  accidental  circumstance  of  the  con- 
jugate terms  despotic  and  tyrannical  being 
commonly  used  to  describe  other  forms 
of  government,  in  which  the  arbitrary 
conduct  of  the  governors  resembles  that 
of  the  generality  of  despots  or  tyrants. 

2.  A  government  of  more  than  one 
may  either  consist  of  one  homogeneous 
body,  or  (changing  the  phrase)  of  one 
body  all  whose  members  are  appointed 
in  the  same  way ;  or  it  may  be  mixed, 
compound,  or  consist  of  heterogeneous 
parts. 

When  the  members  of  the  one  govern- 
ing body,  if  hereditary,  are  a  decided 
minority  of  the  state,  or,  if  deriving  their 
powers  from  without  their  own  body, 
they  so  derive  them  from  a  portion  of 
the  state  which  is  yet  a  decided  minority, 
the  government  is  called  by  the  names 
aristocracy  and  oligarchy.  There  is  a 
difference  in  the  use  of  these  two  terms 
which  it  is  impossible  to  mark  exactly. 
Kut  it  may  be  said  roughly  that  the  term 


oligarchy  is  used  where  the  minority  is 
very  small,  and  the  term  aristocracy 
where  it  is  not.  The  latter  term  also 
would  be  always  employed  where  the 
members  of  the  governing  body  derive 
their  powers  from  without,  or  where  the 
body  is  elective. 

When  again  the  members  of  the  one 
governing  body  either  themselves  consti- 
tute, or  derive  their  powers  from,  a  por- 
tion of  the  state  Avhich  is  a  decided  ma- 
jority, the  government  is  called  a  demo' 
cracy. 

3.  Before  proceeding  any  further,  we 
may  remark  that  the  forms  of  govern- 
ment of  which  we  have  now  spoken, 
namely,  absolute  monarchy  or  despotism, 
aristocracy,  oligarchy,  and  democracy, 
are  commonly  called  (as  being  govern- 
ments of  one  person,  or  of  one  homo- 
geneous body)  pure  forms  of  government, 
in  contradistinction  to  the  mixed  forms, 
which  yet  remain  to  be  considered.  The 
division  of  forms  of  government  into 
pure  and  mixed  is  a  complete  division, 
which  the  common  division  into  mo- 
narchy, aristocracy,  and  democracy  is 
not. 

4.  A  mixed  form  d(  government  is  one 
compounded  of  the  whole  or  of  any  two 
of  the  three  elements  which  exist  se- 
parately in  the  three  pure  forms  of  go- 
vernment, and  also  of  iudiAiiduals  or 
bodies  deriving  their  powers  from  different 
portions  of  the  state,  even  though  each 
of  these  different  portions  is  a  decided 
majority  of  the  state.  It  is  not  neces- 
sary to  enumerate  all  the  mixed  forms 
of  government  which  ai'ise  from  all  the 
possible  combinations.  Besides  that  all 
the  possible  combinations  may  be  easily 
seen,  some  of  them  produce  forms  of  go- 
vernment which  have  never  existed,  and 
which  consequently  are  no  objects  of 
interest.  It  will  be  sufficient  then  to 
speak  of  those  combinations,  or  rather  of 
those  classes  of  combinations,  with  which 
men  are  familiar,  and  for  which  common 
speech  supplies  names. 

The  mixed  forms  of  government  which 
occur  may  be  divided  into  two  classes, 
according  as  an  hereditary  chief  does  or 
does  not  enter  into  their  composition. 

Governments  which  contain  an  here- 
ditary chief  united  either  with  au  aristo- 
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cratic  and  a  democratic  body,  or  with  an 
aristocratic  body  by  itself,  or  with  a  de- 
mocratic body  by  itself,  are  generally 
called  monarchies.  They  are  also  called 
limited  vionarchies,  as  if  to  distinguish 
them  from  the  governments  of  one  only, 
to  which,  as  we  have  said,  the  name 
monarchy  more  appropriately  belongs, 
but  to  which,  without  the  epithet  absolute 
being  prefixed,  it  is  seldom  or  never 
applied. 

As  regards  the  governments  of  which 
an  hereditary  chief  forms  no  part,  it  will 
be  convenient  to  observe  at  the  beginning, 
that  the  combinations  of  an  elective  chief 
with  one  or  more  democratic  bodies  are 
the  only  combinations  which  possess  any 
interest  for  men ;  if  indeed,  judging  from 
the  past,  we  may  not  also  say  that  they 
are  the  only  ones  which  are  practicable. 
And  having  premised  this,  we  may  say 
that  the  governments  into  the  compo- 
sition of  which  an  hereditary  chief  does 
not  enter  are  generally  called  republics, 
or  representative  governments  (the  relation 
of  the  democratic  body  or  bodies  in  the 
government  to  the  portion  or  portions  of 
the  state  that  appoint  them  being  known 
by  the  name  representation),  or  again, 
pure  representative  governments,  as  if  to 
distinguish  these  from  the  forms  of  go- 
vernment in  which  a  democratic  body  is 
miited  either  with  an  hereditary  chief 
and  aristocratic  body  together,  or  with 
either  of  these  by  itself. 

Thus  far  we  have  been  employed  in 
enumerating  the  forms  of  government. 
In  our  mode  of  enumeration  we  have 
been  guided  entirely  by  the  terminology 
in  common  use,  and  have  not  sought  to 
twist  the  names  which  men  commonly 
apply  to  different  forms  of  government, 
so  as  to  make  them  suit  a  fanciful 
division. 

We  proceed  now  to  consider  the  ques- 
tion, which  is  the  best  form  of  govern- 
ment ?  And  in  considering  this  question, 
we  make  abstraction  of  all  local  and 
occasional  circumstances  which  are  inci- 
dental to  particular  states,  as  well  as  of 
the  present  existence  of  some  particular 
form  of  government  in  each  particular 
state,  and  of  the  difficulties  standing  in 
the  way  of  its  removal. 

Now  a  government  is  a  means  to  a 


certain  end.  The  best  form  of  govern- 
ment is  that  which  is  best  adapted  to  the 
attainment  of  the  end.  "  The  question 
with  respect  to  government"  being  then, 
as  Mr.  Mill  begins  his  well-known  essay 
by  observing,  "  a  question  about  the 
adaptation  of  means  to  an  end,"  it  is 
necessary  that  we  should  first  enunciate 
the  end. 

The  end  of  government  is  the  produc- 
tion of  the  greatest  possible  amount  of 
happiness  for  the  governed.  Strictly  and 
more  largely,  its  ultimate  end  is  the  pro- 
duction of  the  greatest  possible  amount  of 
human  happiness.  But  inasmuch  as  each 
government  contributes  most  to  increase 
human  happiness  generally  by  applying 
itself  to  the  production  of  the  greatest 
possible  amount  of  happiness  among  that 
particular  portion  of  mankind  over  which 
it  is  set,  and  inasmuch  as  the  attainment 
of  the  larger  and  general  end  is  thus 
included  in  the  attainment  of  the  smaller 
and  special  end,  it  is  sufiicient,  while  it 
is  more  convenient  for  our  purpose,  if  we 
keep  in  view  the  latter  of  the  two  ends 
only.  With  regard  to  the  term  happi- 
ness, by  which  we  express  the  end  of  go- 
vernment, it  is  unnecessary  that  we  should 
here  analyze  it.  Suffice  it  to  observe, 
that  the  increase  of  knowledge  and  intel- 
ligence, and  the  moral  improvement  of  a 
nation,  are  among  the  most  valuable  of 
the  objects  included  in  the  general  end, 
happiness,  which  it  is  the  duty  of  a  go- 
venment  to  strive  after. 

Now  a  government  will  have  a  greater 
or  less  tendency  to  increase  the  happiness 
of  those  who  are  governed, — 

1.  According  as  it  is  controlled,  whe- 
ther in  the  way  of  participation,  or  of 
election  and  consequent  responsibility  to 
the  elector,  by  a  greater  or  smaller  num- 
ber of  such  as,  having  an  interest  favour- 
able to  good  government,  are  fit  respec- 
tively to  participate  or  to  elect. 

2.  According  as  it  tends,  by  its  mode 
of  construction,  to  prevent  or  to  create 
diversity  of  interests. 

3.  According  as  it  interferes  less  or 
more  with  those  pursuits  which  are  ne- 
cessary to  a  very  large  majority  of  every 
community  for  the  attainment  of  a  live- 
lihood. 

The  union  of  these  three  considers 
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tions,  which  seem  to  be  all  that  are  per- 
tinent to  the  subject,  leads  us  to  what  we 
have  called  above  a  pure  representative 
government.  The  first  of  the  three  makes 
for  the  existence  of  a  democratic  body, 
or  union  of  such  bodies,  in  the  govern- 
ment ;  and  while  the  second  leads  us  to 
conclude  against  uniting  with  this  body, 
or  these  bodies,  a  body  of  an  aristocratic 
character,  or  an  hereditary  chief,  the 
third  points  out  one  chief  advantage  of  a 
democratic  representative  body,  or  union 
of  such  bodies,  as  compared  with  a  go- 
vernment in  which  the  great  majority  of 
the  state  directly  participate. 

It  is  necessary  to  enforce  at  somewhat 
greater  length  the  considerations  which 
we  have  adduced,  and  by  which  alone  we 
test  forms  of  government.  In  doing  so, 
however,  we  shall  not  observe  the  order 
in  which  we  have  named  them,  but  shall 
adopt  a  line  of  argument  which  leads 
most  directly  and  conveniently  to  the 
"  foregone  conclusion"  of  a  pure  repre- 
sentative government. 

It  is  desirable,  in  the  first  place,  that 
the  powers  of  government  should  not  be 
vested  solely  in  an  individual,  or  in  an 
aristocratic  body,  or  (in  other  words) 
that  the  form  of  government  should  not 
be  an  absolute  monarchy  or  an  aristo- 
cracy, because  there  is  a  great  probabi- 
lity that  the  despot  or  the  aristocratic 
body  will  pursue  respectively  his  or  their 
own  interest,  to  the  detriment  of  the  great 
bulk  of  the  community,  and  because  fur- 
ther the  great  bulk  of  the  community  are 
in  such  cases  deprived  of  the  means  of 
improvement  which  a  participation  in  go- 
vernment supplies.  This  improvement, 
we  have  already  observed,  is  one  chief 
way  in  which  government  may  contribute 
to  increase  the  happiness  of  the  commu- 
nity. With  reference  to  the  probability 
of  a  despot  or  aristocratic  body  using  his 
or  their  power,  it  is  important  to  observe 
that  we  affirm  no  more  than  a  probability. 
Some  despots,  or  absolute  raonarchs,  there 
have  been  in  every  way  deserving  of 
praise.  There  may  have  been  also  aris- 
tocratic bodies  whose  use  of  the  powers 
possessed  by  them  has  been  conducive 
to  the  general  interest.  But  these  are 
the  exceptions.  It  is  clearly  in  the  na- 
ture of  things  probable  that  there  will 


in  such  cases  be  an  abuse  of  power ;  and 
the  abstract  question  concerning  forms  of 
government  is,  after  all,  only  a  question 
of  probability, — which  form  of  govern- 
ment is  it  probable  will  conduce  most  to 
the  happiness  of  a  community  ? 

Secondly,  it  is  desirable  that  a  share, 
whether  direct  or  indirect,  in  the  govern- 
ment should  be  possessed  by  as  large  a 
number  as  are  likely  to  be  fit  to  exercise 
the  power  thus  conferred  on  them.  There 
are  two  reasons  for  this  extension  of 
power,  correspondent  to  the  two  reasons 
which  have  been  already  stated  against 
its  restriction  to  one  or  a  few.  First,  the 
greater  is  the  number  of  those  who  have 
a  share  in  the  government,  the  greater  is 
the  probability  of  the  general  interest 
being  regarded ;  for  the  more  widely  are 
the  powers  of  government  distributed, 
the  less  division  will  there  be  in  the 
community,  and  consequently  the  less 
will  particular  interests  appear ;  and  fur- 
ther, there  is  a  greater  probability,  in  an 
extensive  distribution  of  political  power, 
that  all  the  disturbing  effects  of  particular 
interests  will  neutralize  one  another,  and 
merge  in  the  pursuit  of  the  general  in- 
terest. Secondly,  the  more  political  power 
is  extended  the  more  widely  will  the  im- 
provement to  be  derived  from  its  exercise 
be  diffused. 

But,  in  the  third  place,  it  is  improbable 
that  any  very  large  number  will  be  fit  in 
any  community  to  be  members  of  a  deli- 
berative body,  and  have  a  direct  share  in 
legislation.  Further,  besides  their  being 
unlikely  to  possess  the  requisite  amount 
of  intelligence,  it  is  unlikely  that  any 
very  large  number  of  men  could  spare 
time  from  such  pursuits  as  are  necessary 
to  the  attainment  of  a  livelihood  for  the 
work  of  deliberation.  Again,  an  assembly 
consisting  of  a  majority  of  the  commu- 
nity, or  of  a  number  approaching  to  the 
whole  of  the  community,  would,  from  its 
size,  be  mifit  for  the  purpose  of  delibera- 
tion. For  these  three  reasons  it  is  desira- 
ble that  the  power  which  is  extended 
through  a  large  number  should  be  ore 
merely  of  election ;  and  that  the  demo- 
cratic body  should  be  one  not  large,  and 
in  which  the  great  bulk  of  the  community 
have  a  direct  share,  but  small,  elected  by 
the  great  bulk  of  the  community,  and  (in 
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the  common  phrase)  representing  them. 
A  large  number  will  be  found  fit  to  elect, 
though  not  to  deliberate ;  to  judge  of  the 
amount  of  intelligence  and  honesty  pos- 
sessed by  candidates  for  representation, 
though  not  to  decide  upon  the  many  and 
important  subjects  which  the  repi-esenta- 
tive  is  required  to  consider.  The  act  of 
election,  however  frequent,  will  not  inter- 
fere with  the  toils  necessary  for  subsist- 
ence; and  the  amount  of  attention  to 
political  subjects  occasioned  by  the  duty 
of  election  will  be  sufficient  to  ensure  the 
general  intellectual  development  which 
we  have  spoken  of  as  one  of  tlie  tests  of  a 
good  government. 

Thus  far  we  have  merely  been  arguing 
for  an  extensive  distribution  of  power, 
with  which  an  hereditary  chief  or  an 
aristocratic  body  might  very  possibly  co- 
exist in  the  government,  it  remains  to 
complete  the  argument  by  pointing  out 
the  objections  to  a  mixed  government,  or 
to  a  government  which,  by  its  very  mode 
of  construction,  creates  a  diversity  of 
interests.  First,  in  so  far  as  particular 
interests  are  embodied  and  made  sepa- 
rately influential  in  a  state,  the  attain- 
ment of  what  is  for  the  general  interest 
is  impeded ;  secondly,  from  the  separate 
embodiment  of  these  particular  interests 
collision  ensues  (for  tJie  much-talked-of 
balance  of  powers  is  only  an  imagination), 
and  by  collision  is  engendered  ill-M'ill. 
On  the  bad  moral  effects  of  the  ill-will 
thus  engendered  it  is  unnecessary  to 
iilate. 

Such  is  a  rapid  sketch  of  the  abstract 
argument  in  favour  of  a  pure  representa- 
tive government ;  and  such  may  be  con- 
sidered a  brief  general  view  of  that  sci- 
ence of  government  which  employs  itself 
in  determining  which  form  of  government 
is  best  adapted  to  increase  tlie  happiness 
of  the  governed,  or  (briefly)  is  the  best. 

It  cannot  need  to  be  remarked  that 
when,  abstracting  ourselves  from  all  par- 
ticular circumstances  of  time  and  country, 
we  conclude  that  a  pure  representative 
government  is  the  best  form  of  govern- 
ment, we  do  not  contend  either  Uiat  such 
form  of  government  should  now  be  esta- 
blished in  any  particular  states  or  state, 
or  that  it  ought  to  have  existed  in  all 
states  in  all  periods  of  their  histories,     it 
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were  absurd  even  to  think  of  a  general 
distribution  of  political  power,  such  as 
is  employed  in  a  pure  representative  go- 
vernment, in  the  early  periods  of  igno- 
rance and  mental  inactivity.  And  it 
were  outrageous  to  attempt  to  establish 
in  each  state,  in  defiance  of  the  maii} 
habits  and  interests  which  must  have 
grown  up  around  the  forms  of  govern- 
ment already  established,  a  new  one, 
which  is  abstractly  the  best,  or  (in  other 
words)  is  the  best  if  we  leave  these  habits 
and  interests  out  of  consideration. 

Yet  must  not  this  science  of  govern- 
ment be  pronounced  idle  and  unprofit- 
able. It  may  be  out  of  the  question,  as 
generally  it  will  be,  to  establish  imme- 
diately, or  perhaps  even  ultimately,  that 
government  which  the  abstract  science 
tells  us  is  the  best.  But  though  the  goal 
of  perfection  be  unattainable,  it  is  useful 
to  have  it  constantly  in  view.  And  while 
it  will  be  the  duty  of  each  existing  go- 
vernment, learning  the  feelings  of  its 
subjects  and  profiting  by  the  opportuni- 
ties of  the  time,  to  seek  to  approach 
nearer  and  nearer  to  that  form  of  govern- 
ment which  is  abstractly  the  best,  all 
such  changes  as  are  made  with  distinct 
reference  to  this  abstract  form  of  perfec- 
tion will,  as  being  made  on  the  soundest 
principles,  be  the  best. 

GRACE,  DAYS  OF.  [Exchange, 
Bill  of.] 

GRAND  JURY.     [Jury.] 

GRAND  SERJEANTY,  one  of  the 
antient  English  tenures.  Tenure  by 
grand  serjeanty  is  when  a  man  holds  his 
land  or  tenements  of  our  sovereign  lord 
the  king  by  such  services  as  he  ought  to 
do  in  his  proper  person  to  the  king,  as  to 
carry  the  banner  of  the  king,  or  his  lance, 
or  to  lead  his  army,  or  to  be  his  marshal, 
or  to  carry  his  sword  before  him  at  his 
coronation,  or  to  be  his  carver,  or  his  butler, 
or  to  be  one  of  his  chamberlains  of  the 
receipt  of  his  exchequer,  or  to  do  other 
like  services,  &c.  (Littleton,  §  153.)  The 
word  serjeanty,  serjeantia,  is  the  same  as 
service,  servitium.  Tenure  by  grand  ser- 
jeanty still  exists  so  far  as  relates  to 
merely  honorary  services,  but  the  bur- 
thensome  incidents  were  taken  away  by 
the  12  Car.  II.  c.  24. 

GUARDIAN,  one  who  has  the  careot 
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a  person  and  his  property,  who,  by  reason 
of  his  imbecility  or  want  of  understand- 
ing, is  in  law  considered  incapable  of 
acting  for  his  own  interest.  Guardians 
in  the  English  law  are  appointed  only  to 
infants,  though  under  the  Roman  law  they 
were  also  assigned  to  idiots,  lunatics, 
women,  and  sometimes  prodigals.  The 
law  of  England  indeed  provides  guar- 
dians for  idiots  and  lunatics,  but  the  rules 
relating  to  them  will  be  more  conve- 
niently considered  under  the  head  of 
Lunatic,  and  in  the  Roman  law  the 
terms  Tutor  and  Curator  correspond  in 
some  degree  to  the  English  Guardian. 
[Curator.] 

The  usual  division  of  guardians,  ac- 
cording to  the  English  law,  and  there- 
fore the  most  convenient  order  in  which 
to  explain  their  office,  is: — 1.  Guardians 
by  the  common  law.  2.  Guardians  by 
custom.     3.  Guardians  by  statute. 

1.  Guardians  by  the  common  law  were 
of  four  kinds ;  guardians  in  chivalry,  in 
socage,  by  nature,  and  for  nurture. 

Guardianship  in  chivalry  is  now  abo- 
lished by  the  statute  12  Car.  II.  c.  24, 
which  abolished  the  onerous  portions  of 
the  feudal  system.  This  guardianship 
arose  wholly  out  of  the  principles  of 
tenure,  and  it  could  only  take  place  where 
the  estate  vested  in  the  infant  by  descent. 
All  tenants  by  knights'  service,  being 
males  under  21,  or  females  under  14,  at 
the  ancestor's  death,  were  liable  to  it ;  and 
it  continued  over  males  till  21,  and  over 
females  till  16  or  marriage.  It  extended 
over  the  estate  as  well  as  the  person  of 
the  infant,  and  entitled  the  lord  to  make 
sale  of  the  marriage  of  the  infant  under 
the  restriction  of  not  making  it  a  mar- 
riage of  disparagement,  and  to  levy  for- 
feitures if  the  infant  refused  the  marriage, 
or  married,  after  tender  of  an  alliance 
by  the  lord,  against  his  consent.  The 
lord  was  bound  to  maintain  the  infant ; 
but  subject  to  this  obligation  he  was  en- 
titled to  the  profits  of  the  estate  for  his 
own  benefit.  This  guardianship  being 
considered  more  an  interest  in  the  guar- 
dian than  a  trust  for  the  ward,  was  sale- 
able ;  and  if  not  disposed  of,  passed  at  the 
lord's  death  to  his  personal  representa- 
tives. 

2.  Guardian    in    Socage. — This    also, 


like  the  former,  is  a  consequence  of  te 
nure,  and  takes  place  only  where  Ian ' 
of  socage-tenure  descend  upon  an  infan 
under  the  age  of  14.  Upon  attainin 
that  age,  the  guardianship  in  socage  en 
and  the  infant  may  appoint  his  own  guar 
dian.  The  title  to  his  guardianship  is  in 
such  of  the  infant's  next  of  blood  as  can- 
not have  the  estate  by  descent  in  respect 
of  which  the  guardianship  arises,  lest,  it 
is  said,  the  lamb  should  be  delivered  to 
the  wolf  to  be  devoured.  The  law  of 
Scotland  and  the  old  laws  of  France  pre- 
scribe a  middle  course  :  the  estate  is  in- 
trusted to  the  next  in  succession,  because 
he  is  most  interested  in  preserving  it  from 
waste,  but  he  is  excluded  from  the  cus- 
tody of  the  person  of  the  ward.  This  is 
the  principle  upon  which  the  Court  of 
Chancery  proceeds  in  its  management  of 
lunatics  and  their  estates.  The  guardian 
in  socage  is  entitled  not  only  to  the  cus- 
tody of  the  person  and  socage  estates  of 
the  infant,  but  also  to  his  hereditaments 
not  lying  in  tenure,  and  even  his  copy- 
hold estates,  where  no  custom  to  the  con- 
trary exists  in  the  manor  of  which  they 
are  held,  and  also  his  personal  property. 
The  guardianship  in  socage  is  regarded 
as  a  trust  wholly  for  the  infant's  benefit, 
and  is  not  saleable,  or  transmissible,  but 
in  the  event  of  the  death  of  the  guardian 
the  wardship  devolves  on  the  person  next 
in  degree  of  kindred  to  the  infant,  who 
cannot  be  his  heir,  and  the  guardian  is 
accountable  to  the  infant  for  the  profits 
of  his  estate. 

Guardianship  in  socage  is  however 
superseded  both  as  to  the  person  and  estate 
of  the  infant,  if  the  father  appoints  a 
guardian  according  to  the  statute,  as  wili 
shortly  be  mentioned. 

3.  Guardian  by  Nature. — This  specie? 
of  guardianship  has  no  connection  with 
the  rules  of  tenure.  It  extends  only  to 
the  custody  of  the  infant's  person,  and 
lasts  till  he  attains  21.  Any  ancestor  of 
the  infant  may  be  such  a  guardian,  the 
first  right  being  in  the  father,  the  next  in 
the  mother,  and  if  they  be  dead  the  an- 
cestor to  whom  the  infant  is  heir  has  a 
right  to  the  custody  of  his  person.  Until 
14,  it  seems  the  guardian  in  socage  is  en- 
titled to  the  cu-^tody  of  the  person,  and 
after  that  age  the  guardian  by  nature. 
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4.  Guardians  for  Nurture — are  the 
father  and  mother  of  the  infant ;  in  de- 
fault of  father  or  mother,  the  Ordinary, 
it  is  said,  may  appoint  some  person  to 
take  care  of  the  infant's  personal  estate, 
and  to  provide  for  his  maintenance  and 
education,  though  this  has  been  doubted. 
This  species  of  guardianship  extends  only 
to  the  age  of  14,  in  males  and  females. 
JBoth  these  last  descriptions  of  guardian- 
ship are  also  superseded  by  the  appoint- 
ment of  a  guardian  by  statute. 

Where  an  infant  is  without  a  guardian, 
the  Court  of  Chancery  has  power  to  ap- 
point one  ;  and  this  jurisdiction  seems  to 
have  vested  in  the  king,  in  his  Court  of 
Chancery,  upon  the  abolition  of  the  Court 
of  Wards.  Where  a  proper  case  exists 
for  the  jurisdiction  of  this  court,  it  will 
interfere  not  only  with  the  property  of 
the  infant,  but  also  with  the  custody  of 
his  person,  and  will,  in  case  of  any  mis- 
behaviour, remove  a  guardian,  however 
he  may  have  been  appointed  or  consti- 
tuted, and  will  appoint  a  proper  guardian 
to  the  infant  in  his  room.  There  was  an 
instance  of  this  jurisdiction  in  the  case 
of  the  Duke  of  Beaufort  v.  Wellesley— 
where,  though  the  father  was  alive.  Lord 
Eldon  deprived  him  of  the  custody  of  his 
children,  as  not  being  a  fit  person  to  have 
the  charge  of  them.  And  though  the  in- 
fant may  have  elected  and  appointed  a 
guardian,  this  will  not  exclude  the  juris- 
diction of  the  Court  of  Chancery,  but 
upon  the  case  being  brought  before  the 
court  it  will  order  an  inquiry  as  to  the 
fitness  of  the  guardian  appointed.  All 
courts  also  have  power  to  appoint  a  guar- 
dian ad  litem,  that  is,  to  defend  a  prose- 
cution or  suit  instituted  by  or  against  an 
infant.     (Co.  Litt.,  88,  b,  Hargr.  note.) 

II.  Guardians  by  Custom. — By  the  cus- 
tom of  the  city  of  London  the  guardianship 
of  orphans  under  age  and  unmarried  be- 
longs to  the  city ;  and  in  many  manors 
particular  customs  exist  relating  to  the 
guardianship  of  infants ;  but  in  the  ab- 
sence of  any  such,  the  like  rules  prevail 
a«  before  mentioned  of  guardians  in 
socage. 

III.  Guardians  by  Statute. — At  com- 
mon law  no  person  could  appoint  a  guar- 
dian, because  the  law  appointed  one  in 
every  case.     The  statute  4  &   5    Phil. 


and  Mary,  c.  8,  seems  to  have  given  some 
powers  to  the  fathers  of  infants  to  appoint 
guardians ;  but  guardians  by  statute  are 
now  appointed  by  virtue  of  12  Ch.  II 
c.  24.  Under  this  statute  fathers,  whether 
under  age  or  of  full  age,  may,  by  deed 
or  will  attested  by  two  witnesses,  appoint 
any  person  or  persons  (except  Popish 
recusants)  guardians  of  their  unmarried 
children  until  they  attain  twenty-one,  or 
for  any  less  period.  But  by  1  Vict.  c.  26, 
§§  7,  8,  no  will  made  by  a  person  under 
twenty-one  years  of  age  is  valid. 

A  guardian  appointed  under  this  st&tute 
supersedes  all  other  guardians,  except 
those  by  the  custom  of  London,  or  any 
city  or  corporate  town  in  favour  of  which 
an  exception  is  made,  and  is  entitled  to 
the  custody  of  the  infant's  person,  and 
his  estate,  real  and  personal.  If  two  or 
more  persons  are  appointed  guardians 
under  the  provisions  of  this  statute,  the 
guardianship  remains  to  the  survivor. 
The  words  of  the  statute  empower  only  a 
father  to  appoint  a  guardian,  and  conse- 
quently, though  the  omission  was  proba- 
bly unintentional,  it  has  been  decided 
that  neither  a  mother,  nor  grandfather, 
nor  any  other  relation,  can  make  such  an 
appointment.  Neither  can  a  father  ap- 
point a  guardian  to  his  natural  child : 
but  in  all  these  cases  the  Court  of  Chan- 
cery will  appoint  the  persons  named  to 
be  guardians  if  they  appear  to  be  fit  per- 
sons to  exercise  the  trust  reposed  in 
them. 

Guardians  are  rarely  now  appointed 
by  infants  themselves ;  the  Court  of  Chan- 
cery provides  safer  and  more  effectual 
means  for  the  management  of  their  pro- 
perty ;  and  since  in  many  cases  the  court 
will  interfere  by  petition  without  the  in- 
stitution of  a  suit,  a  cheap  and  speedy 
mode  of  pi'ocuring  its  interference  is 
afforded.  The  guardian  is  considered  as 
a  trustee  for  his  ward,  and  is  accountable 
for  the  due  management  of  the  infant's 
property,  and  is  answerable  not  only  for 
fraud,  but  for  negligence  or  omission. 

Guardian  of  the  Spiritualities  is  the 
person  to  whom  the  spiritual  jurisdiction 
of  any  diocese  is  committed  during  the 
vacancy  of  the  see. 

Guardian  of  the  Temporalities  is  he  to 
whom  the  temooral  jurisdiction  and  tho 
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profits  of  the  see  are  committed  during 
the  like  period. 

The  words  guardian  and  warden  are 
of  the  same  signification:  indeed  they 
were  formerly  used  indifferently.  Thus 
the  warden  of  the  Cinque  Ports  was  styled 
guardian,  or  in  the  old  French,  gardeyn, 
and  churchwardens,  gardeyns  del  eglise. 

GUILDS.  [Municipal  Corpora- 
tions.] 

H. 

HA'BEAS  CORPUS  is  a  writ  at  the 
common  law,  used  for  various  purposes. 
It  derives  its  name,  like  other  writs,  from 
the  formal  words  contained  in  it.  When 
the  writ  of  Habeas  Corpus  is  spoken  of 
without  further  explanation,  it  always 
means  the  important  writ  which  will  pre- 
sently be  described;  but  it  is  also  used 
for  certain  purposes  in  the  courts  of  com- 
mon law  at  Westminster,  as  for  remov- 
ing prisoners  from  one  court  into  another, 
and  for  compelling  the  attendance  of  pri- 
soners as  witnesses,  &c.  But  the  great 
writ  of  Habeas  Corpus  is  that  which  in 
cases  of  alleged  illegal  confinement  is 
directed  to  the  person  who  detains  another ; 
and  the  purport  of  the  writ  is  a  command 
to  such  person  to  produce  the  body  of  the 
prisoner,  and  to  state  the  day  and  the 
cause  of  his  caption  and  detention,  and, 
further,  to  do.  submit  to,  and  receive  (ad 
faciendum,  subjiciendum  et  recipiendum) 
whatsoever  the  judge  or  court  that  awards 
the  writ  shall  direct. 

All  persons,  whether  natives  or  aliens, 
are  entitled  to  this  writ.  The  decision 
of  the  judges  of  the  King's  Bench  in  the 
early  part  of  the  reign  of  Charles  I,,  that 
they  could  not,  upon  a  Habeas  Corpus, 
bail  or  deliver  a  prisoner,  though  com- 
mitted without  any  cause  assigned,  in 
cases  where  he  was  committed  by  the 
special  command  of  the  king,  or  by  the 
Lords  of  the  Privy  Council,  caused  the 
parliamentary  inquiry  which  was  followed 
by  the  Petition  of  Right,  1626,  which  re- 
cites this  judgment,  and  declares  that  no 
freeman  shall  be  imprisoned  or  detained 
without  cause  shown,  to  which  he  may 
make  answer  according  to  law.  The  court, 
however,  and  the  judges  still  endeavoured 


to  uphold  the  usurpation  of  the  crown  > 
and  consequently  the  statute  16  Car.  \. 
c.  10,  was  made,  which  enacted  that  any 
person  committed  by  the  king  himself  or 
his  Privy  Council,  or  any  members 
thereof,  should  have  the  writ  of  Habeas 
Corpus  granted  to  him  upon  demand  or 
motion  made  to  the  Court  of  King's 
Bench  or  Common  Pleas,  which  should 
thereupon,  within  three  court  days  after 
the  return  of  the  writ,  examine  and  deter- 
mine the  legality  of  the  commitment,  and 
do  justice  in  delivering,  bailing,  or  re- 
manding the  prisoner.  Still,  however, 
new  devices  were  made  use  of  to  prevent 
the  due  execution  of  this  enactment,  and 
eventually  the  statute  31  Chas.  IL  c,  2, 
was  passed,  which  is  called  the  Habeas 
Corpus  Act,  and  is  frequently  spoken  of 
as  another  Magna  Charta.  This  statute 
declares  the  cases  and  mode  in  which  this 
writ  may  be  obtained ;  and  lest  this 
statute  should  be  evaded  by  demanding 
unreasonable  bail  or  sureties  for  the  pri- 
soner's appearance,  it  is  declared  by  the 
1  W.  &  M.  Stat.  ii.  c.  2,  that  excessive 
bail  shall  not  be  required.  (Blackstone, 
Com.,  vols.  i.  and  iii.)  The  provisions  of 
the  31  Chas.  II.  c.  2,  are  extended  to 
Ireland  by  the  Irish  act,  21  &  22  Geo.  III. 
c.  11. 

It  has  been  customary  in  times  of 
alleged  danger  to  suspend  the  Habeas 
Corpus  Act  A  suspension  of  the  Habeas 
Corpus  Act  is  eflt'ected  by  an  act  of  parlia* 
ment  which  empowers  the  crown,  for  a 
limited  period,  to  imprison  suspected  per- 
sons without  stating  any  reason  for  the 
imprisonment.  "  The  effect  of  a  suspen- 
sion of  the  Habeas  Corpus  Act  is  not  in 
itself  to  enable  any  one  *  to  imprison  sus- 
pected persons  without  giving  any  reason 
for  so  doing.'  But  it  prevents  persons  who 
are  committed  upon  certain  charges  from 
being  bailed,  tried,  or  discharged  for  the 
the  time  of  the  suspension,  except  under 
the  provisions  of  the  suspending  act, 
leaving,  however,  to  the  magistrate  or  per- 
son committing  all  the  responsibility  at- 
tending an  illegal  imprisonment.  It  is 
very  common,  therefore,  to  pass  acts  of 
indemnity  subsequently  for  the  protection 
of  those  who  either  could  not  defend 
themselves  without  making  improper  dis- 
closures of  the  information  on  wiiicti  they 
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acted,  or  who  have  done  acts  not  strictly 
defensible  at  law,  though  justified  by  the 
necessity  of  the  moment.  See  57  Geo. 
III.  c.  3  and  c.  55,  for  instances  of  sus- 
pending acts;  and  58  Geo.  II.  c.  6,  for 
one  of  an  indemnifying  act."  (Cole- 
ridge's Note  on  Blackstone,  i.  136.) 

The  statute  31  Chas.  II.  c.  2,  has  been  re- 
enacted  or  adopted,  if  not  in  terms  yet  in 
substance,  in  most  of  the  American  States ; 
and  the  New  York  revised  statutes  (vol. 
ii.  p.  561)  provide  for  relief  under  the 
writ  de  honiine  replegiando,  in  favour  of 
fugitives  from  service  in  any  other  state  ; 
but  this  provision  has  been  held  to  be 
contrary  to  the  constitution  and  laws  of 
the  United  States,  and  void  in  respect  to 
slaves  being  fugitives  from  states  where 
slavery  is  lawful.     (Kent's  Com.) 

The  56  Geo.  III.  c.  100,  which  was 
passed  "  for  more  effectually  securing  the 
liberty  of  the  subject,"  after  reciting  that 
the  existing  acts  only  apply  to  cases  of 
imprisonment  on  criminal  charges,  enacts 
that  if  any  person  is  imprisoned,  except 
for  crime  or  debt,  any  baron  of  the  ex- 
chequer, as  well  as  any  judge  of  either 
bench  in  England  or  Ireland,  shall,  on 
complaint  on  behalf  of  the  party  confined, 
if  reasonable  cause  appear  to  them,  award 
in  vacation  time  a  writ  of  Habeas  Corpus, 
returnable  immediately  before  the  judge 
awarding  the  same,  or  any  other  judge  of 
the  same  court. 

The  statute  31  Chas.  II.  c.  2,  intro- 
duced no  new  principle  into  the  English 
law.  The  great  charter  (Magna  Charta) 
declares  that  no  freeman  shall  be  taken 
or  imprisoned  but  by  the  lawful  judg- 
ment of  his  equals,  or  by  the  law  of  the 
land  (c,  29).  From  the  date  of  the  great 
charter,  at  least,  if  a  man  was  confined  in 
prison  on  a  criminal  charge,  he  could 
apply  to  the  Court  of  King's  Bench  for 
the  writ  of  Habeas  Corpus  ad  subjicien- 
dum. This  writ  was  directed  to  the  per- 
son who  detained  the  prisoner  in  custody, 
ajid  it  required  him  to  produce  the  pri- 
soner in  court  and  the  warrant  of  com- 
mitment, that  the  court  might  judge  if 
tiie  commitment  was  legal,  and  admit  him 
»o  bail,  send  him  back  to  prison,  or  order 
him  to  be  discharged,  according  to  the 
circumstances  of  the  case.  This  writ 
could  not  be  refused.    The  object  of  the 


statute  of  Charles  was  to  prevent  the 
abuses  which  had  grown  up  to  the  detri- 
ment of  this  important  privilege. 

Habeas  Coi*pus  is  not  a  form  known  iu 
the  Law  of  Scotland.  The  form  by  which 
a  person  imprisoned  gets  his  trial  bi'ought 
on,  or  his  release  if  he  is  not  brought  to 
trial,  is  there  called  '  Running  Letters.' 

HACKNEY  COACH.  [Metropoli- 
tan Stage  Carriage.] 

HERETICO        COMBURENDO, 
WRIT  DE.     [Heresy.] 

HAMLET.     [Parish.] 

If  ANAPER,  iniowLatin  hanaperium^ 
a  hamper.  The  Hanaper  Office  was  one 
of  the  offices  of  the  Court  of  Chancery 
in  which  writs  and  their  returns  relating 
to  the  subject  were  kept.  Writs  con- 
cerning matters  in  which  the  crown  was 
interested  were  kept  in  the  Petty  Bag 
office.  The  clerkship  of  the  hanaper 
had  become  almost  a  sinecure,  and  was 
abolished  by  5  &  6  Vict.  c.  103,  and 
duties  transferred.  It  is  said  that  an- 
ciently the  two  descriptions  of  writs 
were  separately  kept  in  a  hamper  and 
a  bag  (l)aga). 

HAND-FASTING.  [Betrothment.] 

HAND -WRITING,  PROOF  OF. 
[Evidence. 

HARDWARE  AND  CUTLERY. 
The  principal  seats  of  this  important 
branch  of  manufactures  are  at  Sheffield 
and  Birmingham.  In  1841  the  number 
of  persons  employed  in  making  various 
articles  of  cutlery  in  Sheffield  and  the 
surrounding  villages  was  8564,  and  729 
were  employed  in  making  hafts  and 
scales  in  connexion  with  cutlery.  The 
number  of  file-makers  was  2854;  1595 
persons  were  employed  in  making  various 
other  kinds  of  tools ;  771  in  the  manu- 
facture of  shovels,  fire-irons,  and  other 
descriptions  of  hardware  goods.  In  Bir- 
mingham and  the  neighbourhood,  5188 
persons  were  employed  in  1841  in  the 
manufacture  of  hardware,  1093  of  whom 
were  employed  in  the  manufacture  of 
tools.  There  are  only  a  few  cutlers  in 
liirmingham,  and  in  fact  most  of  the 
cutlery  which  is  made  in  this  country  is 
manufactured  at  Sheffield,  including  a 
great  part  of  the  "  London  made"  knives 
and  razors  which  are  stamped  with  the 
names    of   metropolitan    cutlers.      The 
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number  of  cutlers  in  the  metropolis  in 
1841  was  657.  The  population  of  Shef- 
field increased  from  45,755  in  1801  to 
109,597  in  1841,  and  that  of  Birming- 
ham and  the  suburbs  increased  in  the 
same  period  from  73,670  to  190,542. 
Hence  there  can  be  no  doubt  that  the 
staple  manufacture  of  each  of  these 
places  has  been  greatly  extended  during 
the  present  century.  Within  the  last  thirty 
years  great  improvements  have  been  ef- 
fected in  the  modes  of  production,  and  in 
the  case  of  some  articles  the  reduction  in 
price  amounts  to  nearly  100  per  cent. 

In  the  eight  years  from  1820  to  1827 
inclusive,  the  annual  average  weight  and 
declared  value  of  hardware  and  cutlery 
exported  was  10,238  cwts.,  valued  at 
1,274,187Z. 

In  the  seven  years  from  1828  to  1834  the 
annual  average  was  14,751  cwts.,  valued 
at  1,455,941/. 

The  exports  in  each  year  from  1836  to 
the  present  time  were  as  under : — 

Cwts.  £. 

421,442         2,271,313 

267,433 

305,898 

4-^6,537 

299,900 

a53,348 

304,240 

343,664 


1,460,807 
1,498,327 
1,828,521 
1,349,137 
1,623,961 
1,398,487 
1,745,519 
2,167,673 
877,355 


1836 
1837 
1838 
1839 
1840 
1841 
1842 
1843 
1844 

1845  Jan.  5  to  June  5 
In  1836,  a  year  of  great  mercantile  spe- 
culation, the  exports  of  hardware  and 
cutlery  to  the  United  States  of  North 
America  amounted  in  value  to  1,318,412?., 
or  nearly  the  value  of  the  whole  of  the 
hardware  and  cutlery  exported  to  all 
parts  of  the  world  in  1842,  in  which  year 
the  exports  to  the  United  States  amounted 
only  to  298,881/.  The  cessation  of  the 
demand  from  this  quarter  and  the  de- 
pressed state  of  the  home  market  in  1841 
and  1842  had  a  most  disastrous  effect  upon 
the  prospects  of  Sheffield,  and  about  two 
thousand  houses  in  the  town  became  un- 
inhabited. The  principal  countries  to 
which  hardware  and  cutlery  was  exported 
in  1843  were  as  follows : — 

£. 
United  States  of  North  America  448,341 
Germany       •         •         •         .  159,889 


East   India  Company's   Terri-        £. 

tories  and  Ceylon  .  .  142,60' 

British  North  America     .         .  102,26( 

France  ....  92,55J 

Brazil 80,07C 

British  West  Indies  .         .  80,04 

Italy 61,99S 

Chili 53,41J 

Foreign  West  Indies         •         .  48,609 

Holland  ....  47,045 

Russia  .         .         •         .  44,203 

British  Australasia  .         .  43,270 

Rio  de  la  Plata        .         .         .  41,005 

Peru 33,173 

Belgium  ....  30,717 

All  other  countries  •         .  236,331 

Total    .    .    .     1,745,518 

The  cutlery  manufactured  in  Belgium 
is  superior  to  that  made  in  France  and 
Germany,  but  is  inferior  to  the  English 
cutlery.  A  few  years  ago  considerable 
quantities  of  Belgium  cutlery  were  im- 
ported into  this  country  for  re-exporta- 
tion, and  it  was  discovered  that  in  many 
cases  the  marks  of  English  manufac- 
turers were  stamped  on  the  articles. 
An  act  was  passed  under  which  goods 
thus  surreptitiously  marked  are  forfeited. 
Liege  and  Namur  are  the  principal 
seats  of  the  cutlery  and  hardware  manu- 
facture. 

Cutlery  is  an  important  branch  of 
manufacture  in  France,  and  is  carried  on 
principally  at  Langres,  Thiers,  Chatelle- 
rault,  and  St.  Etienne.  In  1835  the  value 
of  French  cutlery  exported  amounted 
only  to  61,065/. 

The  number  of  persons  employed  in 
the  manufacture  of  hardware  and  cutlery 
in  the  United  States  of  North  America, 
according  to  the  census  of  1840,  was  5492. 
Pittsburg  is  the  principal  place  where  this 
manufacture  is  carried  on. 

HAWKER.     [Pedlar.] 

HEADBOROUGH,  under  the  Saxon 
domination  in  England,  was  the  chief  of 
the  ten  pledges  or  tithing;  the  other 
being  denominated  landboroughs,  or  in- 
ferior pledges.     (See  p.  239. ) 

HERALD,  an  officer  whose  duty 
during  the  middle  ages  was  to  carry 
challenges  or  peaceful  messages  from 
one  prince  or  nobleman  to  amther    to 
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proclaim  peace  or  war,  to  lay  out  the 
lists  in  joasts  or  tournaments,  to  be  the 
•witness  of  all  combats,  whether  general 
or  particular,  and  to  record  in  writing 
the  names  of  those  who  behaved  most 
valiantly,  to  number  the  dead  after  battle, 
and  specially  to  supervise  all  matters 
connected  with  the  bearing  of  coat- 
armour,  the  marshalling  of  processions, 
and  other  state  ceremonies.  His  func- 
tions were  something  like  those  of  the 
Greek  kerux  (/ci^pv^),  and  the  Roman 
Fecialis ;  but  the  origin  of  the  name  is 
much  disputed,  and  the  actual  date  of 
the  institution  uncertain.  The  word 
Heraldiis  occurs  in  the  imperial  constitu- 
tions of  Frederick  Barbarossa,  a.d.  1152, 
about  the  same  time  to  which  the  origin 
of  heraldry  is  with  most  reason  assigned. 
The  earliest  mention  of  a  herald  in  Eng- 
land is  in  a  pell-roll  of  the  12th  Edward 
IIL;  but  there  is  little  doubt  that  the 
office  existed  as  early  at  least  as  the  dawn 
of  hereditary  coat-armour.  The  English 
heralds  were  first  incorporated  by  Rich- 
ard IIL  [Heralds'  College.]  There 
are  three  orders  or  grades  of  heralds, 
namely,  kings  of  or  at  arms,  heralds,  and 
pursuivants.  They  were  anciently  crea- 
ted with  much  ceremony,  and  the  mode 
is  curiously  detailed  by  Gerard  Legh 
apud  Upton.  "  It  is  necessary,"  says  he, 
"  that  all  estates  should  have  couriers  as 
their  messengers  for  the  expedition  of 
their  business,  whose  office  it  is  to  pass 
and  repass  on  foot,  being  clad  in  their 
prince's  colours  'parted  upright;'  that 
is  to  say,  half  of  one  colour  and  half  of 
another,  with  the  arms  of  their  sovereigns 
painted  on  the  boxes  in  which  they 
carried  their  despatches,  and  which  were 
fixed  to  their  girdle,  on  the  left  side.  It 
was  not  permitted  to  them  to  bear  the 
arms  of  their  lord  in  any  other  manner." 
"  They  were  knights,"  he  adds,  "  in  their 
offices,  but  not  nobles,  and  were  called 
knights-caligate  of  arms,  because  they 
wore  'startuppes'  (a  sort  of  boot  or 
gaiter)  '  to  the  middle  leg.'  When  they 
had  conducted  themselves  properly  in 
this  situation  for  seven  years,  they  were 
made  chevaliers  of  arms,  and  rode  on 
horseback  to  deliver  their  sovereign's 
messages,  clad  in  one  colour,  their  gar- 
ments being  only  guarded  or  trimmed 


with  the  colour  of  their  sovereign,  and 
bearing  their  boxes  aforesaid,  "w-ith  the 
arms  painted  on  them,  on  the  left 
shoulder,  *  and  not  elsewhere.'  "  From 
these  runners  and  riders  the  three  orders 
of  heralds  were  supplied,  and  the  cheva- 
lier of  arms,  having  served  another  seven 
years,  was  created  a  pursuivant.  The 
herald  of  the  province,  to  whom  he  was 
to  be  pursuivant,  wearing  his  coat  of 
arms,  took  the  candidate  by  his  left  hand, 
holding  in  his  right  a  cup  of  silver, 
filled  with  wine  and  water,  and  leading 
him  to  his  sovereign,  in  the  presence  of 
many  witnesses  duly  summoned  for  this 
purpose,  inquired  by  what  name  the  pur- 
suivant was  to  be  created  ;  and  upon  the 
sovereign's  answer,  proclaimed  his  style 
accordingly,  pouring  some  of  the  wine 
and  water  upon  his  bare  head.  He  then 
invested  him  with  the  tabard,  or  herald's 
coat,  emblazoned  with  the  arms  of  the 
sovereign,  but  so  that  the  sleeves  hung 
upon  his  breast  and  back,  and  the  front 
and  hind  parts  of  the  tabard  over  his 
arms,  in  which  curious  fashion  he  was  to 
wear  it  till  he  became  a  herald.  Strutt 
has  given  a  representation  of  the  pur- 
suivant so  attired  from  the  Harleian 
MS.  2278,  without  being  aware  of  the 
distinction.  The  oath  of  office  was  then 
administered  to  him,  and  lastly  the  sove- 
reign presented  hin-  with  the  silver  cup 
aforesaid.  Having  once  been  made  pur- 
suivant, he  might  btj  created  a  herald, 
"  even  the  next  day,"  which  was  done  by 
the  principal  herald  or  king  of  arms  lead- 
ing him  in  like  manner  before  the  sove- 
reign, but  bearing  a  gilt  instead  of  a  sil- 
ver cup,  and  turning  the  tabard  so  that 
the  sleeves  hung  in  their  proper  place 
over  the  arms.  A  collar  of  SS  was  then 
put  about  his  neck,  one  S  being  argent, 
or  silver,  the  other  sable,  or  black,  al- 
ternately, and  when  he  was  named,  the 
prince  himself  poured  the  wine  and 
water  on  his  head,  and  after  the  oath  was 
administered  gave  him  the  cup  as  before  : 
whereupon  the  herald  cried,  "  A  largess." 
The  kings  of  arms  were  created  and 
solemnly  crowned  by  the  princes  them- 
selves, and  distinguished  from  the  he- 
ralds by  richer  tabards,  the  embroidery 
being  on  velvet  instead  of  satin,  gilt  col- 
lars of  SS,  and  coronets  composed  of  a 
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plain  circle  of  gold  surmounted  by  six- 
teen strawberry  leaves,  eight  of  which 
are  higher  than  the  rest. 

Modern  heralds  of  all  classes  are  now 
made  and  appointed  by  the  earl  marshal, 
and  their  functions  and  privileges  are 
much  abridged  and  disregarded.  The 
present  number  in  England  is  fourteen, 
viz. :  four  kings  of  arms — Garter,  Claren- 
cieux,  Norroy,  and  Bath.  The  second 
and  third  are  provincial  kings ;  Claren- 
cieux  has  power  over  all  parts  of  Eng- 
land south  of  the  Trent,  and  Norroy 
over  all  parts  north  of  it.  Six  heralds — 
Somerset,  Chester,  Windsor,  Richmond, 
Lancaster,  and  York;  and  four  pursui- 
vants— Rouge  Dragon,  Portcullis,  Blue 
Mantle,  and  Rouge  Croix.  In  Scotland 
there  is  one  king  at  arms,  named  Lyon  ; 
and  in  Ireland  one,  named  Ulster.  To 
these  regular  officers  are  sometimes  add- 
ed, by  command  of  the  king  to  the  earl 
marshal,  a  herald  or  pursuivant  extraor- 
dinary. Such  were  the  heralds  Arundel, 
Norfolk,  and  Mowbray ;  and  on  the  oc- 
casion of  the  funeral  of  the  late  King 
William  IV.,  Mr.  Albert  Woods,  son  of 
Sir  W.  Woods,  Clarencieux  king  of 
arms,  was  created  Fitzalan  pursuivant 
extraordinary. 

HERALDS'  COLLEGE,  or  COL- 
LEGE OF  ARMS,  a  corporation  founded 
by  Richard  III.  in  the  first  year  of  his 
reign  by  a  charter  dated  the  2nd  of 
March,  1483,  in  which  he  gives  to  the 
principal  officers  of  the  corporation  a 
house  called  Colde  Arbor,  in  the  parish 
of  All  Hallows  the  Less,  London.  In 
the  first  year  of  the  reign  of  Henry  VII. 
this  house  was  seized  into  the  king's 
hands  under  the  Act  of  Resumption  as 
the  personal  property  of  John  Writhe, 
then  garter  king  at  arms.  During  the 
reign  of  that  king  and  of  his  successor 
Henry  VIII.  the  heralds  made  several 
unsuccessful  attempts  by  petition  to  ob- 
tain a  restoration  of  it,  or  the  grant  of 
some  other  building  for  their  general  use. 
King  Edward  VI.,  in  the  third  year  of 
his  reign,  by  a  charter  dated  .lune  4th, 
confirmed  to  them  all  their  ancient  privi- 
leges ;  and  Philip  and  Mary,  by  charter 
of  the  18th  of  July,  1554,  re-incorporated 
them,  and  granted  to  them  Derby  House, 
ther  occupying  the  site  of  the  present 


college  on  St.  Benet's  Hill,  near  St.  Paul'lj 
Church-yard.      The   old    building 
destroyed  in  the  great  fire  of  London,  bu< 
all   the  books,  papers,  &c.   were   for 
nately  saved,  and  removed  to  the 
in  Westminster,  where  the  heralds  hellj 
their  chapters,  &c.,  until  the  college  ws 
rebuilt.     The  corporation  consists  of  tl 
three  kings  at  arms — Garter,  Clarencieux,^ 
and   Norroy   (Bath  not  being    a  mem- 
ber) ;  six  heralds,  and  four  pursuivants. 
[Herald.]     The  arms  of  the  college  are 
argent,  a  cross,  gules  between  four  doves 
rising  azure.     Crest,  on  a  ducal  coronet, 
Or  a  dove  rising  azure.     Supporters,  two 
lions    rampant  gardant  argent,   ducally 
gorged  Or.    There  is  a  heralds'  college 
in  Scotland,  composed  of  Lyon  king  at 
arms,  six  heralds,  and  six  pursuivants. 

HERALDRY,  the  art  of  arranging 
and  explaining  in  proper  terms  all  that 
appertains  to  the  bearing  of  coats  of 
arms,  badges,  and  other  hereditary  or  as- 
sumed marks  of  honour ;  also  the  art  of 
marshalling  processions  and  conducting 
the  ceremonies  of  coronations,  instal- 
ments, creations  of  peers,  funerals,  mar- 
riages, and  all  other  public  solemnities. 

The  origin  of  heraldry,  in  the  first  and 
most  commonly  understood  sense,  has 
been  attributed,  by  the  general  consent  of 
the  best  writers  on  the  subject,  to  the  ne- 
cessity for  distinguishing  by  some  out- 
ward sign,  amidst  the  confusion  of  battle, 
the  principal  leaders  during  the  expedi- 
tions for  the  recovery  of  the  Holy  Land. 
But  nothing  is  absolutely  known  concern- 
ing it  beyond  the  fact  that  the  middle  of 
the  I'ith  century  is  the  earliest  period  to 
which  the  bearing  of  heraldic  devices, 
properly  so  called,  can  be  traced ;  and 
the  commencement  of  the  I3th,  the  time 
about  which  they  became  hereditary. 

The  earliest  roll  of  arms  of  which  we 
have  any  notice  is  of  the  reign  of  Henry 
III. ;  and  the  reign  of  Edward  I.  presents 
us  with  the  earliest  heraldic  document 
extant.  The  famous  roll  of  Caerlaveroch, 
a  poem  in  old  Norman  French,  rehearses 
the  names  and  armorial  ensigns  of  all 
the  barons,  knights,  &c.,  who  attended 
Edward  I.  at  the  siege  of  Caerlaveroch 
castle,  A.D.  1300.  Heraldry  is  therein  first 
presented  to  us  as  a  system.  The  prin- 
cipal rules  and  terms  of  the  art  were  then 
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in  existence,  and  from  about  that  time  the 
terms  are  continually  found  in  the  fabliaux 
and  romances  of  France  and  England. 

The  oldest  writer  on  heraldiy  whose 
work  has  descended  to  us  is  Nicholas 
Upton,  whose  treatise  *De  Militari 
Officio*  was  composed  in  the  reign  of 
Henry  V.,  and  translated  in  that  of  his 
successor  by  Juliana  Berners,  in  the  work 
known  as  the  *  Boke  of  St.  Albans.'  As 
Upton  quotes  no  earlier  authorities,  his 
definitions  and  explanations  can  only  be 
looked  upon  as  assertions  made  nearly 
three  hundred  years  after  the  origin  of 
the  practice,  and  consequently  to  be 
believed,  or  not,  according  to  the  discre- 
tion of  the  reader.  In  the  reign  of 
Richard  III.  the  English  heralds  were 
incorporated  and  the  College  of  Arms 
founded,  and  in  the  following  century  a 
swarm  of  writers  arose  both  in  France 
and  England,  each  contradicting  the 
other,  and  wasting  much  learning  and 
research  in  the  most  absurd  and  idle 
controversies. 

On  the  decline  of  chivalry  the  study  of 
heraldry  became  gi*adually  neglected,  and 
the  art,  which  had  formed  for  centuries 
a  portion  of  the  education  of  princes,  and 
occupied  the  attention  of  some  of  the  most 
learned  men  in  Europe,  was  abandoned  to 
the  coach-painter  and  the  undertaker, 
while  kings  of  arms  and  pursuivants  were 
looked  upon  as  mere  appendages  of  state 
pageantry,  their  office  ridiculed,  and  their 
authority  defied. 

That  the  pedantry  of  such  writers  as 
Morgan,  Feme,  Mackenzie,  and  others, 
contributed  to  these  results,  there  can  be 
little  doubt.  A  taste  for  the  critical  study 
of  antiquities  generally  is  now  however 
reviving  throughout  Europe,  and  the  use 
of  heraldry  as  a  key  to  history  and  bio- 
graphy is  daily  becoming  more  acknow- 
ledged. 

The  rules  of  heraldry  as  now  practised 
at  the  College  of  AruiS  are,  as  we  have 
l^efore  remarked,  comparatively  modern, 
and  vary  in  some  points  from  those 
observed  in  France  and  Germany. 

According  to  the  received  authorities 
there  are  ten  classes  of  arms. 

1.  Arms  of  JJominion,  being  those 
which  princes  bear  as  aimexed  to  the 
territories  tliey  govern. 


2.  Of  Pretension,  those  borne  by  princes 
who  are  not  in  possession  of  the  dominions 
to  which  such  arms  belong,  but  who 
claim  or  pretend  to  have  a  right  to  such 
possession,  as  for  instance  the  kings  of 
England  from  Edward  III.  to  George  III. 
quartered  the  arms  of  France. 

3.  Arms  of  Community,  being  those  of 
bishoprics,  cities,  universities,  and  other 
bodies  corporate. 

4.  Of  Assumption,  such  as  are  assumed 
by  a  man  of  his  proper  right  without  the 
grant  of  his  prince,  or  of  a  king  at  arms. 
As  for  instance,  when  a  man  of  any  degree 
whatsoever  has  taken  prisoner  in  lawful 
war  any  gentleman,  nobleman,  or  prince, 
he  may  bear  the  arms  of  that  prisoner, 
and  transmit  them  to  his  heirs  for 
ever. 

.5.  Arms  of  Patronage,  such  as  gover- 
nors of  provinces,  lords  of  manors,  patrons 
of  benefices,  &c.,  add  to  their  family 
arms,  as  a  token  of  their  superiority, 
rights,  and  jurisdiction. 

6.  Arms  of  Succession,  borne  by  those 
who  inherit  certain  estates,  manors,  &c., 
either  by  will,  entail,  or  donation. 

7.  Arms  of  Alliance,  such  as  the  issue 
of  heiresses  take  up  to  show  their  mater- 
nal descent. 

8.  Arms  of  Adoption,  borne  by  a  stran- 
ger in  blood,  with  the  special  permission 
of  the  prince,  applied  for  in  order  to 
fulfil  the  will  of  the  testator  who  may  be- 
queath certain  monies  or  estates  on  con- 
dition of  the  party's  assuming  his  name 
and  arms. 

9.  Arms  of  Concession,  augmentations 
granted  by  the  prince  of  part  of  his  own 
ensigns  or  regalia  to  such  persons  as  he 
pleases  to  honour  therewith. 

10.  Arms  Paternal  and  Hereditary, 
such  as  are  transmitted  from  the  first 
possessor  to  his  son,  grandson,  great- 
grandson,  &c. ;  thereby  forming  complete 
and  perfect  nobility.  The  son  being  a 
gentleman  of  second  coat-armour,  the 
grandson  a  gentleman  of  blood,  and  the 
great-grandson  a  gentleman  of  ancestry. 

These  several  sorts  of  arms  are  dis 
played  on  shields  or  escutcheons,  and  <  a 
banners,  tlie  ground  of  either  being  called 
the  field,  and  the  figures  borne  upon  it  the 
ordinaries  and  charges. 

HEREDITAMENT.     [Debckni.] 
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HERE'DITAS  JACENS.  [Abey- 
ance.] 

HERESY.  This  word  is  the  English 
form  of  the  Greek  Haeresis  (a'lpimg). 
It  signifies  literally '  a  choice,'  and  hence  it 
came  to  denote  an  opinion  on  any  subject ; 
and  it  was  used  to  express  a  sect  in 
philosophy.  The  word  occurs  in  the  New 
Testament,  sometimes  simply  to  denote  a 
religious  body,  and  sometimes  as  a  term 
of  reproach  applied  to  the  religious  opi- 
nions of  persons  which  differed  from  the 
opinion  of  him  who  used  the  term.  When 
ecclesiastical  councils  determined  what 
was  the  orthodox  or  Catholic  faith,  then 
Christians  who  would  not  acknowledge 
the  decisions  of  such  councils  were  called 
Heretics,  and  their  guilt  was  expressed 
by  the  term  Heresy :  those  who  reject 
Christianity  altogether  are  infidels  and 
unbelievers. 

The  fifth  title  of  the  first  book  of  the 
Code  of  Justinian  contains  penalties 
against  Heretics,  Manichaeans,  and  Sa- 
maritans ;  which,  in  some  cases,  extended 
to  death.  Heretical  books  were  ordered 
to  be  burnt.  Before  the  Reformation  in 
England  heresy  was  the  holding  of  opi- 
nions contrary  to  the  Catholic  faith  and 
the  determination  of  Holy  Church :  at 
least  this  is  the  definition  of  heresy  in  the 
statute  2  Hen.  IV.  c.  15.  The  court  in 
which  a  man  could  be  convicted  of  heresy, 
according  to  the  common  law,  was  that 
of  the  archbishop  in  a  provincial  synod. 
After  conviction  the  criminal  was  deli- 
vered up  to  the  king  to  do  what  he 
pleased  with  him.  If  the  criminal  had 
abjured  his  heresy  and  then  relapsed,  the 
king  in  council,  upon  a  second  conviction, 
might  issue  the  writ  De  Haeretico  combu- 
rendo,  upon  which  the  criminal  was 
burnt  alive.  One  Sawtre,  it  is  said,  was 
the  first  man  burnt  alive  for  heresy  in 
England,  and  the  writ  De  Haeretico  com- 
burendo  was  formed  in  his  case.  But  the 
statute  2  Hen.  IV.  c.  15,  empowered  the 
diocesan  alone,  without  a  synod,  to  com- 
mit a  man  for  heretical  opinions,  and  to 
imprison  him  as  long  as  he  chose,  or  fine 
him  ;  or  if  he  refused  to  abjure,  or  after 
abjuration  relapsed,  the  sheriff,  mayor, 
Dr  other  officer,  who  should  be  present, 
if  required,  with  the  ordinary  or  his  com- 
niis^ry,  when    the   sentence   was    pro- 


nounced, was  to  take  the  convict  and  burn 
him  openly,  without  waiting  for  the  king's 
writ. 

It  is  unnecessary  to  mention  the  sta- 
tutes of  Henry  VIII.  relating  to  heresy. 
The  Reformation  was  not  fully  established 
till  the  reign  of  Elizabeth,  and  the  statute 
1  Elizabeth,  c.  1,  declares  that  the  persons 
to  whom  the  queen  or  her  successors  shall 
give  authority  to  judge  of  heresies  shall 
not  declare  any  matters  to  be  heresies  ex- 
cept "  such  as  heretofore  hath  been  ad- 
judged heresy  by  the  authority  of  the 
canonical  Scriptures,  or  by  the  first  four 
general  councils,  or  any  of  them,  or  by 
any  other  general  council  wherein  the 
same  was  declared  heresy  by  the  express 
and  plain  words  of  the  canonical  Scrip- 
tures, or  such  as  shall  hereafter  be  ad- 
judged heresy  by  parliament  with  consent 
of  the  clergy  in  convocation."  But  there 
is  no  statute  that  determines  what  heresy 
is.  After  this  statute  of  Elizabeth  the 
proceedings  in  cases  of  heresy  remained  as 
they  were  at  common  law ;  for  this  statute 
repealed  all  former  statutes  about  heresy, 
which  was  accordingly  punished,  after 
the  Reformation  was  fully  established,  by 
ecclesiastical  censui'es,  and  by  burning 
alive  a  criminal  who  had  been  convicted, 
in  the  manner  above  described,  in  a  pro- 
vincial synod.  The  writ  for  burning  the 
heretic  could  not  be  demanded  as  a  mat- 
ter of  right,  but  was  left  to  the  discretion 
of  the  crown ;  and  both  Elizabeth  and 
James  the  First,  in  their  discretion,thought 
proper  to  grant  the  writ.  Elizabeth,  it  is 
said,  burnt  alive  two  Anabaptists,  and 
James  burnt  alive  two  Arians. 

The  statute  of  29  Charles  II.  c.  9,  abo- 
lished the  writ  De  Haeretico  comburendo. 
Heresy  is  now  left  entirely  to  the  eccle- 
siastical courts ;  and  the  punishment  of 
death  in  consequence  of  any  ecclesiastical 
censure  was  by  that  act  abolished  in 
England.  As  Elizabeth  and  James  prac- 
tically showed  their  approbation  of  burn- 
ing heretics  alive,  so  Lord  Coke  (3  Instit. 
c.  5)  approves  of  the  punishment. 

At  present  the  ecclesiastical  courts  pu- 
nish for  heresy,  when  they  do  punish, 
pro  salute  animae,  as  it  is  termed, — that  is, 
solely  out  of  regard  to  the  soul  of  the 
offender.  But  it  is  difficult  to  say  at 
present  what  can  be  called  heresy ;  and 
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perhaps  it  is  difficult  to  say  what 
is  exactly  the  punishment  for  it.  It  is 
remarked  in  the  Report  of  the  Criminal 
Law  Commissioners  on  Penalties  and 
Disabilities  in  regard  to  Religious  Opi- 
nions, 1845  (p.  22), that  "the  jurisdiction, 
as  it  may  aff'ect  the  laity,  and  clergy  not 
of  the  established  church,  or  indeed  as 
administered  pro  salute  animae,  appears  to 
militate  with  the  principles  contained  in 
modern  acts  of  toleration,  that  are  incon- 
sistent with  the  infliction  of  punishments 
fbr  mere  opinions  with  respect  to  particu- 
lar articles  of  faith  or  mode  of  worship." 
Indeed  there  seems  no  risk  in  asserting 
that  much  of  the  jurisdiction  of  the  eccle- 
siastical courts  in  respect  to  lieresy,  whe- 
ther it  shows  itself  in  speaking,  writing, 
or  preaching,  has  been  destroyed  by  the 
various  Toleration  Acts.  The  Criminal 
Law  Commissioners  see  no  reason  for  re- 
taining the  jurisdiction  of  the  ecclesi- 
astical courts  in  matters  of  heresy, 
"  except,  so  far  as  it  may  be  directed,  to 
prevent  ministers  of  the  Established 
Church  from  preaching  in  opposition  to 
the  Articles  and  doctrine  of  the  establish- 
ment of  which  they  receive  their  emolu- 
ments." So  far  as  this,  there  is  certainly 
no  objection.  There  ought  to  be  some 
speedy  mode  of  depriving  a  man  of  these 
emoluments  which  he  accepts  upon  certain 
terms.  He  who  will  receive  alms  [Frank- 
almoigne],  and  yet  preach  against  the 
doctrines  which  he  is  paid  for  teaching, 
deserves  the  reprobation  of  all  mankind  ; 
and  those  who  dislike  ecclesiastical  autho- 
rity most  could  not  be  better  pleased  than 
to  see  such  an  offender  handed  over  to  his 
brethren  to  be  dealt  with  in  any  way  that 
the  law  of  the  church  provides,  to  which 
the  offender  has  solemnly  submitted  him- 
self. 

In  the  year  184.5  proceedings  were 
commenced  in  the  Arches'  Court  of  Can- 
terbury against  the  Rev.  Mr.  Oakley  for 
writing,  publishing,  and  maintaining  doc- 
trines contrary  to  the  articles  of  religion. 

The  history  of  Heresy  in  England  is 
instructive.  The  change  from  burning 
alive  to  the  free  expression  of  opinion  on 
religious  matters  is  one  of  the  steps  in  the 
social  progress  of  England.  For  some 
other  matters  connected  with  the  subject, 
see  Blasphemy. 


HERIOT  is  a  feudal  service  consisting 
in  a  chattel  which  is  given  to  the  lord  on 
the  death  of  a  tenant,  and  in  some  places 
upon  alienation  by  a  tenant.  It  is  stated 
to  have  originated  in  a  voluntary  gift 
made  by  the  dying  tenant  to  his  lord  and 
chieftain  of  his  horse  and  armour.  This 
payment  was  first  usual,  then  compulsory  ; 
and  at  an  early  period  we  find  the  antient 
military  gift  sinking  into  the  render  of  the 
best  animal  (at  the  election  of  the  lord) 
possessed  by  the  tenant,  and  sometimes 
a  dead  chattel,  or  a  money  commutation. 
Heriots  are  either  heriots-custom  or 
heriots-service.  Where  a  heriot  is  due 
from  the  dying  tenant  by  reason  of  his 
filling  the  character  or  relation  of  tenant 
within  a  particular  seigniory,  honour, 
manor,  or  other  district,  in  which  it  has 
been  usual  from  time  immemorial  to  make 
such  renders  upon  death  or  alienation,  it 
is  called  heriot-ciistom  :  heriot-service  is  a 
heriot  due  in  respect  of  the  estate  of  the 
tenant  in  the  particular  land  held  by  him. 
For  heriot-custom  the  lord  cannot  dis- 
train, but  he  may  seize  the  animal  which 
he  claims  as  heriot :  for  heriot-service  the 
lord  may  either  seize  or  distrain. 

Heriot-custom  formerly  prevailed  very 
extensively  in  freehold  lands,  but  is  now 
more  commonly  found  in  lands  of  cus- 
tomary tenure,  whether  copyholds, — the 
conventionary  estates  in  Cornwall,  held 
under  the  duke  of  Cornwall, — the  cus- 
tomary estates  called  customary  freeholds 
in  the  northern  border  counties, — or  lands 
in  antient  demesne. 

Heriots  were  known  in  England  before 
the  complete  development  of  the  feudal 
system  which  followed  upon  the  Norman 
conquest.  The  Normans  introduced  re- 
liefs without  abolishing  the  analogous 
heriot.  The  heregeate  (heriot)  is  men- 
tioned and  fixed  by  the  laws  of  Canute, 
67,  &c.  The  Dano-Saxon  "  heregeat "  is 
derived  by  Spelman,  and  after  him  by 
Wilkins,  from  henje  (more  properly  here), 
army.  A  more  probable  derivation  would 
be  from  the  word  "  herr,"  lord.  In  Scot- 
land, where  the  render  upon  the  death  of 
the  tenant  is  a  pecuniary  payment,  it  is 
called  "lord's  money,"  "hergeld,"  or 
herrezeld." 

HIGH     COMMISSION     COURT 
[Established  Cuuuch,  p.  849.] 
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HIGH  CONSTABLE.  [Constable.] 

HIGH  TREASON.     [Treason.] 

HIGHWAY.     [Ways.] 

HOLY  ALLIANCE.  The  name  com- 
monly given  to  the  convention  concluded 
at  Paris  on  the  26th  September,  1815,  be- 
tween Alexander,  Emperor  of  Russia, 
Francis,  Emperor  of  Austria,  and  Frede- 
rick William,  King  of  Prussia.  The 
draught  of  the  convention  was  shown  to 
Lord  Castlereagh  by  the  Emperor  of 
Russia  before  it  had  been  seen  by  either 
the  Emperor  of  Austria  or  the  King  of 
Prussia.  {Debates  in  Parliament.')  It  was 
signed  by  the  three  princes  with  their 
own  hands,  without  being  countersigned 
by  any  minister.  The  document,  which 
was  first  published  by  Alexander  on 
Christmas-day  following,  commenced  by 
an  announcement  of  the  intention  of  the 
subscribing  parties  to  act  for  the  future 
upon  the  precepts  of  the  gospel ;  which 
they  define  to  be  those  of  justice,  Chris- 
tian charity,  and  peace.  Then  follow 
three  articles,  which,  after  stating  the 
Scriptural  command  to  all  men  to  con- 
sider one  another  as  brethren,  deduce 
from  it  the  inference,  that  the  three  con- 
tracting princes  will  remain  united  to 
each  other  by  the  bonds  of  a  true  and  in- 
dissoluble fraternity,  and  that  they  will 
conduct  themselves  to  their  subjects  and 
armies  as  the  fathers  of  families.  The 
third  article  is  an  invitation  to  other 
powers  to  join  the  confederacy.  When 
this  treaty  was  communicated  to  the  Eng- 
lish court,  a  reply  was  returned  to  the 
effect,  that  the  forms  of  the  British  con- 
stitution did  not  permit  the  king  formally 
to  accede  to  it,  but  that  no  other  power 
could  be  more  inclined  to  act  upon  the 
principles  which  it  seemed  to  involve.  At 
this  time  many  liberal  politicians  through- 
out Europe,  especially  in  Germany,  looked 
to  the  Holy  Alliance  witli  most  san- 
guine expectations  of  its  happy  results. 
Most  of  the  European  princes  finally 
became  members  of  the  Holy  Alliance. 
At  the  congress  of  Aix-la-Chapelle,  held 
in  1818,  a  declaration  Avas  prepared  and 
subsequently  published  which  stated  that 
peace  was  the  object  of  the  alliance.  This 
congress  was  the  first  of  a  series  of  con- 
gresses which  were  held  for  the  purpose 
of  regulating  the  policy  of  the  Continent, 


and  of  keeping  down  especially  the  Ger 
man,  Italian,  and  Spanish  liberals.  [Con- 
gress.] In  1821  England  withdrew 
from  the  political  system  which  the  Holy 
Alliance  was  endeavouring  to  establish, 
The  allied  powers  had  issued  a  circular 
on  the  8th  December,  1820,  from  Trop- 
pau,  where  they  were  then  assembled  in 
congress,  to  consider  the  means  of  putting 
down  the  revolution  which  had  just  taken 
place  in  Naples.  This  note,  which  was 
addressed  to  the  ministers  and  charges 
d'affaires  at  the  German  and  northern 
courts,  drew  from  Lord  Castlereagh,  the 
then  English  minister  for  foreign  affairs, 
a  despatch  addressed  to  his  Majesty's 
missions  at  foreign  courts,  and  dated  the 
19th  January,  1821,  in  which  it  was  inti- 
mated that  this  government  could  not 
acquiesce  in  the  principles  announced  in 
the  circular  of  the  allied  princes,  or  in 
their  proposed  application.  England  also 
protested  against  the  invasion  of  Spain  in 
1823.  After  the  death  of  the  Emperor 
Alexander  it  may  be  difficult  to  say 
whether  or  not  the  convention  so  called 
had  any  substantial  existence. 

HOMAGE.  [FeudalSystem,  p.  23; 
Fealty.] 

HOMICIDE.     [Murder.] 

HOSPITALLERS.  Hospitaller,  in 
its  literal  acceptation,  means  one  residing 
in  an  hospital,  in  order  to  receive  the  poor 
or  stranger ;  from  the  Latin  hospitalarius, 
a  word  found  only  in  the  language  of  the 
lower  age.  The  Knights  Hospitallers 
were  an  order  of  religious  formerly  set- 
tled in  England,  who  took  their  name  and 
origin  from  an  hospital  built  at  Jerusa- 
lem for  the  use  of  pilgrims  going  to  the 
Holy  Land,  dedicated  to  St.  John.  The 
first  business  of  these  knights  was  to 
provide  for  such  pilgrims  at  that  hospital, 
and  to  protect  them  from  injuries  and  in- 
sults upon  the  road.  They  were  insti- 
tuted about  A.D.  1092,  and  were  very 
much  favoured  by  Godfrey  of  Bouillon 
and  his  successor  Baldwin  king  of  Jeru- 
salem. They  followed  chiefly  St.  Austin's 
rule,  and  wore  a  black  habit  with  a  white 
cross  upon  it.  They  soon  came  into  Eng- 
land, and  had  a  house  built  for  them  in 
London  A.D.  1100;  and  from  a  poor  and 
mean  beginning  obtained  so  great  wealth, 
honours,  and  exemptions,  that  their  Supe- 
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rior  here  in  England  was  the  first  lay- 
baron,  and  had  a  seat  among  the  lords  in 
parliament ;  and  some  of  their  privileges 
were  extended  even  to  their  tenants.  The 
order  was  suppressed  in  England. 

There  wei-e  also  sisters  of  this  order,  of 
which  one  house  only  existed  in  England, 
at  Buckland  in  Somersetshire. 

Upon  many  of  their  manors  and  estates 
in  the  country  the  Knights  Hospitallers 
placed  small  societies  of  their  brethren, 
under  the  government  of  a  commander. 
These  were  allowed  proper  maintenance 
out  of  the  revenues  under  their  care,  and 
accounted  for  the  remainder  to  the  grand 
prior  at  London.  Such  societies  were  in 
consequence  called  Commanderies.  What 
were  commanderies  with  the  Hospitallers 
were  called  Preceptories  by  the  Templars, 
though  the  latter  term  was  in  use  with 
l)0th  orders. 

The  Knights  Hospitallers  had  several 
other  designations.  They  were  at  first 
called  Knights  of  St.  John  of  Jerusalem ; 
afterwards,  from  their  fresh  place  of  set- 
tlement, Knights  of  Rhodes ;  and  after  the 
loss  of  that  island,  a.d.  1 522,  Knights  of 
Malta,  from  the  island  which  had  been 
bestowed  upon  them  by  the  emperor 
Charles  V.  (Tanner,  Notit.  Monast.,  edit. 
Nasmith,  prajf  p.  xv. ;  Newcourt,  Bepert. 
Eccles.,  vol.  i.  p.  530;  ii.  p.  199;  Dug- 
dale,  Monasticon  Anglicanum,  new  edit., 
vol.  vi.  p.  786.) 

HOSPITALS.  [Schools  of  Medi- 
cine,] 

HOTCHPOT.  [Statute  of  Distri- 
butions.] 

HOUSEBREAKING  AND  BUR- 
GLARY. The  derivation  of  the  word 
burglary  is  quite  uncertain.  By  some 
writers  it  is  supposed  to  have  been  intro- 
duced by  the  Saxons,  and  to  be  com- 
pounded of  hury,  a  castle  or  house,  and 
larro7i  or  latro,  a  thief.  But  Spelman 
conceives  that  the  term  was  introduced 
into  the  criminal  law  of  England  from 
Normandy,  and  says  that  he  finds  no 
traces  of  it  among  the  Saxons.  (Spelman, 
Glossary,  "  Burglaria,"  "  Hamesecken.)" 
The  ollence  of  burglary  at  common  law 
is  defined  to  be  "  a  breaking  and  entering 
the  dwelling-house  of  another  in  the 
night,  with  intent  to  commit  some  felony 
within  the  same,  whether  such  felonious 
Uitcnt  be  executed  or  not."     By  1  Vict. 


c.  86,  "  night-time"  is  declared  to  be  from 
nine  o'clock  in  the  evening  till  six  o'clock 
the  next  morning.  By  dwelling-house 
is  meant  the  actual  and  personal  residence 
of  a  man.  Breaking  within  the  "  curti- 
lage" of  a  dwelling-house  and  stealing  is 
a  different  ofience.  If  a  dwelling-house 
is  feloniously  entered  at  any  other  time 
than  in  the  night-time,  the  offence  is 
simply  house-breaking.  Burglary  is  now 
only  punishable  with  death  when  violence 
is  used :  in  other  cases  the  punishment  is 
transportation  for  life  or  for  not  less  than 
ten  years,  or  imprisonment  for  a  term  not 
exceeding  three  years.  Stealing  in  a 
dwelling-house,  with  menace  or  threat,  is 
felony,  and  punishable  with  transporta- 
tion for  not  exceeding  fifteen  years  nor 
less  than  ten  years,  or  imprisonment  for 
not  exceeding  three  years.  In  both  cases 
principals  in  the  second  degree  and  every 
accessory  before  the  fact  are  liable  to  the 
same  punishment  as  the  principal  in  the 
first  degree.  The  punishment  of  every 
accessory  after  the  fact  (except  only  a 
receiver  of  stolen  property)  is  imprison- 
ment for  not  exceeding  two  years. 

Committed  for  burglary  in  England 
and  Wales  in  the  five  years  from  1835 
to  1839,  1657;  in  the  five  years  from 
1840  to  1844,  2873.  In  1837  the  capital 
punishment  for  burglary  was  abolished, 
except  in  case  of  burglary  attended  with 
violence  to  persons.  The  number  of  per- 
sons committed  for  burglary  under  cir- 
cumstances of  violence  was  84  in  the 
seven  years  ending  1844. 

Committed  for  house-breaking  in  the 
five  years  ending  1839,  2326 ;  in  the  en- 
suing five  years,  3212. 

The  number  of  persons  committed  for 
breaking  within  the  curtilage  of  dwelling- 
houses  and  stealing  was  401  in  the  first 
five  and  405  in  the  second  five  of  the  ten 
years  from  1835  to  1844.  The  increase 
in  the  committals  for  burglary  and  house- 
breaking was  54  per  cent,  on  a  compa- 
rison of  these  two  periods. 

HUDSON'S  BAY  COMPANY  AND 
THE  FUR  TRADE.  In  the  sixth  cen- 
tury the  skins  of  sables  were  brought  for 
sale  from  the  confines  of  the  Arctic 
Ocean  to  Rome,  through  the  intervention 
of  many  different  hands,  so  that  the  ulti- 
mate cost  to  the  consumer  was  very 
great    For  several  centuries  after  that 
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time  furs  could  not  have  become  at  all 
common  in  western  Europe.  Marco  Polo 
mentions  as  a  matter  of  curiosity  in  1252, 
that  he  found  the  tents  of  the  Khan  of 
Tartary  lined  with  the  skins  of  ermines 
and  sables  which  were  brought  from 
countries  far  north,  from  the  land  of 
darkness.  But  in  less  than  a  century 
from  that  time  the  fashion  of  wearing 
furs  must  have  become  prevalent  in  Eng- 
land, for  in  1337  Edward  the  Third 
ordered  that  all  persons  among  his  sub- 
jects should  be  prohibited  their  use  un- 
less they  could  spend  one  hundred  pounds 
a  year.  The  furs  then  brought  to  Eng- 
land were  furnished  by  the  traders  of 
Italy,  who  procured  them  from  the  north 
of  Asia. 

The  fur  trade  was  taken  up  by  the 
French  colonists  of  Canada  very  soon 
after  their  first  settlement  on  the  St. 
Lawrence,  and  the  traders  at  first  made 
very  great  profits.  The  animals  soon 
became  scarce  in  the  neighbourhood  of 
the  European  settlements,  and  the  Indians 
were  obliged  to  extend  the  range  of  their 
hunting  expeditions,  in  which  they  were 
frequently  accompanied  by  one  or  other 
of  the  French  dealers,  whose  object  it 
was  to  encourage  a  greater  number  of 
Indians  to  engage  in  the  pursuit  and  to 
bring  their  peltries,  as  the  unprepared 
skins  are  called,  to  the  European  settle- 
ments. When  the  hunting  season  was 
over  the  Indians  came  down  the  Ottawa 
in  their  canoes  with  the  produce  of  the 
chase,  and  encamped  outside  the  town  of 
Montreal,  where  a  kind  of  fair  was  held 
until  the  furs  were  all  exchanged  for 
trinkets,  knives,  hatchets,  kettles,  blan- 
kets, coarse  cloths,  and  other  articles 
suited  to  their  wants,  including  arms  and 
ammunition.  A  large  part  of  the  value 
was  usually  paid  to  the  Indians  in  the 
form  of  ardent  spirits,  and  scenes  of  riot 
and  confusion  were  consequently  of  fre- 
quent occurrence. 

The  next  stage  of  the  Canadian  fur 
trade  was  when  some  of  the  European 
settlers,  under  the  name  of  Courenrs  des 
Bois,  or  wood-rangers,  set  out  at  the  pro- 
per season  from  Montreal  in  canoes 
loaded  with  various  articles  considered 
desirable  by  the  Indians,  and  proceeded 
up  the  river  to  the  hunting-grounds. 
liere  they   remained    for    an   indefinite 


time,  sometimes  longer  than  a  year,  car- 
rying on  their  traffic  with  the  Indian 
hunters,  and  when  their  outward  invest- 
ments were  exhausted,  they  returned,  their 
canoes  in  general  loaded  with  packs  of 
beaver-skins  and  other  valuable  peltries. 
While  engaged  in  these  expeditions  some 
of  them  adopted  the  habits  of  the  tribe 
with  whom  they  were  associated,  and 
formed  connexions  with  the  Indian  wo- 
men. This  trade  was  for  some  time  ex- 
tremely profitable ;  the  men  by  whom  it 
was  conducted,  the  Coureurs  des  Bois, 
were  usually  without  capital,  and  their 
investments  of  European  goods  were 
furnished  by  the  storekeepers  of  Mont- 
real, who  drew  at  least  their  full  pro- 
portion of  profit  from  the  adventure.  The 
return  cargo  was  generally  more  valuable 
than  the  investments,  in  the  proportion 
of  six  to  one.  Thus  where  the  invest- 
ment amounted  to  one  thousand  dollars, 
and  the  peltries  returned  sold  for  six 
thousand,  the  storekeeper  first  repaid  him- 
self the  original  outlay,  and  usually  se- 
cured for  himself  an  equal  amount  for 
interest  and  commissions,  after  which  the 
remaining  four  thousand  dollars  were 
divided  between  himself  and  the  Coureur 
des  Bois. 

The  Hudson's  Bay  Company,  estar 
blished  with  the  express  object  of  procuiv 
ing  furs,  was  chartered  by  Charles  II.  in 
1G70.  This  association  founded  several  es- 
tablishments in  America,  and  hasever  since 
prosecuted  the  trade  under  the  direction 
of  a  governor,  deputy-governor,  and  a  com- 
mittee of  management  chosen  from  among 
the  proprietors  of  the  joint-stock,  and 
resident  in  London.  By  this  charter  the 
Company  obtained,  as  absolute  lords  and 
proprietors,  all  the  lauds  on  the  coasts  and 
confines  of  the  seas,  lakes,  and  rivers 
within  the  Hudson's  Straits,  not  actually 
possessed  by  the  subjects  of  any  other 
prince  or  state,  and  the  exclusive  right  of 
trading  with  the  Indians.  Persons  who 
intruded  on  the  Company's  privileges 
were  to  forfeit  merchandise  and  ship,  one 
half  to  the  Crown  and  one  half  to  the 
Company.  In  1749  the  Hudson's  Bay 
Company  had  only  four  forts,  occupied 
by  120  men,  and  they  were  threatened 
with  the  deprivation  of  their  charter  from 
non-user.  Their  exports  for  the  ten  pre- 
ceding years  had  amounted  to  StJyOOQi.; 
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their  establishment  expenses  and  man- 
agement to  157,000^.,  their  imports  to 
about  280,000Z. ;  and  their  net  profit  was 
estimated  at  about  8OOOZ.  a  year.  At  this 
time  the  value  of  the  furs  imported  from 
Canada  into  Rochelle  amounted  to 
120,000Z. 

The  charter  of  the  Hudson's  Bay  Com- 
pany did  not  extend  to  Canada,  which  in 
1670  belonged  to  France,  and  when  Ca- 
nada was  ceded  to  England  in  1763,  a 
vast  region  was  opened  to  the  fur  traders 
without  a  licence.  In  1783  various  asso- 
ciations and  a  number  of  individuals  were 
combined  into  one  great  body,  the  North- 
West  Fur  Company.  A  most  interesting 
account  of  this  association  is  given  in  Mr, 
Washington  Irving's  '  Astoria.'  This 
company  consisted  of  twenty-three  share- 
holders, or  partners,  comprising  some  of 
the  most  wealthy  and  influential  British 
settlers  in  Canada,  and  employed  about 
2000  persons  as  clerks,  guides,  interpre- 
ters, and  boatmen,  or  voijageurs,  who  were 
distributed  over  the  face  of  the  country. 
Such  of  the  shareholders  as  took  an  active 
part  were  called  agents ;  some  of  them  re- 
sided at  the  different  ports  established  by 
the  Company  in  the  Indian  territory,  and 
others  at  Quebec  and  Montreal,  where 
each  attended  to  the  affairs  of  the  asso- 
ciation. These  active  partners  met  once 
in  every  year  at  Fort  William,  one  of 
their  stations  near  the  Grand  Portage  on 
Lake  Superior,  in  order  to  discuss  the 
affairs  of  the  Company,  and  agree  upon 
plans  for  the  future.  The  young  men 
who  were  employed  as  clerks  were,  for 
the  most  part,  the  younger  members  of 
respectable  families  in  Scotland,  who 
were  willing  to  undergo  the  hardships 
and  privations  accompanying  a  residence 
for  some  years  in  these  countries,  that 
they  might  secure  the  advantage  of  suc- 
ceeding in  turn  to  a  share  of  the  profits 
of  the  undertiiking,  the  partners,  as  others 
died  or  retired,  V)eing  taken  fi-om  among 
those  who,  as  clerks,  had  ac(|uired  the 
experience  necessary  for  the  management 
of  the  business.  About  1806  the  hunters 
of  the  North-West  Company  are  supposed 
to  have  first  crossed  the  liocky  Mountains 
and  to  have  established  posts  on  tlie 
northern  head-waters  of  the  Columbia. 
In  1813  the  Company  bought  Astoria,  on 
the  Columbia  Kiver,  which  Mr.  Astor,  of 


New  York,  and  his  other  partners,  were 
induced  to  relinquish  in  consequence  of 
the  war  between  Great  Britain  and  the 
United  States.  The  activity  of  the  North- 
West  Company  at  length  roused  the  Hud- 
son's Bay  Company.  In  1812  the  lat- 
ter Company  exercised  for  the  first  time 
its  rights  to  colonize,  by  selling  a  tract 
of  land  on  Lake  Winnipeg  and  the  Red 
River  to  Lord  Selkirk,  who  introduced  a 
considerable  number  of  persons  from 
Scotland.  An  open  war  was  carried  on 
by  the  partisans  of  the  North-West  Com- 
pany for  some  years  against  the  Hudson's 
Bay  Company.  They  attacked  posts, 
drove  away  the  inhabitants  by  force,  or 
waylaid  or  destroyed  them.  In  1814  the 
Red  River  settlement  was  the  object  of 
attack,  and  after  a  war  of  two  yeai-s  the 
governor,  Mr,  Semple,  with  some  others, 
were  massacred,  and  the  survivors  were 
driven  away.  In  1821  this  unfortunate 
state  of  things  was  fortunately  put  an  end 
to  by  the  union  of  the  rival  companies, 
and  the  trade  has  since  been  prosecuted 
peacefully  and  successfully. 

To  prevent  in  future  the  evils  of  irre- 
gular occupation  of  the  Hudson's  Bay 
Company  by  private  adventurers,  an  act 
(1  &  2  *Geo.  IV.  c,  66)  was  passed,  the 
preamble  of  which  recites  that  the  ani- 
mosities and  feuds  of  the  Hudson's  Bay 
and  North-West  Companies  had  for  many 
years  past  kept  the  interior  of  North 
America  in  a  disturbed  state,  and  it  was 
then  enacted  that  it  shall  be  lawful  for  his 
majesty  to  give  licence  to  any  company 
or  persons  for  the  exclusive  privilege  of 
trading  with  the  Indians  in  any  part  of 
North  America,  not  being  part  of  the  ter- 
ritories of  the  Hudson's  Bay  Company, 
or  of  any  of  his  majesty's  provinces,  or  of 
territories  belonging  to  the  United  States. 
The  act  then  gives  to  the  courts  of  Upper 
Canada  civil  jurisdiction  over  everj*  part 
of  North  America  not  within  the  existing 
liritish  colonies  and  not  subject  to  any 
civil  government  of  the  United  States, 
Under  this  act  his  majesty  is  enabled  to 
appoint  justices  of  the  peace  within  the 
territories  of  the  Company,  and  to  give 
them  civil  and  penal  jurisdiction  not  ex- 
tending in  civil  suits  beyond  200/.,  or  in 
penal  cases  to  death  or  transportation. 
When  the  case  is  met  by  this  limitation, 
it  is  reserved  for  the  courts  of  Western 
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Upper)  Canada.  The  licences  which 
nave  been  granted  in  pursuance  of  this 
act  have  been  granted  to  the  Hudson's 
Bay  Company.  The  terms  are,  that  the 
Company  shall  provide  for  the  execution 
of  civil  and  criminal  processes  over  their 
servants,  and  that  the  rules  for  conduct- 
ing the  Indian  trade  shall  be  submitted 
to  the  Crown,  and  be  of  such  a  nature  as 
is  calculated  to  diminish  or  prevent  the 
sale  of  spirituous  liquors  to  the  Indians, 
and  tend  to  their  moral  and  religious  im- 
provement. The  Company  have  esta- 
blished missions  and  schools  in  various 
parts  of  their  territories.  The  right  of 
the  crown  to  establish  any  colony  within 
the  territories  assigned  to  the  Company  is 
reserved,  and  also  the  right  of  annexing 
any  part  of  such  territories  to  any  ex- 
isting colony. 

In  the  old  territories  of  the  Hudson's 
Bay  Company,  comprehended  under  the 
charter  of  1670,  the  Company  are  lords 
of  the  soil  and  can  sell  their  lands ;  but 
in  the  parts  over  which  they  have  acquired 
jurisdiction  at  a  more  recent  period  they 
have  no  power  to  hold  lands. 

The  posts  of  the  Company  stretch  from 
the  Frozen  Ocean  and  Hudson's  Bay  to 
the  Pacific  on  the  west,  the  Columbia 
River  on  the  south,  and  the  Atlantic  on 
the  east.  This  vast  territory  is  divided 
into  four  districts,  the  Northern,  Southern, 
Columbian,  and  Montreal  Departments, 
in  which  there  ai-e  136  establishments. 
Between  the  Rocky  Mountains  and  the 
Pacific  there  are  six  permanent  establish- 
ments on  the  coasts  and  sixteen  in  the  in- 
terior country  ;  and  the  Company^main- 
tain  six  armed  vessels  on  the  coast,  one  of 
which  is  a  steam-vessel  The  "  posts"  are 
described  as  stockades  with  wooden  bas- 
tions, and  they  will  accommodate  thirty  or 
forty  persons,  but  the  number  of  occupants 
is  usually  only  four  or  live.  The  enumera- 
tion of  the  distances  between  some  of  these 
posts  will  give  some  idea  of  the  vast  ex- 
tent of  country  in  which  the  partners  and 
servants  of  the  Hudson's  Bay  Company 
carry  on  their  operations.  From  Fort 
William  on  Lake  Superior,  to  Cumber- 
land House  on  the  main  branch  of  the 
Saskatchewan  river,  is  1018  miles;  from 
Cumberland  House  to  Fort  Chepewyan 
on  Lake  Athabasca  is  840  miles ;  thence 
to  Fort  Rewjlution  on  Great  Slave  Lake 


is  240  miles.  The  Mackenzie  river  flows 
out  of  this  lake,  and  there  are  three  forts 
on  it :  the  first  is  Fort  Simpson,  338 
miles  from  Fort  Resolution ;  Fort  Nor- 
man, 236  miles  lower  down ;  and  Fort 
Good  Hope,  312  miles  below  Fort  Nor- 
man, which  is  the  most  northerly  of  the 
Hudson's  Bay  Company's  forts,  is  3800 
miles  from  Montreal.  Yet  the  clerks  in 
charge  of  these  establishments  look  upon 
each  other  as  neighbours.  Fort  Van- 
couver, about  ninety  miles  from  the 
mouth  of  the  Columbia  river,  is  the 
largest  of  the  Company's  forts.  It  com- 
prises an  area  of  four  acres,  a  village  of 
sixty  houses,  stores,  mills,  and  workshops. 
A  farm  of  3000  acres  forms  a  part  of  this 
establishment.  The  Company  have,  in 
fact,  several  farms  in  this  quarter,  and 
grain  and  cattle  are  raised  in  large  quan- 
tities for  the  use  of  the  Company's  ser- 
vants and  the  supply  of  the  Russian- 
American  settlements  with  provisions. 
Wool,  hides,  and  tallow  are  exported  to 
England.  The  terms  of  their  charter  do 
not  permit  the  Hudson's  Bay  Company  to 
embark  their  capital  in  trade,  and  a  sub- 
ordinate Company  has  therefore  been 
formed,  the  members  and  officers  of 
which  belong  to  the  Hudson's  Bay  Com- 
pany, while  the  capital  employed  is  their 
own.  At  the  colony  on  the  Red  River 
the  population  exceeds  5000,  and  there  is 
a  Roman  Catholic  bishop. 

The  number  of  persons  in  the  employ 
of  the  Hudson's  Bay  Company  in  North 
America,  on  the  1st  of  June,  1844,  was 
1212.  In  1837  the  Company's  service 
consisted  of  25  chief  factors,  27  chief 
traders,  152  clerks,  and  about  1200 
regular  servants,  besides  boatmen  and 
hunters  occasionally  employed.  Many 
young  men  of  superior  education  and 
of  respectable  family  are  in  the  service 
of  the  Company.  "If  they  conduct 
themselves  well  as  clerks,  they  are  pro- 
moted and  become  traders,  and  after- 
wards factors.  The  chief  factors  and 
chief  traders,  as  they  are  called,  partici- 
pate in  the  profits."  (Evidence  of  Sir 
J.  H.  Pelly,  Governor  of  the  Hudson's 
Bay  Company.)  The  administration  of 
the  Company  has  been  highly  beneficial  tc 
the  people  within  its  territories.  "  In  all 
the  countries,"  says  Mr.  Wyeth,  "  where 
the  Hudson's  Bay  Company  have  exclu- 
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give  control,  they  are  at  peace  with  the 
Indians,  and  the  Indians  are  at  peace 
amongst  themselves."  (Territory  of 
Oregon  Report.) 

All  the  furs  collected  by  the  Hudson's 
Bay  Company  are  shipped  to  London  ; 
some  from  their  factories  at  York  Fort, 
and  on  Moose  River,  in  Hudson's  Bay  ; 
other  portions  from  Montreal,  and  the 
remainder  from  the  Columbia  River. 
The  furs  taken  in  the  whole  of  the  Ore- 
gon territory  are  shipped  from  the  Co- 
lumbia. In  1844  the  Company  imported 
from  the  whole  of  their  North  American 
territories  and  hunting-grounds  433,398 
skins,  of  the  value  of  173,936/. ;  of  which 
Oregon  furnished  61,365  skins,  valued  at 
43,571/.  In  1845  their  importations  from 
Oregon  have  been  57,628  skins,  valued  at 
56,749Z.      {Edinburgh  Review,  No.  165.) 

The  fur  sales  of  the  Hudson's  Bay 
Company  are  held  every  year  in  the 
month  of  March,  and  being  of  great 
magnitude,  they  attract  many  foreign 
merchants  to  London.  The  purchases 
of  these  foreigners  are  chiefly  sent  to  the 
great  fair  in  Leipzig,  whence  the  furs  are 
distributed  to  all  parts  of  the  continent 
of  Europe. 

The  fur  trade  is  prosecuted  in  the 
north-western  territories  of  the  United 
States  by  an  association  called  the  North 
American  Fur  Company,  the  principal 
managers  of  which  reside  at  New  York. 
The  chief  station  of  this  company  is 
Michilimackinac,  to  which  are  brought 
all  the  peltries  collected  at  the  other  ports 
of  the  Mississippi,  Missouri,  and  Yellow- 
stone rivers,  and  through  the  great  range 
of  country  extending  thence  to  the  Rocky 
Mcmntains.  This  Company  employs 
steam-boats  for  ascending  the  rivers, 
which  penetrate  with  ease  to  regions 
which  could  formerly  be  explored  only 
through  the  most  painful  exertions  in 
keel-boats  and  barges,  or  by  small  parties 
on  horseback  or  on  foot. 

The  ermine,  called  by  way  of  pre- 
eminence "  the  precious  ermine,"  is  found 
almost  exclusively  in  the  cold  regions  of* 
Europe  and  Asia.  The  stoat  (which  in 
fact  is  identical  with  the  ermine),  but  the 
tur  of  which  is  greatly  inferior  to  that  of 
the  European  and  Asiatic  animal,  is  found 
in  North  America.  The  fur  of  the  ermine  j 
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is  of  a  pure  whiteness  throughout,  with 
the  exception  of  the  tip  of  the  tail,  which 
is  black;  and  the  spotted  appearance  of 
ermine  skins,  by  which  they  are  pecu- 
liarly known,  is  produced  by  fastening 
these  black  tips  at  intervals  on  the  skins. 
The  animal  is  from  14  to  16  inches  long 
from  the  nose  to  the  tip  of  the  tail,  the 
body  being  from  10  to  12  inches  long. 
The  best  fur  is  yielded  by  the  oldest 
animals.  They  are  taken  by  snares  and 
in  traps,  and  are  sometimes  shot,  while 
running,  with  blunt  arrows.  The  sable 
is  a  native  of  Northern  Europe  and 
Siberia.  The  skins  of  best  quality  are 
procured  by  the  Samoieds,  and  in  Yakutsk, 
Kamtchatka,  and  Russian  Lapland :  those 
of  the  darkest  colour  are  the  most  es- 
teemed. The  length  of  the  sable  is  from 
18  to  20  inches.  It  has  been  considered 
by  some  naturalists  a  variety  of  the  pine- 
marten.  Martens  are  found  in  North 
America  as  well  as  in  Northern  Asia  and 
the  mountains  of  Kamtchatka :  the  Ameri- 
can skins  are  generally  the  least  valued, 
but  many  among  them  are  rich  and  of  a 
beautiful  dark-brown  olive  colour.  The 
fiery  fox,  so  called  from  its  brilliant  red 
colour,  is  taken  near  the  north-eastern 
coast  of  Asia,  and  its  fur  is  much  valued, 
both  for  its  colour  and  fineness,  in  that 
quarter  of  the  world.  Nutria  skins  are 
obtained  from  South  America,  and  the 
greater  part  of  the  importations  in  this 
country  come  from  the  states  of  the  Rio 
de  la  Plata.  These  skins  are  of  recent 
introduction,  having  first  become  an  ar- 
ticle of  commerce  in  1810 :  the  fur  is 
chiefly  used  by  hat-manufacturers,  as  a 
substitute  for  beaver.  Sea-otter  skins 
were  first  sought  for  their  fur  in  the 
early  part  of  the  eighteenth  century,  when 
they  were  brought  to  Western  Europe 
from  the  Aleutian  and  Kurile  Islands, 
where,  as  well  as  in  Behring's  Island, 
Kamtchatka,  and  the  neighbouring  Ame- 
rican shores,  sea-otters  are  found  in  great 
numbers.  The  fur  of  the  young  animal 
is  of  a  beautiful  brown  colour,  but  when 
older  the  colour  becomes  jet-black.  The 
fur  is  extremely  fine,  soft,  and  close,  and 
bears  a  silky  gloss.  Towards  the  close 
of  the  eighteenth  century  furs  had  become 
exceedingly  scarce  in  Siberia,  and  it  be- 
came necessary  to  look  to  fresh  souriea 
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for  the  supply  of  China  and  other  Asiatic 
countries.  It  was  about  the  year  1780 
that  sea-otter  skins  were  first  carried  to 
China,  where  they  realised  such  high 
prices  as  greatly  to  stimulate  the  search 
for  them.  With  this  view  several  expedi- 
tions were  made  from  the  United  States 
and  from  England  to  the  northern  islands 
of  the  Pacific  and  to  Nootka  Sound,  as 
well  as  to  the  north-west  coast  of  Ame- 
rica. The  Russians  then  held  and  still 
hold  the  tract  of  country  most  favourable 
for  this  purpose,  but  the  trading  ships 
which  frequent  the  coast  are  enabled  to 
procure  these  skins  from  the  Indians. 
Fur-seals  are  found  in  great  numbers  in 
the  colder  latitudes  of  the  southern  hemi- 
sphere. South  Georgia,  in  55°  S.  lat., 
was  explored  by  Captain  Cook  in  1771, 
and  immediately  thereafter  was  resorted 
to  by  the  colonists  of  British  America, 
who  conveyed  great  numbers  of  seal  skins 
thence  to  China,  where  very  high  prices 
were  obtained.  The  South  Shetland  Is- 
lands, in  63°  S.  lat.,  were  greatly  resorted 
to  by  seals,  and  soon  after  the  discovery 
of  these  islands  in  1818,  great  numbers 
were  taken  :  in  1821  and  1822  the  num- 
ber of  seal  skins  taken  on  these  islands 
alone  amounted  to  320,000.  Owing  to 
the  system  of  extermination  pursued  by 
the  hunters,  these  animals  are  now  almost 
extinct  in  all  these  islands,  and  the  trade 
for  a  time  at  least  has  ceased.  The  seal- 
fishery,  or  hunting,  in  the  Lobos  Islands, 
is  placed  under  restrictive  regulations  by 
the  government  of  Montevideo,  and  by 
this  means  the  supply  of  animals  upon* 
them  is  kept  pretty  regular. 

Bears  of  various  kinds  and  colours, 
many  varieties  of  foxes,  beavers,  racoons, 
badgers,  minks,  lynxes,  musk-rats,  rab- 
bits, hares,  and  squirrels,  are  procured  in 
North  America.  Of  all  the  American 
varieties,  the  fur  of  the  black  fox,  some- 
times called  the  silver  fox,  is  the  most 
valuable ;  next  to  that  in  value  is  the  fur 
of  the  red  fox,  which  is  exported  to  China, 
where  it  is  used  for  trimmings,  linings, 
and  robes,  which  are  ornamented  in  spots 
or  waves  with  the  black  fur  of  the  paws 
of  the  same  animal.  The  fur  of  the  sil- 
ver-fox is  also  highly  esteemed.  This  is 
a  scarce  animal,  inhabiting  the  woody 
eountrv  below  the  falls  of  the  Columbia 


river.     It  has  long  thick  fur  of  a  d< 
lead  colour,  intermingled  with  long  haii 
white  at  the  top,  forming  a  lustrous  silvei 
grey,  whence  the  animal  derives  its  name 
The  hides  of  bisons  (improperly  calk 
buffaloes),   of  the   sheep  of  the   Kockj 
Mountains,  and  of  various  kinds  of  deei 
form  part  of  the  fur  trade  of  North  Arm 
rica ;  and  sometimes  the  skin  of  the  whit 
Arctic  fox  and  of  the  Polar  bear  are  found 
in  the  packs  brought  to  the  European 
traders  by  the  most  northern  tribes  of 
Indians. 

There  is  but  one  species  of  fur  which 
is  peculiar  to  England,  the  silver-tipped 
rabbit  of  Lincolnshire.  The  colour  of 
the  fur  is  grey  of  different  shades,  mixed 
with  longer  hairs  tipped  with  white. 
This  fur  is  but  little  used  in  England, 
but  meets  a  ready  sale  in  Russia  and 
China ;  the  dark-coloured  skins  are  pre- 
ferred in  the  former  country,  and  the 
lighter-coloured  in  China. 

The  number  of  skins  imported  into  this 
country  in  1843  was  as  follows: — 


Imported. 

uomeijon- 
sumption. 

No. 

Bear  . 

11,640 

1,235 

Beaver 

49,688 

52,048 

Cat     . 

5,430 

1,992 

Coney 

60,655 

63,279 

Deer  . 

.      175,804 

79,267 

Ermine 

.       105,847 

89,073 

Fitch 

.       174,308 

173,445 

Fox    . 

80,927 

4,120 

Goat  . 

.      512,287 

337,068 

Kid,  in  the  1 

lair    .        92,716 

54,744 

dressed 

.      446,372 

444,071 

Lamb,  undr 

sssed  .   1,288,902 

1,332,400 

tanne 

d,  &c.        10,391 

7,348 

Lynx 

9,853 

6,273 

Marten 

.      208,881 

182,515 

Mink 

.       139,156 

88,934 

Musquash 

.      865,337 

1,045,713 

Nutria 

.      836,725 

560,046 

Otter 

17,825 

145 

Racoon 

.      381,049 

57,556 

Sheep 

.      421,390 

348,809 

Squirrel  or  ( 

Malabar  1,987,965 

1,872,594 

Seal    . 

.      772,695 

771,388 

HUE  AN 

D  CRY  was  the  old  common- 

law  process 

of  pursuing  with 

horn  and 

voice  all  felc 

)ns  and  such  as  had  danger* 

ously  wounc 

led  another. 
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Though  the  term  has  in  a  great  mea- 
sure fallen  into  disuse,  the  process  is  still 
recognised  by  the  law  of  England  as  a 
means  of  arresting  felons  without  the 
warrant  of  a  justice  of  the  peace.  Hue 
and  cry  may  be  raised  either  by  the  pre- 
cept of  a  justice  of  the  peace,  or  by  a  pri- 
vate person  who  knows  of  the  felony; 
•who  should  acquaint  the  constable  of  the 
vill  with  the  circumstances  and  the  person 
of  the  felon :  though,  if  the  constable  is 
absent,  hue  and  cry  may  be  made  without 
licence.  When  hue  and  cry  is  raised,  all 
persons,  as  well  constables  as  others,  are 
bound  to  join  in  the  pursuit  and  assist  in 
the  capture  of  the  felon.  A  constable 
also  who  has  a  warrant  against  a  felon 
may  follow  him  by  hue  and  cry  into  a 
different  county  from  that  in  which  the 
warrant  was  granted,  without  having  the 
warrant  backed.  The  pursuers  are  justi- 
fied in  breaking  the  outer  door  of  the 
house  where  the  offender  actually  is,  and 
are  not  liable  to  any  punishment  or  suit 
if  it  should  appear  that  the  hue  and  cry 
was  improperly  raised,  but  the  person 
raising  the  hue  and  cry  wantonly  and 
maliciously  may  be  severely  punished  as 
a  disturber  of  the  public  peace.  (Black- 
stone,   Com. ;  Stephens,  Criminal  Law.) 

A  printed  sheet  called  the  'Hue  and 
Cry'  is  issued  three  times  a  week  from 
the  Police  Court,  Bow-street,  which  con- 
tains descriptions  of  property  stolen,  no- 
tices of  robberies,  and  descriptions  of  sol- 
diers who  have  deserted.  Copies  of  this 
paper  are  sent  to  the  police  offices  through- 
out the  country.  The  '  Hue  and  Cry'  is 
published  at  the  expense  of  the  Home 
Office,  and  costs  about  1200/.  a  year. 

HUNDRED.     [Shire.] 

HUNDRED  COURT.  [Courts; 
Shire.] 

HUSBAND.    [Wife.] 

HYPOTHECATION.     [Mortgage; 

Pl<EBGK.] 


I. 


IDIOT.    [Lunatic] 
IGNORAMUS.    [Indictment.] 
ILLEGAL  CONTRACT.    [Public 
Policy.] 
ILLEGITIMACY     [Bawakd.] 


IMPEACHMENT.      [Attainder.1 

IMPERIAL  CHAMBER.  [Aulic 
Chamber.] 

IMPORTS  AND  EXPORTS.  [Ba- 
lance OF  Trade  ;  Demand  and  Sup- 
ply.] 

IMPRESSMENT.    [Seamen.] 

IMPROPRIATE  RECTORY.  [Be- 
nefice, p.  341.] 

IMPROPRIATION.    [Benefice.] 

IMPROPRIETOR.  [Benefice,  p. 
342.] 

INCLOSURE.  The  term  Inclosurc 
is  applied  to  the  inclosing  and  partition 
ing  of  lands  in  England  and  Wales, 
which  are  comprehended  under  the  gene- 
ral name  of  Commons  or  Common  Lands. 
A  knowledge  of  the  present  condition  of 
the  lands  comprehended  under  this  term 
enables  us  to  form  a  better  estimate  of  the 
state  of  agriculture  in  England  and  its 
capabilities  of  improvement.  We  thus 
learn  also  what  was  the  general  condition 
of  the  lands  in  England  before  inclosures 
were  made. 

It  is  necessary  to  define  the  terms 
Commons,  and  Commonable  and  Inter- 
mixed Lands.  Commons  or  Common 
Lands  are  lands  in  a  state  of  nature  or 
waste,  of  which  individuals  have  not  the 
severalty.  Commonable  Lands  are  those 
lands  which  during  a  part  of  the  year 
are  in  severalty,  that  is,  occupied  seve- 
rally by  individuals  as  their  own,  to  the  ex- 
clusion for  the  time  of  other  people.  The 
amount  of  common  land  in  England  is 
not  known,  but  it  is  conjectured  that  it 
may  be  about  8,000,000  of  acres:  the 
total  area  of  England  and  Wales  is  sup- 
posed to  be  about  37,000,000  acres. 

The  amount  of  commonable  and  inter- 
mixed lands  is  not  known.  The  nature 
of  these  commonable  and  intermixed 
lands  may  he  collected  from  the  follow- 
ing instances.  "  There  are  many  parishef 
in  the  kingdom  that  consist  altogether 
of  intermixed  or  commonable  lands ; 
there  are  others  in  which  there  is  a  great 
intermixture  of  common  land  with  the 
commonable  and  intermixed  land.  The 
township  of  Barmby  on  the  Marsh  in 
Yorkshire  contains  1G92  acres.  There  are 
1152  pieces  of  open  land,  which  con- 
tain 1015  acres,  giving  an  average  size 
of  3  roods  and  23  perches,  and  there  are 
Ha 
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352  old  inclosures  containing  677  acres. 
In  the  parish  of  Cholsey  in  Berkshire, 
the  total  contents  of  which  are  2381  acres, 
there  are  2315  pieces  of  open  land,  which 
contain  2327  acres,  giving  an  average 
rize  of  one  acre."  This  open  land  gene- 
rally consists  of  long  strips  which  are  so 
narrow  that  it  is  impossible  to  plough 
them  across.  Yet  much  of  this  land  is 
the  best  in  the  kingdom  for  natural  fer- 
tility, and  is  the  oldest  cultivated  land. 

There  is  great  variety  in  these  com- 
monable lands  ;  but  they  may  be  divided 
into  three  classes,  exclusive  of  wood-lands, 
First,  there  is  open  arable  and  meadow 
land,  which  is  held  and  occupied  by  indi- 
viduals severally  until  the  crop  has  been 
got  in.  After  the  crop  has  been  removed, 
that  is,  during  the  autumn  and  winter, 
it  becomes  commonable  to  persons  who 
have  severalty  rights  in  it,  and  they  turn 
on  to  it  their  cattle  without  any  limit,  or 
without  stint,  as  it  is  termed.  Thus  there 
is  a  divided  use  in  these  open  lands :  in- 
dividuals have  the  exclusive  right  to  the 
enjoyment  of  one  or  more  of  these  strips 
of  open  land  for  a  part  of  the  year ;  and 
during  another  part  of  the  year  all  these 
individuals  enjoy  this  open  land  in  com- 
mon. Second,  there  is  open  arable  and 
meadow  land  that  is  held  in  severalty 
during  one  part  of  the  year,  like  the  first 
class ;  but  after  the  crop  is  removed,  it  is 
commonable  not  only  to  parties  who  have 
severalty  rights,  but  to  other  classes  of 
individuals  :  these  lands  are  generally 
called  Lammas  Lands. 

These  commonable  rights  may  belong 
to  a  particular  class,  as  a  body  of  freemen, 
or  to  all  landholders.  There  is  great 
variety  in  these  two  classes  as  to  the  seve- 
ralty holdings  also.  "  There  are  many 
cases  in  which  the  severalty  holding 
varies  year  by  year.  There  are  in  these 
open  lands  what  is  called  a  pane  of  land, 
in  which  there  may  be  40  or  60  different 
lots.  It  is  reported  to  be  a  remnant  of 
an  old  military  custom,  when  on  a  certain 
day  the  best  man  of  the  parish  appeared  to 
take  possession  of  any  lot  that  he  thought 
fit;  if  his  right  was  called  in  question, 
he  had  to  fight  for  it,  and  the  survivor 
took  the  first  lot,  and  so  they  went  oij 
through  the  parish.  It  often  happens 
tiiat  in  these  shifting  severalties  the  occu- 


pier of  lot  one  this  year  goes  round  the  > 
whole  of  the  several  lots  in  rotation ;  the 
owner  of  lot  one  this  year  has  lot  two  the 
next,  and  so  on.  When  these  lands  are 
arable  lands,  they  do  not  change  annually, 
but  periodically,  according  to  the  rotation 
of  the  crops.  Then  there  is  the  old  lot 
meadow,  in  which  the  owners  draw  lots 
for  the  choice.  There  are  a  great  va- 
riety of  circumstances  under  which  the 
severalty  ownership  of  these  lands  shifts 
from  time  to  time — but  after  the  severalty 
ownership  has  ceased,  and  after  the  crop 
has  been  removed,  they  all  become  com- 
monable." 

This  is  one  among  many  instances  of 
the  existence  of  antient  usages  in  Eng- 
land, which  are  the  same  or  nearly  the 
same  as  the  usages  of  nations  that  we  call 
barbarous.  Tacitus  (Germania,  c.  26) 
says  of  the  antient  German  mode  of  agri- 
culture: "The  lands,  in  proportion  to 
the  number  of  cultivators,  are  occupied 
by  all  in  turns,  which  presently  they 
divide  among  themselves  according  to 
their  rank  (merit).  The  extensive  plains 
offer  facility  for  division.  They  change 
the  cultivated  fields  yearly  ;  and  there  is 
still  a  superfluity  of  land."  The  meaning 
of  Tacitus  is  not  clear.  The  following  pas- 
sage in  Csesar's  account  of  the  Gauls 
(vi.  22)  is  more  distinct:  "  They  pay  no 
attention  to  agriculture,  nor  has  any  man 
a  fixed  quantity  of  land  and  boundaries 
of  property :  but  the  magistrates  annually 
assign  to  the  clans  and  tribes  who  have 
come  together,  as  much  land  as  they  pleast 
and  where  they  please,and  in  the  next  year 
they  compel  them  to  move  to  another 
spot."  Herodotus  (ii.  168)  says  that  each 
member  of  the  military  caste  in  Egypt 
had  a  certain  portion  of  land  assigned  to 
him  ;  but  they  enjoyed  the  lands  in  a  ro- 
tation, and  the  same  persons  did  not  con- 
tinue in  the  enjoyment  of  the  same  lands. 
Strabo  (p.  315)  mentions  a  custom 
amongst  the  Dalmatians  of  making  a 
division  of  their  lands  every  eight  years. 

"The  third  class  is  that  of  grazing 
lands,  where  the  rights  of  parties  are  set- 
tled and  defined,  the  ordinary  stinted 
pasture.  The  commonable  lands  are  sub- 
ject to  very  great  -variety  and  peculiarity ; 
for  instance,  in  some  of  these  lands  the 
right  of  grazing  slu-ep  at  all  belongs  to  a 
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man  called  a  flock-master,  aud  he  has  the 
power,  during  certain  months  of  the  year, 
of  turning  his  own  sheep  exclusively  on 
all  the  lands  of  the  parish  ;  or,  according 
to  particular  circumstances,  his  right  is 
limited  and  restricted  to  turning  sheep 
upon  a  certain  portion  of  it,witha  view  to 
giving  parties  an  opportunity  of  putting 
in  a  wheat  crop.  In  those  parishes  where 
there  is  a  flock-master  who  has  a  right 
of  depasturing  his  sheep  during  a  certain 
portion  of  the  year  over  all  the  land  of 
the  parish,  it  is  clear  that  no  one  can  sow 
any  wheat  without  having  made  a  bar- 
gain with  him  for  shutting  up  his  own 
particular  fields,  or  some  proportion  of 
them." 

"  There  is  a  very  large  extent  of  wood- 
land in  this  kingdom  that  is  commonable, 
strange  to  say,  where  certain  individuals 
have  a  right  during  the  whole  year  to 
turn  on  stock,  the  owner  of  the  wood  hav- 
ing no  means  of  preserving  his  property 
except  by  shutting  out  other  cotimioners' 
stock  by  custom  for  some  two  or  three 
years  after  felling.  There  is  that  right, 
as  also  the  old  right  of  estover,  which  is 
a  very  great  inconvenience,  viz.  where 
parties  have  the  right  of  cutting  house- 
bote, and  plough-bote,  and  fire-bote,  and 
80  on  in  woods  belonging,  qua  wood,  to 
another  party.  There  is  a  great  deal  of 
land  subject  to  that  ruinous  custom. 
There  are  many  varieties  of  these  com- 
monable lands,  but  these  are  the  most 
prominent  and  remarkable  of  them." 

Under  such  a  system  as  this,  it  is  ob- 
vious that  these  common  fields  must  be 
ill  cultivated.  The  intermixed  lands 
cannot  be  treated  according  to  the  im- 
proved rules  of  good  husbandry.  It  is 
stated  that  the  simple  re-distribution  of 
intermixed  lands,  now  held  in  parcels  so 
inconvenient  in  form  and  size  as  to  be  in- 
capable of  good  husbandry,  would  in 
many  instances  raise  the  fee-simple  value 
of  the  lands  from  \bs.  or  17i'.  an  acre  to 
3Us. 

It  is  the  opinion  of  witnesses  examined 
before  the  parliamentary  committee  of 
1844,  on  Commons'  luclosures,  that  ju- 
dicious inclosure  would  make  a  large 
portion  of  common  lands  nmch  more  pro- 
ductive. At  present  open  arable  lands 
are  so  intermixed  that  eiiectual  drainage 


is  nearly  impossible.  One  witness  says : 
"  I  have  had  occasion  to  go  over  two 
small  properties,  about  150  acres  each  ; 
one  I  found  in  301  different  pieces,  and 
the  other  in  a  little  more  than  a  hundred. 
I  mention  this  to  show  how  the  lands 
are  frequently  intermixed ;  they  are 
therefore  farmed  at  much  greater  ex- 
pense ;  and  it  is  impossible  to  drain  them 
on  the  present  improved  mode  of  drainage, 
inasmuch  as  other  parties  are  occupying 
the  furrow  by  which  the  water  should  pass 
off'."  In  the  Midland  counties,  where  there 
are  these  open  arable  fields,  the  course  is 
two  crops  and  a  fallow,  and  every  third 
year  the  flocks  run  over  the  whole  field. 
The  same  witness  considers  that  a  fourth 
of  all  the  open  arable  land  is  at  present 
totally  unproductive.  In  cases  where 
common  arable  fields  have  been  sub- 
divided and  allotted,  "  the  great  im- 
provement is,  that  in  the  first  place  every 
man  has  his  allotment,  and  he  deals  with 
it  as  he  pleases  ;  he  drains  it,  and  crops 
it  upon  a  proper  course  of  cropping ;  he 
puts  it  in  seed  and  keeps  sheep  upon  ii ; 
he  grows  turnips  and  clover,  or  whatever 
he  thinks  proper."  The  same  witness  is 
of  opinion  that  the  average  improvement 
in  the  value  of  common  fields  which 
have  been  inclosed  is  not  less  than  25 
per  cent.  Indeed,  the  evidence  that  was 
produced  before  the  committee  establishes 
to  a  degree  beyond  what  otherwise  would 
be  credible,  the  immense  inconvenience 
and  loss  which  arise  from  the  system  of 
intennixed  lands,  and  their  being  also 
subject  to  commonage. 

As  to  Common  i^ights,  that  is,  rights 
of  pasture  and  so  forth  on  commons  or 
waste  lands,  they  are  described  gene- 
rally under  Common,  Rights  of.  As  to 
the  common  pasture  lands,  they  also  re- 
quire an  improved  management.  It  is 
stated  that  commons  are  generally  over- 
stocked, partly  in  consequence  of  persons 
turning  out  more  stock  than  they  have  a 
right  to  do,  and  partly  by  persons  putting 
their  stock  on  the  connnon  who  have  nu 
right.  In  consequence  of  conmions  bei-ig 
overstocked,  they  are  profitable  to  no- 
body ;  and  a  rule  for  regulating  the 
quantity  of  stock  would  therefore  be  be- 
neficial to  all  jjcrsous  who  are  entitled  to 
tliis  right  of  common.     Violent  disputes 
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also  frequently  arise  in  consequence  of 
the  rights  of  parties  to  commonage  not 
oeing  well  defined.  It  is  the  opinion  of 
competent  judges  that  very  great  advan- 
tage would  result  from  stinting  those 
parts  of  commons  that  are  not  worth  in- 
closure  ;  and  that  "  it  would  be  in  many 
instances  highly  desirable  to  inclose  por- 
tions of  a  common  for  the  purpose  of 
cultivation,  and  to  allot  such  portions  of 
it,  whilst  it  would  be  impolitic  to  do  more 
than  stint  other  portions  of  it."  A  stint 
may  be  defined  to  be  "  the  right  of  pas- 
turage for  one  animal,  or  for  a  certain 
number  of  animals,  according  to  age,  size, 
and  capability  of  eating."  The  commons 
in  fact  are  not  now  stinted  by  the  levant 
and  couchant  right,  a  right  which  cannot 
be  brought  into  practical  operation ;  and 
besides  this  there  are  many  commons  in 
gross.      [Common,  Rights  of.] 

Inclosures  of  land  have  now  been  going 
on  for  many  years.  It  is  stated  that  since 
1800  about  2000  inclosure  acts  have 
passed ;  and  prior  to  that  time  about  1 600 
or  1 700.  It  seems  doubtful  from  the  evi- 
dence whether  the  1600  or  1700  com- 
prehend all  inclosure  acts  passed  before 
1800.  These  inclosure  acts  (with  the 
exceptions  which  will  presently  be  men- 
tioned) are  private  acts,  and  the  expense 
of  obtaining  them  and  the  trouble  attend- 
ant on  the  carrying  their  provisions  into 
effect  have  often  prevented  the  inclosure 
of  commons. 

In  1830  an  act  (6  &  7  Wm.  IV.  c.  115) 
was  passed  for  facilitating  the  inclosure 
of  open  and  arable  fields  in  England  and 
Wales.  The  preamble  to  the  Act  is  as 
follows : — "  Whereas  there  are  in  many 
parishes,  townships,  and  places  in  Eng- 
land and  Wales  divers  open  and  common 
arable,  meadow,  and  pasture  lands  and 
fields,  and  the  lands  of  the  several  pro- 
prietors of  the  same  are  frequently  very 
much  intermixed  and  dispersed,  and  it 
would  tend  to  the  improved  cultivation 
and  occupation  of  all  the  aforesaid  lands, 
&c.,  and  be  otherwise  advantageous  to  the 
proprietors  thereof,  and  persons  interested 
therein,  if  they  were  enabled  by  a  general 
law  to  divide  and  inclose  the  same,"  &c. 
Inclosures  have  been  made  under  the  pro- 
visions of  this  act,  but  the  powers  which 
it  gives  are  limited,  for  the  "  act  applies  . 


solely  to  lands  held  in  severalty  during 
some  proportion  of  the  year,  with  this 
exception,  that  slips  and  balks  inter- 
vening between  the  cultivated  lands  may  ^_ 
be  inclosed."  The  lands  which  cannot  ^m 
be  inclosed  under  the  provisions  of  this  ^| 
act  are  "the  uncultivated  lands,  the 
lands  in  a  state  of  nature,  intervening 
between  these  cultivated  lands,  beyond 
those  that  are  fairly  to  be  considered  as 
slips  and  balks."  However,  it  was  stated 
in  evidence  before  the  committee  of  the 
House  of  Commons  in  1844,  that  a  large 
extent  of  common  and  waste  land  baa 
been  illegally  inclosed  under  the  provi- 
sions of  the  act,  and  the  persons  who  hold 
such  lands  have  no  legal  title,  and  can 
only  obtain  one  by  lapse  of  time.  The 
chief  motive  to  this  dealing  with  com- 
mons appears  to  have  been,  that  they  thus  • 
got  the  inclosure  done  cheaper  than  by 
applying  to  Parliament  for  a  private 
act. 

In  1 844  a  select  committee  of  the  House 
of  Commons  was  appointed  "  to  inquire 
into  the  expediency  of  facilitating  the 
inclosure  and  improvement  of  commons 
and  lands  held  in  common,  the  exchange 
of  lands,  and  the  division  of  intermixed 
lands,  and  into  the  best  means  of  provi- 
ding for  the  same,  and  to  report  their  opi- 
nion to  the  House."  The  committee  made 
their  report  in  favour  of  a  general  inclo- 
sure act,  after  receiving  a  large  amount 
of  evidence  from  persons  who  are  well 
acquainted  with  the  subject.  The  extracts 
that  have  been  given  in  this  article  are 
from  the  printed  evidence  that  was  taken 
before  the  select  committee. 

In  pursuance  of  the  recommendation  of 
the  committee,  an  Act  of  Parliament  was 
passed  in  1845  (8  &  9  Vict.  c.  118),  the 
object  of  which  is  thus  stated  in  the  pre- 
amble :  "  Whereas  it  is  expedient  to  fa- 
cilitate the  inclosure  and  improvement  ol 
commons  and  other  lands  now  subject  to 
the  rights  of  property  which  obstruct  cul- 
tivation and  the  productive  employment 
of  labour,  and  to  facilitate  such  exchanges 
of  lands,  and  such  divisions  of  lands  inter- 
mixed or  divided  into  inconvenient  par- 
cels, as  may  be  beneficial  to  the  respective 
owners ;  and  it  is  also  expedient  to  pro- 
vide remedies  for  the  defective  or  inconr 
plete  execu.*ion  and  Ibr  the  non-nxecutioi 


INCLOSURE. 


[  103  ]    INDIA  LAW  COMMISSION. 


of  powers  created  by  general  and  local 
acts  of  inclosure,  and  to  authorize  the  re- 
newal of  such  powers  in  certain  cases,"  &c. 
It  is  not  within  the  scope  of  this  article 
to  attempt  to  give  any  account  of  the  pro- 
visions contained  in  the  IGO  sections  of 
this  act;  but  a  few  provisions  will  be 
noticed  that  are  important  in  an  econo- 
mical and  political  point  of  view. 

The  11th  section  contains  a  compre- 
hensive description  of  lands  which  may 
be  inclosed  under  the  act ;  but  the  New 
Forest  and  the  Forest  of  Dean  are  entirely 
excepted.  The  14th  section  provides 
that  no  lands  situated  within  fifteen  miles 
of  the  city  of  London,  or  within  certain 
distances  of  other  towns,  which  distances 
vary  according  to  the  population,  shall 
be  subject  to  be  inclosed  under  the  pro- 
visions of  this  act  without  the  previous 
authority  of  parliament  in  each  particular 
case.  The  15th  section  provides  against 
inclosing  town  greens  or  village  greens, 
and  contains  other  regulations  as  to  them. 
The  30th  section  provides  that  an  allot- 
ment for  the  purposes  of  exercise  and 
recreation  for  the  inhabitants  of  a  neigh- 
bourhood may  be  required  by  the  com- 
missioners under  the  act,  as  one  of  the 
terms  and  conditions  of  an  inclosure  of 
such  lands  as  are  mentioned  in  §  30. 

The  108th  section  makes  regulations 
as  to  "  the  allotment  which  upon  any  in- 
closure under  this  act  shall  be  made  for 
the  labouring  poor,"  and  (sect.  109)  "  the 
allotment  wardens  (appointed  by  sect. 
108)  shall  from  time  to  time  let  the  allot- 
ments under  their  management  in  gar- 
dens not  exceeding  a  quarter  of  an  acre 
each,  to  such  poor  inhabitants  of  the 
parish  for  one  year,  or  from  year  to  year, 
at  such  rents  payable  at  such  times  and 
on  such  terms  and  conditions  not  incon- 
sistent with  the  provisions  of  this  act,  as 
tliey  shall  think  fit."  Section  112  pro- 
vides for  the  application  of  the  rents  of 
allotments  ;  the  residue  of  which,  if  any, 
after  the  payments  mentioned  in  this 
section  have  been  defrayed,  is  to  be  paid 
to  the  overseers  of  the  poor  in  aid  of  the 
poor-rates  of  the  parish. 

Sections  (147,  148)  provide  for  the 
exchanges  of  lands  not  subject  to  be  in- 
cluded under  this  act,  or  subject  to  be  in- 
closed, as  to  which  no  proceedings  for  an 


inclosure  shall  be  pending,  and  for  the 
division  of  intermixed  lands  under  the 
same  circumstances. 

Under  section  152  the  commissioners 
are  empowered  to  remedy  defects  and 
omissions  in  awards  under  any  local  act 
of  inclosure,  or  under  the  6  &  7  Wm.  IV. 
c.  115;  and  under  section  157,  the  com- 
missioners may  confirm  awards  or  agree- 
ments made  under  the  supposed  authority 
of  6  &  7  Wm.  IV.  c.  115,  if  the  lands 
which  have  been  illegally  inclosed  or 
apportioned  or  allotted,  shall  be  within 
the  definition  of  lands  subject  to  be  in- 
closed under  this  act. 

The  provisions  of  this  act  seem  to  be 
well  adapted  to  remedy  the  evils  that 
are  stated  in  the  evidence  before  the  select 
committee;  and  there  can  be  no  doubt 
that  agriculture  will  be  greatly  improved, 
the  productiveness  of  the  land  increased, 
and  employment  given  to  labour  by  this 
judicious  and  important  act  of  legisla- 
tion. The  '  London  Gazette,'  of  August 
22nd,  1845,  notified  the  appointment  by 
the  secretary  of  state  of  two  Commission- 
ers of  Inclosures. 

(^Report  from  the  Select  Committee  on 
Commons^  Inclosure,  together  with  the 
Minutes  of  Evidence  and  Index.  The 
Report  is  accompanied  with  Maps  which 
explain  various  parts  of  the  evidence. 
A  complete  digest  of  these  minutes  of 
evidence  would  form  a  very  instructive 
article  on  the  state  of  agriculture  in  Eng- 
land. The  little  that  has  been  here  at- 
tempted is  of  necessity  very  incomplete 
The  witnesses  appear  to  agree  in  thr 
main,  but  there  are  some  differences  \)t 
opinion  which  a  reader  of  the  minutes 
will  not  fail  to  see.) 

INCOME  TAX.    [Taxation.] 

INCUMliENT.    [Benefice.] 

INDENTURE.     [Deed.] 

INDIA  LAW  COMMISSION.  The 
act  of  the  3  &  4  Wm.  IV.  c.  85,  by  which 
the  privileges  of  the  East  India  Company 
are  regulated,  provides  for  the  establish- 
ment of  a  Law  Commission  in  India. 
The  53rd  section  recites  that  it  is  expe- 
dient, subject  to  such  special  arrange- 
ments as  local  circumstances  may  require, 
that  a  general  system  of  judicial  establish- 
ments and  police,  to  which  all  persons 
'  wliatever,  as  well  Europeans  as  natives, 
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may  be  subject,  should  be  established  in 
the  East  Indies,  and  that  such  laws  as 
may  be  applicable  in  common  to  all 
classes  of  the  inhabitants,  having  a  due 
regard  to  the  rights,  feelings,  and  peculiar 
usages  of  the  people,  should  be  enacted, 
and  that  the  laws,  and  customs  having 
the  force  of  laws,  should  be  ascertained 
and  consolidated.  For  this  purpose  the 
appointment  of  a  commission  of  five 
members  was  authorised,  to  be  called 
"The  Indian  Law  Commissioners." 
They  were  to  report  from  time  to  time, 
and  to  suggest  such  alterations  as  they 
should  consider  could  be  beneficially 
made  in  the  courts  of  justice  and  police 
establishments,  in  the  forms  of  judicial 
procedure  and  laws,  due  regard  being 
had  to  the  distinction  of  castes,  difference 
of  religion,  and  manners  and  opinions 
prevailing  among  different  races,  and  in 
different  parts  of  India.  By  subjecting 
the  European  population  of  India  to  the 
same  system  of  laws  as  the  native  popu- 
lation, the  influence  of  the  opinion  of  the 
former  in  the  administration  of  justice 
will  prevent  abuses  to  which  the  latter 
might  be  exposed  without  having  the  op- 
portunity of  urging  their  complaints  in 
this  country.  Mr.  T.  B.  Macaulay 
was  the  chief  member  of  the  first  com- 
mission. The  report  of  a  penal  code 
was  presented  to  the  Governor-Gene- 
ral on  the  15th  of  June,  1835.  The 
ground-work  of  it  is  not  taken  from  any 
system  of  law  in  force  in  India,  though 
compared  with  and  corrected  by  the 
practices  of  the  country.  The  principles 
of  the  British  law,  the  French  code,  and 
the  code  drawn  up  by  Mr.  Livingston  for 
the  State  of  Louisiana,  are  the  founda- 
tions of  it.  Most  of  the  articles  which  it 
contains  are  accompanied  with  illustra- 
tions to  facilitate  the  application  of  the 
law,  and  it  is  thus  a  statute-book  and  a 
collection  of  decided  cases.  This  report 
was  signed  by  Messrs.  Macaulay,  J.  M. 
Macleod,  G.  W.  Anderson,  and  F.  Millett. 
The  progress  of  the  present  commissioners 
in  dealing  with  the  general  law  of  India 
has  not  been  published.  {Penal  Code, 
Parliamentary  Paper,  1838,  No.  673.) 

INDICTMENT.  In  its  Latinized 
form  this  word  is  Indictameutum,  which 
is  probably  from  "  indicare,"  to  indicate 


or  exhibit.  An  indictment  is  defined  l)y 
Blackstone  to  be  "  a  written  accusatioa  i 
of  one  or  more  persons,  of  a  crime  or! 
a  misdemeanor,  preferred  to  and  prt>; 
sented  upon  oath  by  a  grand  jury.'* 
[Jury.]  The  accusation  is  at  the  suit,? 
that  is,  in  the  name  and  on  the  behalf  of| 
the  crown.  The  grand  jury  are  in- 
structed in  the  articles  of  their  inquiry 
by  a  charge  from  the  presiding  judge, 
and  then  withdraw  to  sit  and  receive 
bills  of  accusation,  which  are  presented 
to  them  in  the  name  of  the  crown, 
but  at  the  suit  of  any  private  person. 
An  indictment  is  not  properly  so  called 
till  it  has  been  found  to  be  a  true  bill 
by  the  grand  jury:  when  presented 
to  the  grand  jury  it  is  properly  called 
a  bill.  The  decision  of  the  grand  jury 
is  not  a  verdict  upon  the  guilt  of  the 
accused,  but  merely  the  expression  of 
their  opinion  that  from  the  case  made  by 
the  prosecutor  the  matter  is  fit  to  be  pre- 
sented to  the  common  jury,  and  therefore 
in  conducting  the  inquiry  the  evidence 
in  support  of  the  accusation  only  is  heard. 
If  the  grand  jury  think  the  accusation 
groundless,  they  indorse  upon  the  bill 
"  not  a  true  bill,"  or  "  not  found ;"  if  the 
contrary,  "  a  true  bill ;"  and  in  finding  a 
true  bill  twelve  at  least  of  the  grand  jury 
must  concur.  Antieutly  the  words  "  ig- 
noramus" and  "  billa  vera"  were  used  for 
the  like  purposes.  When  a  bill  is  found 
to  be  a  true  bill,  the  trial  of  the  accused 
takes  place  in  the  usual  form ;  and  when 
the  bill  is  found  not  to  be  true,  or,  as  it 
is  frequently  called,  "ignored,"  the  ac- 
cused is  cHscharged,  but  a  new  bill  may 
be  preferred  against  him  before  the  same 
or  another  grand  jury.  Sometimes,  when 
the  bill  is  ignored  on  account  of  some  slip 
or  error,  the  judge  will  direct  the  accused 
to  be  kept  in  custody,  in  order  to  prevent 
him  from  eecaping  from  justice.  An  in- 
dictment may  be  exhibited  at  any  time 
after  an  offence  is  committed,  except  in 
those  cases  where  a  time  is  limited  by  sta- 
tute.    (4  Blackstone,  Com.) 

INDORSEE,  INDORSEMENT,  IN 

DORSER.     [Exchange,  Bill  of.] 

INDUCTION.    [Benefice,  p.  340.] 

INFAMY  (from  the  Roman  infamla) 

in   Fnglish  law  is    not   easily  defipfdl 

Certam    offences    were    formerly    con- 
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sidered  such  that  conviction  and  judg- 
ment for  such  offences  rendered  a  man 
infamous  and  incompetent  to  be  a  witness. 
But  the  endurance  of  the  punishment, 
pardon,  or  reversal  of  the  judgment,  re- 
stored a  man's  competency  as  a  witness. 
The  9  Geo.  IV.  c.  23,  §  3,  enacts,  that 
when  a  man  convicted  of  a  felony  shall 
have  undergone  the  legal  punishment  for 
it,  the  effect  shall  be  the  same  as  a  pardon 
under  the  Great  Seal ;  and  (§4)  no  mis- 
demeanour, except  perjury  or  suborna- 
tion of  perjury,  shall  render  a  man  an  in- 
competent witness  after  he  has  under- 
gone his  punishment.  The  6  &  7  Vict. 
c.  85,  enacts  that  no  man  shall  be  ex- 
cluded from  giving  evidence,  though  he 
may  have  been  convicted  of  any  crime  or 
offence.    [Evidence,  p.  860.] 

Certain  offences  enumerated  in  the  7  & 
8  Geo.  IV.  c.  29,  §  9,  are  infamous 
crimes,  with  reference  to  the  provisions 
of  that  act.  Though  infamy  does  not 
disqualify  a  man  from  being  a  witness, 
it  may  be  urged  as  an  argument  against 
his  credibility. 

The  only  satisfactory  definition  of  in- 
famy would  be  a  permanent  legal  inca- 
pacity to  which  a  man  is  subjected  in  con- 
sequence of  a  conviction  and  judgment  for 
an  offence,  and  which  is  not  removed  by 
suffering  the  punishment  for  the  offence. 
By  2  Geo.  II.  c.  24,  §  6,  persons  who  are 
legally  convicted  of  perjury  or  suborna- 
tion of  perjury,  or  of  taking  and  asking 
any  bribe,  are  for  ever  incapacitated  from 
voting  at  the  elections  of  members  of 
parliament  They  are  therefore  infa- 
mous ;  they  labour  under  infamy :  and 
have  lost  part  of  their  political  rights. 

The  Roman  term  infamia  is  the  origin 
of  our  term  infamy.  Infamia  followed 
in  some  cases  upon  condemnation  for  cer- 
tain offences  in  a  judicium  publicum  ;  and 
in  other  cases  it  was  a  direct  conse- 
quence of  an  act,  as  soon  as  such  act  be- 
came notorious.  Among  the  cases  in 
which  infamia  followed  upon  condemna- 
tion were,  insolvency,  when  a  man's  g(K)ds 
were  taken  possession  of  by  his  creditors 
in  legal  form  and  sold ;  the  actio  furti, 
and  vi  l>onorum  raptorum  ;  actio  fiduciae, 
pro  socio,  tutelae,  &c.  In  all  these  cases 
R  judicial  sentence,  or  something  analo- 
gous to  it,  was  necessary,  before  infamia 


could  attach  to  a  person.  Among  the 
cases  in  which  infamia  followed  as  an  im- 
mediate consequence  of  acts  which  were 
notorious  are  the  following  :  the  case  of 
a  woman  caught  in  adultery,  of  a  man 
being  at  the  same  time  in  the  relation  of 
a  double  marriage,  of  prostitution  in  the 
case  of  a  woman,  or  when  a  man  or 
woman  gained  a  living  by  aiding  in  pro- 
stitution. The  consequence  of  infamia 
was  incapacity  to  obtain  the  honours  of  the 
state,  and  probably  the  loss  of  the  suffrage 
also ;  and  it  was  perpetual.  The  infamis 
was  still  a  citizen  (civis),  but  he  had  lost 
his  political  rights.  The  infamous  man 
was  also  under  some  disabilities  as  to  his 
so-called  private  rights.  He  was  limited 
by  the  Praetor's  edict  in  his  capacity  to 
postulate  (that  is,  take  the  initial  mea- 
sures for  asserting  or  defending  his  rights 
in  legal  form),  to  act  as  the  attorney  of 
another  in  such  cases,  to  be  a  witness,  and 
to  contract  marriage. 

The  rules  of  Roman  law  as  to  infamia 
are  chiefly  contained  in  the  Digest,  iii 
tit.  I  and  2.  (See  Savigny,  System  des 
heut.  Bom.  Bechts,  ii.  §  76-83 ;  Becker, 
Handbuch  der  Bom.  Alterthilmer,  iL  121  ; 
Puchta,  Tnstitutioneny  ii.  441.) 

INFANT.     [Age.] 

INFANT  HEIR.     [Descent.] 

INFANTICIDE.  The  practice  of  put- 
ting infants  to  death,  or  exposing  them, 
has  existed  in  many  countries  from  the 
remotest  periods  on  record.  Both  in  the 
Grecian  states  and  among  the  Romans 
the  exposure  of  infants  was  a  common 
practice;  and  it  does  not  appear  that 
it  was  punished  by  any  legal  penalty. 
The  difficulty  of  maintaining  children 
must  always  have  been  one  motive  for 
infanticide,  or  the  exposure  of  children. 
Aristotle  {Politico,  vii.  16,  ed.  Bekker) 
proposes  the  following  regulation : — 
"  With  respect  to  the  exposure  and  nur- 
ture of  infants,  let  it  be  a  law  that  no 
infant  shall  be  brought  up  which  is  im- 
perfectly formed  ;  but  with  respect  to  the 
number  of  children,  if  the  positive  mo- 
rality do  not  permit  it,  let  it  be  a  law  that 
no  child  that  is  born  be  exposed ;  for  in- 
deed the  limit  to  procreation  has  been  de- 
termined. But  if  any  children  should  be 
born  in  consequence  of  cohabitation  con- 
trary to  these  rules,  abortion  should  l»e 
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procured  before  the  foetus  has  perception 
and  life,  for  that  which  is  right  and  that 
which  is  not  will  be  determined  by  per- 
ception and  life."  This  is  perhaps  the 
meaning  of  the  passage  in  Aristotle ;  but 
it  is  not  free  from  difficulty,  and  it  has 
been  variously  explained;  but  so  much 
is  certain,  that  he  recommends  the  procur- 
ing of  abortion  in  certain  cases.  Plato,  in 
his '  Republic'  (v.  p.  25)  recommends  expo- 
sure of  the  infants  of  the  poor,  and  imper- 
fectly formed  children :  he  also  recom- 
mends abortion.  It  does  not  appear  that 
any  legal  check  was  put  on  the  practice  of 
exposing  children  among  the  Romans  till 
the  time  of  Valentinian  and  his  colleagues 
{Cod.,  viii.  tit.  51  (52),  §  2);  though 
the  enactment  of  Valentinian  refers  to  an 
existing  penalty,  and  the  penalty  is  not 
mentioned  in  the  title  here  referred  to. 
It  is  a  disputed  point  whether  the  doctrine 
of  Paulus  {Diy.  25,  tit.  3,  "  De  Agnos- 
oendis  et  alendis  liberis,"  &c.  §  4)  is  to  be 
considered  a  moral  pregept  or  a  law  (Gib- 
bon, Decline  and  Fall,  ch.  xliv.  note  114). 
Paulus  says,  "  It  is  the  opinion  (or 
my  opinion,  "  videtur")  that  a  man  must 
be  considered  as  causing  death,  not  only 
if  he  suffocates  an  infant,  but  if  he  casts 
the  infant  away,  or  refuses  it  food,  or  ex- 
poses it  in  public  places  to  obtain  that 
compassion  which  he  himself  has  not." 
This  seems  to  imply  that  the  legal  con- 
clusion was,  that  any  of  these  acts  was 
equivalent  to  killing  a  child.  Now,  though 
exposure  of  infants  was  common  among 
the  Romans,  and  for  a  long  time  was 
not  punished,  it  cannot  be  inferred  that 
direct  means  of  depriving  an  infant  of 
life  were  not  punished,  at  least  in  the 
time  of  Paulus.  The  judgment  of  Paulus 
therefore  would  make  child-exposure  a 
punishable  offence.  The  adoption  of  this 
maxim  into  the  legislation  of  Justinian 
must  be  considered  as  giving  to  it  the 
efficacy  of  a  law.  On  the  subject  of 
child-murder  among  the  Romans,  see 
liein,  Crlminalrecht  der  Homer,  p.  439,  and 
the  modern  writers  referred  to  in  his  note. 
In  modern  times,  the  practice  is  per- 
mitted in  many  countries.  In  China,  or 
at  least  in  some  parts  of  the  empire,  a 
large  proportion  of  the  female  population 
are  put  to  death  as  soon  as  they  are  born. 
Among  the  Hindus  it  was  practised  to 


a  very  great  extent,  till  the  Marquis 
Wellesley,  when  appointed  Governor- 
General  of  India,  used  every  possible  ex«S 
ertion  to  put  a  stop  to  it.  By  the  perse 
verance  of  Major  Walker  and  others  hij 
endeavours  were  successful,  though  un- 
happily for  only  a  short  time,  for  Bishoj 
Heber  observes  that  "  since  that  time 
things  have  gone  on  very  much  in  th€ 
old  train,  and  the  answer  made  by  the 
chiefs  to  any  remonstrances  of  the  Britishi 
officers  is,  '  Pay  our  daughters'  marriage 
portions,  and  they  shall  live' "  {Nan alive 
oj  a  Journey  in  Upper  India,  and  Hindu 
Infanticide,  by  E.  Moor,  F.R.S.,  1811; 
including  Walker's  lleport).  Of  the  is- 
land of  Ceylon,  Heber  also  remarks  that 
in  1821  "the  number  of  males  exceeded 
that  of  females  by  20,000 ;  in  one  district 
there  were  to  every  hundred  men  only 
fifty-five  women,  and  in  those  parts  where 
the  numbers  were  equal  the  population 
was  almost  exclusively  Mussulman." 
Here  also,  as  in  Hindustan,  the  difficulty 
and  expense  of  educating  female  children, 
and  the  small  probability  of  their  marry- 
ing without  some  portion,  while  a  single 
life  is  deemed  disgraceful,  are  the  motives 
leading  to  the  perpetration  of  the  crime. 
Among  the  Mohammedans  the  practice 
is  not  discountenanced,  though  the  neces- 
sity for  it  is  greatly  lessened  by  the  habit 
of  producing  abortion.  In  the  numerous 
islands  of  the  Pacific,  infanticide  is  prac- 
tised to  such  an  extent,  that  some  of  them 
have  at  times,  when  pestilence  has  contri- 
buted its  influence,  been  nearly  depopu- 
lated. When  Cook  visited  Otaheite,  he 
found  its  population  to  be  upwards  of 
200,000 ;  but  in  the  early  part  of  this  cen- 
tury it  was  reduced  to  between  5000  and 
6000,  and  this  principally  from  the  prac- 
tice of  murdering  their  offspring.  Mr. 
Ellis  (Polt/nesian  Researches)  says  that 
he  does  "  not  recollect  having  met  with  a 
female  in  the  island,  during  the  whole 
period  of  his  residence  there,  who  had 
been  a  mother,  while  idolatry  prevailed, 
who  had  not  imbrued  her  hands  in  the 
blood  of  her  offspring."  One  of  the  con- 
sequences of  the  introduction  of  Chris- 
tianity and  civilization  into  heathen  coun- 
tries has  been  the  decrease  or  cessation  of 
this  abominable  custom. 

Infanticide  is  common  among  the  na- 
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five    tribes   of   Brazil.     {London  Geog. 
Journal,  ii.  198.) 

In  Christian  countries,  although  infan- 
ticide is  regarded  with  the  deepest  abhor- 
rence, and  is  visited  with  the  extreme 
severity  of  the  law,  the  expense  and  trou- 
ble of  maintenance,  and  the  fear  of  shame 
and  loss  of  reputation,  are  motives  suffi- 
ciently powerful  for  the  occasional  perpe- 
tration of  the  crime. 

It  is  one  of  the  most  difficult  questions 
of  medical  jurisprudence  to  establish  the 
murder  of  a  child  lately  born.  The  chief 
points  for  decision  are, — 1st,  whether  the 
infant,  the  subject  of  inquiry,  was  born 
dead  or  alive ;  and  2nd,  whether  its  death 
was  the  result  of  violence  or  of  natural 
causes. 

To  establish  the  former  point  it  is  ne- 
cessary to  prove,  first,  that  the  infant  was 
not  born  before  the  end  of  the  sixth  month 
after  conception,  because  before  that  time 
a  foetus  cannot  be  deemed  capable  of 
maintaining  an  independent  existence,  or 
to  be  what  is  called  viable.  This  being 
proved  from  the  size  and  form  of  the 
child,  the  decision  whether  it  was  born 
alive  or  not  must  generally  rest  on  the 
condition  of  the  lungs  and  heart,  in  which 
certain  remarkable  changes  are  produced 
as  soon  as  respiration  in  the  air  has  com- 
menced. The  result  of  many  experi- 
ments has  established  certain  rules  by 
which  the  fact  of  the  child  having  breath- 
ed after  birth  can  in  general  be  ascer- 
tained. In  more  difficult  cases  the  weight 
of  the  lungs  and  their  specific  gravity  re- 
quire to  be  examined. 

The  signs  of  a  child  having  lived  after 
birth,  which  are  to  be  found  in  the  heart 
and  other  parts,  supply  no  positive  in- 
formation unless  life  has  continued  for  at 
least  a  day,  and  then  the  lungs  alone  will 
always  suffice  for  decision.  We  need  not 
consider  the  evidence  required  to  prove 
whether  a  child  born  alive  was  murdered 
or  died  from  natural  causes,  for  it  must 
be  similar  in  all  respects  to  that  which  is 
necessary  in  cases  of  homicide. 

If  the  result  of  the  evidence  be  that 
the  child  was  born  alive,  and  that  it  was 
destroyed,  the  offence  is  murder,  and 
punisliable  accordingly. 

If  a  woman  be  quick  with  child  (that 
is,  if  she  has  felt  the  child  move  within 


her),  it  is  murder  if  she  take,  or  any  per- 
son administer  to  her,  or  use  any  meana 
with  intent  to  procure  abortion.  But  in 
cases  where  the  woman  is  not  quick  with 
child,  the  offence  is  punishable  at  the 
discretion  of  the  court  by  transportation 
for  any  term  not  exceeding  fourteen  or 
less  than  seven  years,  or  imprisonment 
with  or  without  hard  labour  for  any  term 
not  exceeding  three  years ;  and  if  the 
offender  be  a  male,  he  is  to  be  once, 
twice,  or  thrice  publicly  or  privately 
whipped  (if  the  court  shall  think  fit), 
under  9  George  IV.  c,  31.  But  this  sta- 
tute has  been  amended,  and  an  attempt 
to  procure  abortion  is  now  punishable, 
under  1  Vict.  c.  85,  with  transportation 
for  life  or  any  term  not  less  than  fifteen 
years,  or  imprisonment  for  a  term  not 
exceeding  three  years. 

The  murder  of  bastard  children  by 
the  mother  was  considered  a  crime  so 
difficult  to  be  proved,  that  the  statute  21 
James  I.  c.  27,  made  the  concealment  of 
the  death  of  a  bastard  child  absolute  evi- 
dence that  it  had  been  murdered  by  the 
mother,  except  she  could  prove,  by  one 
witness  at  least,  that  it  had  been  actually 
born  dead.  This  law  was  repealed  by 
the  43  George  III.  c.  58;  and  this  act 
also  was  repealed  by  the  statute  9  George 
I V.  c.  31.  It  is  enacted  by  §  14  of  this  last 
act  that  if  "  any  woman  "  be  delivered  of 
a  child,  and  shall,  by  secret  burying  or 
otherwise  disposing  of  the  dead  body  of 
the  said  child,  endeavour  to  conceal  the 
birth  thereof,  every  such  offender  shall 
be  guilty  of  a  misdemeanour,  and  shall  be 
liable  to  be  imprisoned,  with  or  without 
hard  labour,  in  the  common  gaol  or 
house  of  correction,  for  any  term  not  ex- 
ceeding two  years ;  and  it  shall  not  be 
necessary  to  prove  whether  the  child  died 
before  or  after  birth :  provided  that  if 
any  woman  tried  for  the  murder  of  her 
child  be  acquitted  thereof,  it  shall  be 
lawful  for  the  jury  to  find,  in  case  it  shall 
so  appear  in  evidence,  that  she  was  de- 
livered of  a  child,  and  that  she  did,  by 
secret  burying  or  otherwise  disposing  of 
the  dead  body  of  such  child,  endeavour 
to  conceal  the  birth  thereof,  and  there- 
upon the  court  may  pass  such  sentence  as 
if  she  had  been  convicted  upon  an  indict* 
ment  for  the  concealment  of  the  birth. 
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A  like  act  (10  Geo.  IV.  c.  34,  §  97),  ap- 
plies to  Ireland. 

There  are  institutions  in  this  country, 
as  well  as  many  othei-  European  countries, 
which  have  been  founded  with  the  view 
of  restraining  infanticide,  of  which  an 
account  is  given  in  the  article  Foundling 
Hospitals. 

The  legislative  provisions  for  the  pre- 
vention of  infanticide,  and  the  existing 
laws  upon  the  subject,  which  have  been 
established  in  most  of  the  countries  of 
which  we  have  any  knowledge,  are  clearly 
and  concisely  stated  in  Dunlop's  edition 
of  Beck's  '  Elements  of  Medical  Juris- 
prudence,'pp.  185-194. 

In  the  five  years  from  1835  to  1839, 
the  total  number  of  persons  committed 
for  trial  or  bailed  in  England  and  Wales 
for  "  concealing  the  birth  of  infants,"  was 
224;  and  in  the  five  years  from  1840  to 
1844  the  number  was  306.  In  1844,  the 
number  was  87,  which  was  considerably 
higher  than  the  average. 

In  the  ten  years  from  1835  to  1844  in- 
clusive, the  number  of  persons  tried  for 
"  attempts  to  procure  the  miscarriage  of 
women"  increased  from  21  in  the  first 
five  years  to  31  in  the  last  five  years. 
This  offence  is  much  more  common  than 
the  numbers  here  mentioned  would  lead 
any  one  to  suppose. 

In  the  three  years  1838-9-40  the  num- 
ber of  children  murdered  under  the  age 
of  one  year  was  76 ;  and  of  these  there 
were  14  in  the  metropolis ;  20  in  Wilts, 
Dorset,  Devon,  and  Somerset;  5  in 
Cheshire  and  Lancashire;  10  in  Sussex, 
Hants,  Berks,  and  parts  of  Kent  and 
Surrey  not  included  in  the  metropolitan 
district.  Out  of  the  above  number  (76) 
the  number  of  "infants"  was  61. 

The  number  of  infants  murdered  in 
1840  was  18,  5  of  whom  were  illegitimate. 

In  Scotland  the  crime  of  infanticide  is 
•ailed  child-murder.  If  a  child  be  de- 
stroyed in  the  womb,  it  is  the  separate 
offence  of  procuring  an  abortion.  It  is 
not  under  statutory  regulations,  but  may 
be  the  subject  of  accusation,  trial,  and 
proof  according  to  the  rules  of  practice 
and  evidence  applicable  to  any  other  kind 
of  murder.  "  Concealment  of  pregnancy  " 
lias  been,  since  the  49  Geo.  III.  c.  14,  a 
Beparate  offence,  for  which  a  person  may 


be  brought  to  trial ;  and  not  an  alternative 
which  the  jury  may  find  in  a  charge  of  in- 
fanticide. The  punishment  is  imprison- 
ment not  exceeding  a  term  of  two  years»^^_ 

INFANTKY  is  a  name  given  to  tU^H 
soldiers  who  serve  on  foot.  It  is  imme^^H 
diately  derived  from  the  Italian  word 
fante.  which,  though  in  strictness  denoting 
a  child,  is  in  ger.eral  applied  to  any  young 
person.  From  tue  latter  word  comes /««- 
taccino,  and  this  is  the  origin  of fantassin, 
a  name  which  was  once  commonly  applied 
to  a  foot  soldier.  During  the  time  that 
the  feudal  system  was  in  vigour,  the  nu- 
merous dependants  of  the  nobility  served 
in  the  wars,  for  the  most  part,  on  foot ; 
and  being  called  children,  because  they 
were  so  considered  with  respect  to  their 
patron  lords,  or  to  the  towns  from  whence 
they  were  drawn,  the  word  infantry  be- 
came at  length  the  general  name  for  that 
species  of  troops.  Boccaccio,  who  wrote 
in  the  fourteenth  century,  designates  by,^^ 
the  word  fanteria  the  men  who  marche(|^H 
on  foot  in  rear  of  the  cavalry.  ^^B 

Among  the  antient  nations  of  Europe 
the  foot  Soldiers  constituted  the  chief 
strength  of  the  armies.  In  the  best  days 
of  the  Grecian  and  Roman  states  battles 
were  mainly  won  by  the  force  and  disci- 
pline of  the  phalanges  and  legions,  and 
the  number  of  the  infantry  in  the  field 
far  exceeded  that  of  the  cavalry.  The 
cavalry  were  then,  as  at  present,  employed 
chiefly  in  protecting  the  wings  of  the 
army  and  in  completing  the  victory  which 
had  been  gained  by  the  former.  Most  ot 
the  writers  on  tactics,  from  Folard  down- 
wards, express  a  decided  preference  in 
favour  of  the  infantry. 

The  antient  Franks,  when  they  left  the 
forests  of  Germany,  were  accustomed  to 
march  and  fight  on  foot ;  and  they  per- 
severed in  this  practice  even  after  they 
had  obtained  possession  of  the  country  of 
the  Gauls,  which  abounded  with  horses. 

In  this  country  the  greater  part  of  the 
Anglo-Saxon  forces  consisted  of  infantry, 
the  cavalry  being  formed  of  the  thanet>, 
or  rich  proprietors  of  the  land  :  the  in- 
fantry were  divided  into  heavy  and  light 
armed  troops ;  the  former  being  provided 
with  swords  and  spears  and  large  oval 
shields,  and  the  latter  having  only  spears, 
clubs,  or  battle-axes. 
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But  soon  after  the  time  of  Charlemagne 
the  institutions  of  chivalry  began  to  be 
generally  adopted  in  the  kingdoms  of 
Europe.  These  led  to  frequent  and 
splendid  exhibitions  of  martial  exercises 
on  horseback,  in  presence  of  the  princes 
and  assembled  nobles;  and  the  interest 
inspired  by  the  achievements  of  the 
knights  on  those  occasions  was  naturally 
followed  by  a  high  regard  for  that  order 
of  men,  By  degrees  the  cavalry,  which 
was  composed  of  persons  possessing  rank 
and  property,  and  completely  armed,  ac- 
quired the  reputation  of  being  the  princi- 
pal force  in  war ;  and  the  foot  soldiers, 
ill  armed  and  disciplined,  were  held  in 
comparatively  small  estimation. 

From  the  capitularies  of  the  French 
kings  of  the  second  race  it  appears  that 
the  foot  soldiers  who  served  in  the  armies 
of  France  consisted  of  slaves  and  freed 
serfs  :  the  latter  were  either  peasants  or 
artificers,  who,  for  the  benefit  of  the 
army,  occasionally  exercised  their  parti- 
cular trades,  as  shoeing  horses,  forming 
intrenchments,  &c. ;  and,  in  action,  like 
the  men  of  the  inferior  class,  were  em- 
ployed as  skirmishers  or  light-armed 
troops.  Similarly  the  infantry  of  this 
country,  for  some  time  after  the  Conquest, 
consisted  of  the  yeomanry,  vassals  and 
dependants  of  the  feudal  tenants ;  and 
occasionally  foot  soldiers  were  engaged 
by  the  kings,  under  indentures,  to  serve 
in  the  wars.  The  English  troops  at  that 
time  wore  a  plain  iron  helmet  called  a 
bacinet,  and  a  linen  doublet  stuffed  with 
wool  or  cotton ;  their  arms  were  gene- 
rally pikes,  but  frequently  they  had 
swords  and  battle-axes. 

Under  the  third  race  of  kings  in  France, 
the  possessors  of  fiefs  were  not  compelled 
to  furnish  infantry  for  the  armies ;  and  it 
appears  that  this  duty  was  then  imposed 
on  the  towns.  The  troops  thus  raised  were 
obliged  to  serve  only  in  or  near  the  towns 
to  which  they  belonged  ;  or,  if  they  were 
inarched  to  a  considerable  distance  from 
thence,  they  rec<nved  pay.  In  the  reign 
of  Philip  Augustus  this  militia  must  have 
been  very  numerous ;  for  in  some  districts 
it  was  formed  into  legions,  and  was  com- 
manded by  persons  of  distinction.  At  the 
battle  of  Boviiies  (1214)  the  municipal 
militia  farmed  the  first  line  of  the  French 


army,  but  it  was  defeated  by  the  German 
infantry,  which  was  more  numerous,  and 
even  then  of  better  quality  than  that  of 
France. 

In  1448  Charles  VII.  instituted  the  mi- 
litia denominated  Francs  ArcJiers,  which 
consisted  of  16,000  foot  soldiers  armed 
with  bows.  But  this  body  existed  only 
about  forty  years,  when  it  was  suppressed 
by  Louis  XL.  who  formed  a  standing 
army  of  10,000  French  infantr)%  to  which 
were  joined  6000  Swiss ;  and  subsequently 
Charles  VIII.  added  a  large  body  of  Lai.s- 
quenets,  or  German  infantry.  The  repu- 
tation of  the  native  troops  in  France 
seems  to  have  been  then  at  a  low  ebb ; 
for  Brantome,  in  his  Discours  des  Colo- 
nels, describes  them  as  being  mostly  the 
refuse  of  society — men  with  matted  hair 
and  beards,  who  for  their  crimes  had  had 
their  shoulders  branded  and  their  ears 
cut  off.  On  the  other  hand  the  Swiss 
soldiers  were  inured  to  discipline ;  they 
were  protected  by  defensive  armour  and 
formed  into  deep  l)attalions,  in  which  state 
they  were  able  to  render  the  shock  of 
cavalry  entirely  unavailing.  Large  di- 
visions of  these  troops  accompanied  the 
army  of  Charles  VIII.  into  Italy,  in  1494, 
where  their  good  conduct  and  discipline 
greatly  contributed  to  raise  the  reputation 
of  the  infantry  to  its  antient  standard. 

The  superiority  of  this  class  of  troops 
consists  in  their  being  able  to  act  on 
ground  where  cavalry  cannot  move ;  and 
it  is  obvious  that  the  latter  must,  at  all 
times,  have  been  nearly  useless  in  the  at- 
tack and  defence  of  fortified  castles  or 
towns.  Even  when  the  cavalry  were  held 
in  the  highest  estimation  it  was  some- 
times found  convenient  for  the  knights  to 
dismount  and  act  as  infantry.  Froissart 
relates  that  at  the  battle  of  Cressy  the 
English  troops  were  formed  in  three 
lines,  consisting  of  men-at-arms  who 
fought  on  foot  and  were  flanked  by 
archers.  At  Poictiers  and  Agincourt  also 
the  men-at-arms  engaged  in  a  similar 
manner. 

The  Spanish  soldiery,  probablj^  from 
being  almost  constantly  engaged  m  war- 
fare with  the  Moors,  had  early  acquired 
considerable  reputation ;  and  the  gallantry 
of  the  troops  on  foot,  in  keeping  the  ficM 
ifter  the  cavalry  had  "etired.  baa  ■*t.a 
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supposed,  though  this  opinion  of  the  ori- 
gin of  the  name  is  now  rejected  as  fanci- 
ful, to  have  been  commemorated  by  the 
designation  of  infantry;,  which  was  be- 
stowed upon  them,  it  is  said,  in  consequence 
of  their  having  been  headed  on  that  occa- 
sion by  an  Infanta  of  Spain.  The  great 
share  which  the  Spanish  forces  had  in 
the  wars  carried  on  both  in  Italy  and 
Flanders  during  the  reigns  of  Ferdinand, 
Charles  V.,  and  Philip  II. ;  their  steady 
discipline,  and  the  success  which  resulted 
from  the  association  of  musketeers  with 
pikemen  in  their  battalions,  caused  the 
uifantry  of  Spain  to  be  considered,  dur- 
ing many  years,  as  the  best  in  Europe. 
But  the  rivalry  in  arms  between  the  Em- 
jreror  Charles  V.  and  Francis  I.  of  France, 
md  the  connection  of  Henry  VIII.  of 
England  with  both,  led,  in  the  several 
ftates  of  those  monarchs,  to  the  adoption 
of  the  improvements  which  had  been  in- 
troduced by  the  Spaniards.  It  may  be 
added  that  the  practice  of  keeping  up 
standing  armies  composed  of  men  trained 
in  the  art  of  war  under  a  rigid  system  of 
discipline,  together  with  the  universal 
adoption  of  the  musket,  has  now  brought 
all  the  infantry  of  Europe  to  nearly  the 
same  degree  of  perfection. 

In  the  British  army  there  are  99  regi- 
ments of  infantry  and  1  brigade  of  rifle- 
men. The  number  of  commissioned  offi- 
cers in  these  regiments  is  usually  39,  non- 
commissioned officers  64,  rank  and  file 
800,  making  the  total  strength  of  a  regi- 
ment 903.  The  charge  of  fifty-one  regi- 
ments of  infantry  in  1845,  averaged 
26,5.56/.  each.  The  cost  of  the  three  regi- 
ments of  foot-guards  in  the  same  year 
was  as  follows  : — The  Grenadier  Guards, 
with  96  commissioned  and  177  non- 
commissioned officers,  and  2080  privates, 
cost  86,081/.  The  Coldstream  Guards  and 
the  Scots  Fusileer  Guards  each  consisted 
of  61  commissioned  and  109  non-commis- 
sioned officers  and  1280  privates,  and 
cost  53,011/.  There  are  several  colonial 
corps  the  charges  of  which  are  defrayed 
by  this  country  by  a  parliamentary  vote. 
In  1845  the  number  of  infantry  in  the 
pay  of  the  United  Kingdom  was  91,737 
of  all  ranks  (3879  commissioned  officers 
and  6486  non-commissioned  officers,  and 
81,372  rank  and  file),  and  their  charge  for 


the  year  amounted  to  2,697,376/.  There 
were  besides  twenty- three  regiments  of 
infantry,  consisting  of  26,073  officers  and 
men,  on  service  in  the  East  Indies,  the 
charges  of  which,  amounting  to  763,934/., 
were  defrayed  by  the  East  India  Com- 
pany. The  number  of  infantry  in  the 
armies  of  the  great  European  powers  is 
as  follows: — Prussia,  87,256;  Russia, 
500,000;  Austria,  270,000,  and  the  pro- 
portion of  infantry  to  cavalry  is  as  5-^  to 
1  ;  and  France  has  100  regiments  of  in- 
fantry of  the  line. 
INFANT  SCHOOLS.  TSchools.] 
INFANT  WITNESSES.^  [Age.] 
INFORMATION,  an  accusation  or 
complaint  exhibited  before  the  Court  of 
King's  Bench,  against  a  person  for  some 
misdemeanor.  It  differs  from  an  indict- 
ment [Indictment]  principally  in  this, 
that  an  indictment  is  an  accusation  found 
by  the  oath  of  a  grand  jury,  whereas  an 
information  is  simply  the  allegation  of  the 
person  who  exhibits  it.  Informations 
are  of  two  sorts  :  those  which  are  partly 
at  the  suit  of  the  king,  and  partly  at  that 
of  a  subject ;  and  secondly,  such  as  are 
in  the  name  of  the  king  only.  Inform*- 
tions,  which  are  partly  at  the  suit  of  the 
king  and  partly  at  that  of  a  subject,  are 
generally  exhibited  upon  penal  statutes, 
which  impose  a  penalty  on  the  offender, 
if  he  is  convicted,  one  part  of  which  is 
for  the  king  and  the  other  part  for  the 
informer.  But  no  such  information,  when 
the  penalty  is  divided  between  the  in- 
former and  the  crown,  can  be  brought 
by  any  common  informer  when  one  year 
after  the  commission  of  the  offence  is  ex- 
pired ;  nor  can  it  be  brought  on  behalf  of 
the  crown  after  the  lapse  of  two  years 
more;  nor  when  the  penalty  is  originally 
given  to  the  king  only,  can  it  be  brought 
when  two  years  since  the  commission  of 
the  offence  have  expired  (31  Eliz.  c.  5). 

Informations  exhibited  in  the  name  of 
the  king  alone  are  either  filed  ex-officio 
by  the  king's  attorney-general  at  his  own 
discretion,  when  they  are  called  ex-officio 
informations ;  or  they  are  exhibited  in 
the  name  of  the  king  by  some  private 
person  or  informer,  and  are  filed  by  the 
master  of  the  crown  office.  Ex-officio 
informations  are  filed  in  the  ease  of  great 
misdemeanors  which  disturb  the  king*! 
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government,  or  interfere  with  the  dis- 
charge of  his  kingly  office.  Those  filed 
by  the  master  of  the  crown  office  relate 
to  riots,  batteries,  libels,  which  disturb 
the  public  peace,  but  do  not  directly  tend 
to  disturb  the  king's  government  No 
information  can  be  filed,  except  those  in 
the  name  of  the  attorney-general,  without 
the  leave  of  the  court  of  King's  Bench, 
and  the  application  for  leave  must  be  sup- 
ported by  affidavits  which  the  party  com- 
plained of  has  an  opportunity  of  answer- 
ing. When  any  information  is  filed,  it 
must  be  tried  in  the  usual  way  by  a  petit 
jury  in  the  county  in  which  the  ofi'ence 
was  committed.  (Blackstone,  Com.  307  ; 
4  &  5  Will,  and  Mary,  c.  18.) 

When  it  is  necessary  for  the  court  of 
chancery  to  interfere  with  the  regulation 
or  management  of  any  charity,  the  at- 
torney-general as  informant,  on  the  rela- 
tion of  some  person  (who  is  called  the 
relator),  files  an  information  in  the  court 
of  chancery  for  the  purpose  of  bringing 
the  case  before  the  court.  This  is  simply 
called  an  information :  the  other  infor- 
mations here  mentioned  are  distinguished 
by  the  name  of  criminal  informations. 

If  the  office  of  attorney-general  is 
vacant,  the  solicitor-general  has  power  to 
file  informations. 

INFORMER.  An  informer  is  a  man 
who  lays  an  information,  or  prosecutes 
any  person  in  the  King's  courts  for  some 
ofience  against  the  law  or  a  penal  statute. 
Such  a  person  is  generally  called  a  com- 
mon informer,  because  he  makes  a  busi- 
ness of  laying  informations  for  the 
purpose  of  obtaining  his  share  of  the 
penalty.  [Information.]  Persons  are 
induced  to  take  the  trouble  of  discovering 
offences,  for  which  a  pecuniary  penalty 
is  inflicted  on  the  offender,  by  the  pro- 
mise of  the  reward ;  and  if  the  penalty  is 
imposed  for  the  public  interest,  he  who 
makes  the  offender  known  does  the  public 
a  service.  But  still,  the  business  of  a 
common  informer  is  looked  on  with  dis- 
like, and  he  who  follows  it  is  generally 
despised ;  and,  perhaps,  the  character  of 
common  informers  is  generally  such  that 
they  deserve  all  the  odium  they  receive. 
They  stand  in  a  like  situation  to  the  com- 
mon hangman.  This  dislike  of  informers, 
limply  as  such,  is  one  of  the  anomalies  of 


society,  who  hate  their  benefactor.  The 
real  foundation  of  the  dislike,  however, 
among  those  who  can  form  a  just  judg- 
ment of  things  is,  not  the  act  of  informa- 
tion, but  the  devices,  tricks,  and  mean- 
nesses to  which  a  man  must  often  resort  in 
order  to  know  the  facts  on  which  his  infor- 
mation must  be  founded.  It  is  the  same 
principle  which  leads  us  often  to  condemn 
a  man  for  making  certain  statements  in 
public,  not  because  of  the  statements,  but 
because  of  the  means  by  which  he  may 
have  obtained  his  knowledge.  When  a 
penalty  is  too  heavy,  or  when  the  law 
that  imposes  it  is  generally  disliked  by 
the  people  for  any  reason,  good  or  bad, 
the  popular  dislike  finds  a  definite  object 
in  the  informer  who  gives  effect  to  the 
law.  The  legislature  that  made  the  penal 
law  is  overlooked,  because  the  legislature 
is  a  number  of  pei'sons  :  the  informer  is 
one,  and  his  agency  is  seen  and  felt. 

In  absolute  governments  there  are  spies 
and  political  informers,  who  are  the  tools 
of  a  government  which  has  no  rule 
but  its  own  pleasure.  Some  people  have 
been  dull  enough  to  confound  all  in- 
formers in  one  class ;  not  seeing  that 
there  is  a  difference  between  an  informer 
who  helps  to  give  effect  to  a  law,  and  an 
informer  who  helps  a  tyrannical  govern- 
ment to  entrap  and  punish  persons  sus- 
pected of  disaffection  to  the  government 
or  of  designs  against  it. 

INHERITANCE.    [Descent.] 

INJUNCTION.  An  injunction  is  a 
writ  issuing  by  the  order  and  under  the 
seal  of  a  court  of  equity,  and  is  of  two 
kinds,  remedial  and  judicial. 

The  remedial  writ  is  used  for  the  fol- 
lowing purposes  among  many  others  :  to 
restrain  parties  from  proceeding  in  other 
courts,  from  negotiating  notes  or  bills  of 
exchange,  to  prevent  the  sailing  of  a  ship, 
the  alienation  of  a  specific  chattel,  to  pre- 
vent waste  by  felling  timber  or  pulling 
down  buildings,  the  infringement  of  pa- 
tents or  copyright,  to  repress  nuisances, 
and  to  put  an  end  to  vexatious  litigation. 
The  writ  of  injunction  is  useful  in  stop- 
ping or  preventing  wrongs  for  which  tlie 
ordinary  legal  remedy  is  too  slow. 

The  remedial  writ  of  injunction  is  again 
distinguished  as  of  two  kinds,  the  special 
and    the    common    injunction,   both    of 
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which  are  obtained  on  motion  before  the 
court. 

As  a  general  rule,  no  injunction  will  be 
granted  except  there  is  a  bill  already  filed. 

Special  injunctions  are  usually  obtained 
before  appearance  upon  motion  in  court, 
supported  by  a  certificate  of  the  bill  hav- 
ing been  filed,  and  an  affidavit  verifying 
the  material  circumstances  alleged  in  the 
bill  of  complaint ;  but  in  pressing  cases, 
where  the  court  is  not  sitting,  the  process 
will  be  granted  upon  petition  supported 
in  like  manner. 

Special  injunctions  are  also  obtained 
upon  the  merits  disclosed  by  the  answer 
in  those  cases  which  do  not  appear  to  be 
of  so  urgent  a  nature  that  mischief  may 
ensue  if  the  plaintiff  were  to  wait  until 
the  bill  is  answered.  The  special  injunc- 
tion granted  upon  the  merits  after  answer 
continues  until  the  hearing  of  the  cause. 

The  writ  called  the  common  injunction 
only  stays  proceedings  at  common  law ; 
and  in  the  first  instance  it  only  stays  ex- 
ecution, and  does  not  stay  trial  if  issue  be 
joined ;  but  it  may  by  affidavit  be  imme- 
diately extended  to  stay  trial. 

The  common  injunction  and  the  injunc- 
tion extended  to  stay  trial  continue  in 
force  until  the  defendant  has  fully  an- 
swered the  plaintiff's  bill,  and  the  court 
has  made  an  order  to  the  contrary.  The 
defendant  therefore  cannot  apply  to  dis- 
solve this  injunction  until  he  has  put  in 
a  full  answer ;  but  the  special  injunction 
before  answer  continues  until  answer  or 
further  order,  and  consequently  the  de- 
fendant may  move  upon  affidavits  to  dis- 
solve a  special  injunction  before  putting 
in  his  answer. 

It  would  be  useless,  in  an  article  of 
this  description,  to  state  the  various  rules 
which  govern  the  practice  of  the  courts 
as  to  granting,  extending,  continuing,  or 
dissolving  injunctions.  They  are  laid 
down  at  length  in  the  various  books  of 
practice,  and  do  not  admit  of  compression. 

The  judicial  writ  of  injunction  issues 
subsequently  to  a  decree,  and  is  a  direc- 
tion to  yield  up,  to  quit,  or  to  continue 
the  poss(^ssion  or  lands,  and  is  described 
as  being  in  the  nature  of  an  execution. 
This  writ,  however,  is  virtually  abolished 
by  the  statute  11  Geo.  IV.  and  1  Wm. 
IV.  c.  36,  sec.  11,  rule  19,  which  gives 


the  writ  of  assistance  at  once,  in  such 
cases  rendering  the  intermediate  steps  by 
injunction,  attachment,  &c.  unnecessary. 

The  Roman  Interdictum  was  in  many 
respects  similar  to  the  English  injunction. 
[Interdictum.] 

INJUNCTION,  SCOTLAND.  [In- 
terdict.] 

INNS  OF  COURT  AND  OF  CHAN- 
CERY. When  the  houses  of  law  were 
first  established  seems  very  doubtful ;  but 
the  fixing  of  the  Court  of  Common  Pleas 
at  the  palace  at  Westminster  appears 
greatly  to  have  contributed  to  their  ori- 
gin. This  brought  together  a  number  of 
persons  who  (as  Spelman  says)  addicted 
themselves  wholly  to  the  study  of  the 
laws  of  the  land,  and,  no  longer  consider 
ing  it  as  a  mere  subordinate  science,  soon 
improved  the  law  and  brought  it  to  that 
condition  w^hich  it  attained  under  King 
Edward  I.  They  purchased  at  various 
times  certain  houses  between  the  city  of 
London  and  the  palace  of  Westminster, 
for  the  combined  advantage  of  ready 
access  to  Westminster  and  of  obtaining 
provisions  from  London.  "  For  their 
liberties  and  privileges"  (observes  Mr. 
Agard,  in  an  essay  written  in  the  end  of 
the  seventeenth  century),  "  I  never  read 
of  any  granted  to  them  or  their  houses  : 
for  having  the  law  in  their  hands,  I  doubt 
not  but  they  could  plead  for  themselves, 
and  say,  as  a  judge  said  (and  that  rightly), 
that  it  is  not  convenient  that  a  judge 
should  seek  his  lodging  when  he  cometh 
to  serve  his  prince  and  his  country." 

In  Fortescue's  time  there  were  fbur 
inns  of  court  and  ten  inns  of  chancery, 
the  former  being  frequented  by  the  sons 
of  the  nobility  and  wealthy  gentry,  and 
the  latter  by  merchants  and  others  who 
had  not  the  means  of  paying  the  great.-r 
expenses  (amounting  to  about  "  twenty 
marks"  per  annum)  of  the  inns  of  court. 
The  first  were  called  apprenticii  nobi- 
liores,  the  latter  apprenticii  only. 

On  the  working  days,  says  Fortescne, 
in  his  'De  Laudibus  Legum  Anglia?,' 
most  of  them  apply  themselves  to  the 
study  of  the  law  ;  and  on  the  holy  days 
to  the  study  of  Holy  Scripture.  But  it 
appears  that  they  did  not  entirely  neglect 
lighter  pursuits,  for,  sa^s  the  same  learned 
author,  they  learn  to  sing  and  to  exercise 
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themselves  in  all  kind  of  harmony,  and 
they  also  practise  dancing  and  other  no- 
blemen's pastimes.  He  says  they  did 
everything  in  peace  and  amity,  and  al- 
thougli  the  only  punishment  that  could 
be  intiicted  (as  is  the  case  now)  was  ex- 
pulsion, they  dreaded  that  more  than 
other  criminal  otienders  fear  imprison- 
ment and  prisons.  The  inns  of  court,  for- 
merly called  "  hostels,"  are  Lincoln's  Inn, 
the  Inner  Temple,  the  Middle  Temple, 
and  Gray's  Inn. 

The  Inner  Temple,  as  well  as  the  Middle 
Temple,  owes  its  name  to  the  Knights  Tem- 
plars, who  appear  to  have  established 
themselves  here  about  the  year  1185,  and 
called  their  house  the  New  Temple. 
After  the  dissolution  of  that  order,  it  was 
granted  to  the  Knights  of  St.  John  of  Je- 
rusalem by  King  Edward  III.,  and  was 
soon  after,  according  to  Dugdale,  demised 
by  them  to  "divers  professors  of  the 
common  law  that  came  from  Thavye's 
Inn,  in  Holburne." 

The  church,  which  is  common  to  both 
societies,  was  founded  by  the  Templars, 
upon  the  model  of  that  of  the  Holy  Se- 
pulchre at  Jerusalem,  and  was  consecrated 
in  1185,  and  dedicated  to  the  Virgin 
Mary.  It  consists  of  a  round  tower  at 
the  western  entrance,  and  three  aisles  run- 
ning east  and  west,  and  two  cross  aisles. 
This  church  has  been  recently  restored 
and  beautified. 

Besides  these  four  inns  of  court,  there 
are  eight  inns  of  chancery,  which  are  a 
sort  of  daughter  inns  to  the  inns  of  court. 
They  are  now  only  used  as  chambers,  and 
are  principally  inhabited  by  solicitors  and 
attorneys.  Two  belong  to  Lincoln's  Inn, 
namely,  Furnival's  Inn  and  Thavye's 
Inn ;  the  former  of  these  two  has  lately 
been  rebuilt,  and  has  a  front  towards 
Holborn;  it  comprises  upwards  of  100 
sets  of  chambers.  Four  belong  to  the 
Temple,  Clifford's  Inn,  Clement's  Inn, 
New  Inn,  and  Lyon's  Inn.  All  these 
are  outside  Temple  Bar,  near  the  Strand. 
The  remaining  two.  Staple  Inn  and  Bar- 
nard's Inn,  belong  to  Gray's  Inn.  Most 
of  the  inns  of  chancery  have  a  hall,  in 
some  of  which  dinners  are  provided  and 
terms  kept,  as  in  the  inns  of  court ;  but 
these  terms  do  not  qualify  the  student  to 
be  called  to  the  bar. 

VOL.  II. 


Each  inn  of  court  is  governed  by  its 
own  benchers,  or  '*antients,"  as  they 
were  formerly  called,  who  fill  up  the 
vacancies  in  their  own  body.  Any  bar- 
rister of  seven  years'  standing  may  be 
elected  a  bencher;  but  that  honour  is 
now  usually  conferred  only  on  queen's 
counsel.  The  Benchers  of  each  inn 
exercise  the  power  of  calling  to  the  bar 
the  members  of  their  own  inn.  [Bar- 
rister.] They  also  exercise  the  power 
of  disbarring  a  barrister,  that  is.  depriv- 
ing him  of  the  privileges  which  they  have 
conferred  by  calling  him  to  the  bar,  if 
they  see  sufficient  reason  for  such  a  pro- 
ceeding. 

INQUEST.    [Coroner.] 

INSANITY,  LEGAL.    [Lunacy.] 

INSOLVENT  is,  literally,  a  man  who 
cannot  pay  his  debts.  But  a  man  is  not 
properly  called  insolvent  till  he  has 
been  found  to  be  so  by  the  process  to 
which  he  is  liable  under  the  insolvent 
acts,  if  he  does  not  pay  his  creditors. 
Statutes  have  from  time  to  time  been 
passed  for  the  purpose  of  releasing  from 
prison,  and  sometimes  from  their  debts, 
persons  whose  transactions  have  not  been 
of  such  a  nature  as  to  subject  them  to  the 
Bankrupt  Laws.  These  statutes  have 
been  passed  for  a  limited  time  only,  and 
have  been  continued  by  subsequent  enact- 
ments. 

The  Insolvent  Law  of  England  was 
consolidated  by  the  7  George  IV.  c.  57, 
continued  by  the  1  William  IV.  c.  38, 
and  since  by  annual  statutes  for  one  year. 
It  was  somewhat  modified  by  1  and  2 
Victoria,  c.  110.  The  law  is  administered 
by  commissioners  appointed  by  the  crown, 
in  a  court  called  the  Insolvent  Debtors' 
Court,  and  three  of  the  commissioners 
from  time  to  time  make  circuits,  and  give 
their  attendance  at  the  assize  towns  or 
other  places  where  prisoners  may  be  or- 
dered to  appear.     [Circuits.] 

By  the  I  &  2  Vict.  c.  110,  no  person 
can  be  arrested  upon  mesne  process  in 
any  civil  action,  except  in  certain  cases 
specially  provided  for  by  the  act. 

The  general  object  of  the  law  as  to  in- 
solvency is  to  release  the  debtor  from  pri- 
son, to  free  his  person  from  liability  as  to 
de])ts  contracted  previous  to  his  discharge 
but  to  make  all  his  present  and  future  ao- 
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qnired  property  available  for  the  benefit  of 
bis  creditors.  Where  new  creditors  have 
a  claim  on  the  insolvent's  subsequently- 
acquired  property,  which  is  of  such  a 
nature  that  it  cannot  be  taken  in  execu- 
tion, it  may  be  necessary  to  apply  to  a 
court  of  equity,  which  in  administering 
such  estate  of  a  deceased  insolvent,  will 
pay  the  creditors  subsequent  to  the  insol- 
vency first,  and  then  the  creditors  prior 
to  the  insolvency. 

It  is  not  easy  to  state  the  law  and  prac- 
tice as  to  insolvency  at  present,  in  conse- 
quence of  several  acts  having  been  re- 
cently passed  in  a  great  iiurry,  and  in 
consequence  of  the  last  act  having  only 
lately  come  into  operation. 

From  August,  1842,  to  August,  1845, 
three  acts  have  been  passed  relating  to 
insolvent  debtors  :  these  are  5  &  G  Vict., 
c.  116  ;  7  &  8  Vict.,  c.  96  ;  and  8  &  9 
V>ct.,  c.  127. 

The  act  5  &  6  Vict.,  c.  116,  which 
came  into  operation  1st  November,  1842, 
enabled  a  person  who  was  not  a  trader 
within  the  meaning  of  the  bankrupt  laws, 
or  a  trader  who  owed  debts  which 
amounted  in  the  whole  to  less  than  300/., 
to  obtain  by  petition  a  protection  from 
the  Court  of  Bankruptcy  in  London  or 
the  commissioners  of  the  District  Courts 
of  Bankruptcy  in  the  country,  from  all 
process  whatever  (except  under  a  judge's 
order),  either  against  his  person  or  pro- 
perty until  the  case  was  adjudicated  by 
the  court.  In  the  interim  the  insolvent's 
property  was  vested  in  an  official  assignee 
appointed  by  the  court.  If,  on  the  hear- 
ing of  the  petition,  the  commissioner 
were  satisfied  with  the  allegations  which 
it  contained,  and  that  the  debts  were  not 
contracted  by  fraud,  breach  of  trust,  or 
by  any  proceedings  for  breach  of  the 
laws,  he  was  empowered  to  make  a  final 
order  for  the  protection  of  tne  petitioner 
from  all  process,  and  to  cause  his  estate 
and  effects  to  be  vested  in  an  official  as- 
signee, together  with  an  assignee  chosen 
by  the  creditors.  The  commissioner 
might  also,  if  he  thought  fit,  make  an 
ovdi'Y  for  carrying  into  effect  such  pro- 
posal as  the  petitioner  might  have  set 
forth  in  his  petition,  and  direct  some  al- 
lowance to  be  made  for  the  support  of 
the  insolvent  out  of  his  effects. 


The  act  7  &  8  Vict.,  c.  96,  passed  9th 
August,  1844,  is  entitled  '  An  act  to 
amend  the  law  of  Insolvency,  Bank- 
ruptcy, and  Execution.'  It  enacted  that 
any  prisoner  in  execution  upon  judgment 
in  an  action  for  debt,  who  was  not  a 
trader,  or  whose  debts,  if  a  trader,  were 
under  300Z.,  may,  without  any  previous 
notice,  by  petition  to  any  court  of  bank- 
ruptcy, be  protected  from  process  and 
from  being  detained  in  prison  for  any 
debt  mentioned  in  his  schedule ;  and  if  so 
detained,  the  commissioners  of  any  bank- 
ruptcy court  may  order  his  discharge. 

The  property  of  the  insolvent  may 
be  seized  for  the  benefit  of  his  credit- 
ors with  the  exception  of  the  wearing 
apparel,  bedding,  and  other  necessaries 
of  the  petitioner  (the  insolvent  under 
7  &  8  Vict.  c.  96)  and  his  family,  and 
the  working  tools  and  implements  of 
the  petitioner  not  exceeding  in  the  whole 
the  value  of  20/.  Under  the  7  &  8  Vic. 
c.  96  (§  39)  if  a  petitioner  for  protection 
from  process  (pursuant  to  the  provisions  of 
that  act)  shall  wrongfully  and  fraudulently 
omit  in  the  schedule,  which  schedule  he 
is  required  to  make  (5  &  6  Vic.  c.  116), 
any  property  whatsoever,  or  retain  or 
exempt  out  of  such  schedule  any  wearing 
apparel,  bedding,  or  other  necessaries, 
property  of  greater  value  than  20/.,  he 
shall,  upon  being  duly  convicted  thereof, 
be  liable  to  be  imprisoned  and  kept  to  hard 
labour  for  any  period  not  exceeding  three,  „ 
years.  '■ 

The  7  &  8  Vic.  c.  96  made  a  great  al-"| 
teration  as  to  debts  under  20/.  The  57th 
section  is  as  follows :  "  Whereas  it  is 
expedient  to  limit  the  present  power  of 
arrest  upon  final  process,  be  it  enacted, 
That  from  and  after  the  passing  of  this 
act,  no  person  shall  be  taken  or  charged 
in  execution  upon  any  judgment  obtained 
in  any  of  her  Majesty's  superior  courts,  or 
in  any  county  court,  court  of  requests,  or 
other  inferior  court,  in  any  action  for  the 
recovery  of  any  debt  wherein  the  sum 
recovered  shall  not  exceed  the  sum  of  20/. 
exclusive  of  the  costs  recovered  by  such 
judgment."  The  58th  section  provided 
that  upon  application  to  a  judge,  of  one  . 
of  the  superior  courts  of  law  at  West- 
minster, or  to  the  court  in  which  such 
judgment  as  is  mentioned  ii»  section  57, 
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shall  have  been  obtained,  all  persons  in 
execution  at  the  time  of  passing  this  act 
be  discharged,  when  the  debt  exclusive 
of  costs  did  not  exceed  what  is  specified 
in  the  57th  section.  Accordingly,  such 
persons,  on  making  application  pursuant 
to  the  58th  section  of  this  act,  were  dis- 
charged from  prison  in  England  and 
Wales. 

The  consequences  of  the  legislation 
contained  in  the  57th  and  58th  sections 
of  7  &  8  Vict.  c.  96,  were  these.  All 
persons  who  were  in  confinement  for 
debts  under  20Z.,  exclusive  of  costs,  might 
get  their  liberty  ;  but  the  judgment  upon 
which  the  debtor  was  taken  in  execution 
remained  in  force  (§  58),  and  the  judg- 
ment creditor  or  creditors  had  their  re- 
medy and  execution  upon  every  such 
judgment  against  the  property  of  the 
debtor,  just  as  they  might  have  had  if 
he  had  never  been  taken  in  execution 
upon  such  judgment.  The  59th  section 
gave  to  the  judge  who  should  try  such 
cause  (§  58),  being  either  a  judge  of  one 
of  the  superior  courts  or  a  barrister  or 
attorney  at  law,  power  to  imprison  the 
defendant  (debtor)  for  such  times  as  are 
mentioned  in  §  58,  if  he  should  appear 
to  have  been  guilty  of  fraud  in  contracting 
the  debt,  or  had  contracted  it  under  the 
other  circumstances  mentioned  in  the 
59th  section. 

The  amount  of  debts  in  England  and 
Wales  under  20Z.  must  always  form  a 
very  considerable  proportion  of  all  the 
debts  that  are  at  any  time  due  in  Eng- 
land and  Wales.  Such  debts  comprehend 
a  large  part  of  the  dealings  of  shopkeep- 
ers and  petty  tradesmen  ;  probably  in  a 
very  large  number  of  cases  debts  under 
20Z.  may  comprehend  every  debt  that  is 
due  to  a  large  body  of  petty  tradesmen. 
The  tradesmen  no  doubt  do  in  many  cases 
give  credit  to  persons  who  have  no  rea- 
sonable means  of  payment,  and  with 
whose  character  and  condition  they  are 
very  imperfectly  acquainted.  Many 
persons  are  always  willing  to  contract 
a  debt,  but  never  intend  to  pay  if  they 
can  help  it.  Another  class  of  debtors 
consists  of  those  M'hose  morality  is  not  so 
well  fixed  as  to  make  them  good  and 
willing  payers,  but  who  will  pay  and  do 
pay   under  the   combined    iutiuence  of 


some  feeling  of  honesty  and  some  fear  of 
the  consequences  of  non-payment.  A 
third  class,  which  we  hope  may  be  the 
most  numerous  of  all,  is  willing  to  pay, 
but  often  requires  time,  and  must  be  de- 
prived of  many  comforts  if  they  cannot 
command  the  credit  which  their  charac- 
ter and  earnings  fairly  entitle  them  to. 
[Credit.] 

The  57th  and  58th  sections  of  the  7  & 
8  Vict.  c.  96,  deprived  creditors  of  their 
hold  upon  their  debtors  for  sums  under 
20/.,  and  left  to  all  persons  who  had 
claims  upon  persons  in  prison  for  sums 
above  20/.,  the  power  of  still  keeping 
their  debtors  there.  As  to  debts  under  20/. 
existing  before  the  act,  and  for  which  the 
debtor  was  not  in  execution,  it  left  the 
creditor  no  remedy  except  against  his 
property.  And  here  we  may  remark  that 
the  question  as  to  the  imprisonment  of 
debtors  seems  reducible  within  narrow 
limits,  if  we  view  it  merely  as  it  affects 
the  interests  of  the  community.  The  ob- 
ject in  allowing  a  debtor  to  be  seized  is 
not  to  punish  him  as  a  debtor,  but  that  he 
may  be  subjected  to  a  complete  examina- 
tion for  the  purpose  of  discovering  what 
his  property  is,  that  he  has  not  parted 
with  it  to  defraud  his  creditors,  and  that 
there  was  no  fraud  in  the  contracting  of 
the  debt.  The  simple  fact  of  being  in- 
debted and  unable  to  pay  should  not  be 
punished.  The  contracting  debts  under 
such  circumstances  as  amount  to  fraud 
ought  to  be  punished.  The  principle 
then  which  should  guide  a  legislature 
should  be,  not  to  punish  a  man  simply 
because  he  is  indebted  and  cannot  pay  his 
debts,  but  to  punish  him  for  any  fraud 
that  is  committed  either  in  contracting 
the  debt  or  in  attempting  to  evade  the 
payment  of  it.  Now  in  the  case  of  a 
debtor,  fraud,  both  in  contracting  a  debt 
and  in  attempting  to  evade  payment,  is 
known  by  experience  to  be  a  thing  of 
frequent  occurrence;  and  it  is  therefore 
just  and  reasonable  that  judgment  cre- 
ditors should  have  the  power  to  secure 
the  person  of  their  debtor  until  he  has 
paid  his  debts  or  made  a  full  and  honest 
statement  of  his  means  of  payment. 

The  efl'ect  of  the  last-mentioned  act 
was  of  course  to  diminish  the  credit 
given  by  Kmall  dealers  to  all  persons. 
t  2 
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The  act  also  relieved  many  dishonest 
debtors  from  the  payment  of  their  past 
debts,  for  it  deprived  the  creditor  of 
his  most  efficient  remedy;  and  as  to 
all  future  dealings,  it  rendered  the 
small  tradesman  less  willing  to  give  cre- 
dit to  those  who,  under  the  old  system, 
had  it  But  the  act  did  more :  it  encou- 
raged fraud  and  a  fraudulent  system  of 
trade.  Persons  who  were  refused  credit 
by  respectable  tradesmen,  wlio  honestly 
paid  for  their  goods,  could  still  obtain 
credit  of  tradesmen  whose  practices  were 
not  60  honest.  The  amount  of  mischief, 
both  pecuniary  and  moral,  caused  by  this 
unwise  measure,  may  be  estimated  from 
the  loud  complaints  against  it  from  all 
parts  of  the  kingdom,  from  a  great  variety 
of  tradespeople,  especially  tailors,  shoe- 
makers, butchers,  bakers,  grocers,  three- 
fourths  of  whose  debts,  and  of  retail 
tradesmen  generally,  are  ordinarily  in 
sums  under  20/.  In  some  wholesale 
trades  three-fourths  of  the  debts  are  also 
in  sums  under  20/.  Their  debtors  set 
them  at  defiance,  as,  except  in  cases  of 
fraud,  there  was  no  power  of  obtaining 
payment  except  by  an  action  in  one  of 
the  superior  courts,  in  which  case  the 
creditor  would  have  to  pay  the  costs  out 
of  his  own  pocket,  and  in  the  end  might 
be  unable  to  obtain  satisfaction  for  the 
debt.  Even  in  the  small  debts'  courts, 
the  costs  allowed  being  small,  the  cre- 
ditor who  sued  was  generally  charged 
extra  costs,  which  could  not  be  charged 
to  the  debtor.  Many  tradesmen  had  debts 
in  sums  of  less  than  20/.  which  in  the 
aggregate  amounted  to  a  large  sum,  per- 
haps in  some  cases  to  2000/.  or  3000/. 
In  some  of  the  provincial  towns  it  was 
stated  that  the  aggregate  amount  owing 
in  sums  under  20/.  was  not  less  than 
100,000/. 

It  would  seem  as  if  the  legislature 
made  this  alteration  as  to  20/.  debts 
under  the  opinion  that  all  persons  liable 
to  that  am.ount  and  under,  must  be  very 
ill-used  people  who  required  relief,  and 
that  the  creditors  need  not  to  be  regarded 
in  the  matter.  The  creditors,  however, 
did  not  fail  to  make  their  complaints 
known,  and  never  were  complaints  more 
reasonable. 

The  legislature  have    now  remedied 


the  mischief  which  they  did  by  a  new 
act,  8  &  9  Vict,  c.  127,  and  intituled  very 
significantly  'An  act  for  the  better  se- 
curing the  payment  of  small  debts ;'  and 
it  began  by  declaring,  which  every  think- 
ing man  will  allow  to  be  true,  that  "  it  is 
expedient  and  just  to  give  creditors  a 
further  remedy  for  the  recovery  of  debts 
due  to  them."  The  sums  to  which  the 
act  applies  are  debts  under  20/.,  exclusive 
of  costs.  The  powers  of  7  &  8  Vict.,  c. 
96,  and  of  the  several  acts  relating  to 
insolvency  are  applicable  to  8  &  9  Vict., 
c.  127. 

The  act  (8  &  9  Vict.  c.  127)  gives 
to  creditors  the  means  of  obtaining  pay- 
ment of  sums  under  20/.,  besides  the  costs 
of  suit,  by  the  following  process.  A  cre- 
ditor who  has  obtained  judgment,  or 
order  for  payment  of  a  debt  not  exceeding 
20/.  (exclusive  of  costs)  may  summon  hig 
debtor  before  a  commissioner  of  bank- 
ruptcy ;  or  he  may  summon  his  debtor 
before  any  court  of  requests  or  conscience, 
or  inferior  court  of  record  for  the  re- 
covery of  small  debts,  if  the  judge  of  such 
court  is  a  barrister-at-law,  a  special 
pleader,  or  an  attorney  of  ten  years' 
standing.  It  may  here  be  remarked  that 
this  part  of  the  act  which  takes  the  juris- 
diction of  the  courts  of  request  out  of  the 
hands  of  non-professional  commissioners 
is  a  new  provision.  The  judges  of  these 
courts  are  made  removeable  for  misbe- 
haviour or  misconduct,  and  the  courts 
will  be  assimilated  in  some  degree  to  the 
Bankruptcy  and  Insolvency  Courts. 

On  the  appearance  of  the  debtor  before 
the  commissioner  or  court  upon  sum- 
mons, he  will  be  examined  by  the  court, 
or  by  the  creditor  if  he  think  fit,  "  touch- 
ing the  manner  and  time  of  his  contracting 
the  debt,  the  means  or  prospect  of  pay- 
ment he  then  had,  the  property  or  means 
of  payment  he  still  hath  or  may  have, 
the  disposal  he  may  have  made  of  any 
property  since  contracting  such-  debt.' 
The  commissioner  is  empowered  to  make 
an  order  on  the  debtor  "  for  the  payment 
of  his  debt  by  instalment  or  otherwise ;" 
and  if  the  debtor  fails  to  attend  or  to  make 
satisfactory  answer,  or  shall  appear  to 
have  been  guilty  of  fraud  in  contracting 
the  debt,  or  to  have  wilfully  contracted  it 
without  reasonable  prospect  of  being  able 
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to  pay  it,  or  to  have  concealed  or  made 
away  with  his  property  in  order  to  defeat 
his  creditors,  the  commissioner  or  judge 
of  the  court  may  commit  him  for  any 
time  not  exceeding  forty  days ;  but  such 
imprisonment  will  not  operate  in  satis- 
faction of  the  debt.  Wearing  apparel  and 
bedding  of  a  judgment  debtor,  and  the 
implements  of  his  trade,  amounting  in  the 
whole  to  a  sum  not  exceeding  5l.  in  value, 
are  exempted  from  seizure.  The  powers  of 
all  inferior  courts  under  this  act  are  assimi- 
lated ;  and  a  suit  commenced  in  one  small 
debt  court  cannot  be  removed  to  another 
similar  court  in  the  same  town.  When  a 
debt  exceeds  H)l.,  the  suit  may  be  removed 
by  certiorari  to  the  superior  courts.  Any 
of  her  Majesty's  secretaries  of  state  are 
empowered  to  alter  or  enlarge  the  juris- 
diction of  all  small  debts  and  inferior 
courts.  The  act  itself  enlarges  the  juris- 
diction of  courts  of  requests,  where  sums 
not  exceeding  2l.  could  heretofore  only  be 
recovered,  and  now  sums  not  exceeding 
20l.  may  be  recovered  in  them.  It  is  provi- 
ded by  the  act,  that  all  suitors'  money  paid 
into  court  and  not  claimed  for  six  years, 
is  to  go  into  a  fund  for  the  payment  of  the 
necessary  expenses  of  carrying  on  the 
business  of  the  court. 

The  act  7  &  8  Vict.  c.  70,  which  came 
into  operation  1st  September,  1844,  and 
is  entitled  *  An  Act  for  facilitating  ar- 
rangements between  Debtors  and  Credi- 
tors,' is  of  the  nature  of  an  insolvent  act. 
Under  this  act  a  debtor  who  is  not  sub- 
ject to  the  Bankrupt  Laws  may  apply  by 
petition  to  a  court  of  bankruptcy  and 
obtain  protection  from  arrest,  provided 
liis  petition  be  signed  by  one-third  in 
number  and  value  of  his  creditors.  The 
debtor's  petition  must  set  forth  the  cause 
of  inability  to  meet  his  creditors,  and 
contain  a  proposition  for  the  future  pay- 
ment or  the  compromise  of  his  debts,  and 
a  statement  of  his  assets  and  debts.  Any 
one  of  the  commissioners  of  bankruptcy 
may  examine  the  petitioning  debtor,  or 
any  creditor  who  may  join  in  the  petition, 
or  any  witness  produced  by  the  debtor, 
in  private ;  and  if  he  be  satisfied  with 
the  statements  made,  he  may  convene  a 
general  meeting  of  all  the  petitioner's 
creditors,  and  appoint  an  official  assignee, 
registrar,  or  a  creditor  tc  report  the  pro- 


ceedings. If  at  the  first  meeting  the 
major  part  of  the  creditors  in  number  and 
value,  or  nine-tenths  in  value,  or  nine- 
tenths  in  number  of  those  whose  debts 
exceed  20Z.,  shall  assent  to  the  proposition 
of  the  debtor,  a  second  meeting  is  to  be 
appointed.  If  at  the  second  meeting 
three-fifths  of  the  creditors  present  in 
number  and  value,  or  nine-tenths  in 
value,  or  nine-tenths  in  number  of  those 
whose  debts  exceed  20^.,  shall  agree  to 
the  arrangement  made  at  the  first  meet- 
ing and  reduce  the  terms  to  writing,  such 
resolution  shall  be  binding,  provided  one 
full  third  of  the  creditor  in  number  and 
value  be  present.  Under  this  arrange- 
ment the  affairs  of  the  debtor  may  be 
settled.  When  this  has  been  effected, 
a  meeting  of  the  creditors  is  to  be  held 
before  the  commissioner,  who  is  to  give 
the  debtor  a  certificate,  which  shall  ope- 
rate as  a  certificate  under  the  statute 
relating  to  bankrupts. 

The  regulations  of  the  7  &  8  Vict.  c. 
96,  as  to  debts  under  201.  caused  universal 
dissatisfaction  among  creditors  in  Eng- 
land and  Wales,  as  we  have  already  ob- 
served. The  debtors,  we  may  presume, 
were  satisfied  with  the  new  law.  The 
evidence  taken  before  the  Lords'  Commit- 
tee in  1845  proved  the  necessity  ot 
amending  this  act.  The  history  of  this 
piece  of  unwise  legislation  and  of  its  cor- 
rection is  useful.  It  shows  how  ill- 
considered  measures  may  sometimes 
become  law  in  this  country,  in  which  the 
mass  of  public  business  is  so  enormous 
that  important  statutes  are  sometimes 
enacted  in  great  haste  and  consequently 
without  due  deliberation.  It  also  show? 
that  the  force  of  opinion,  when  sustained 
b)*^  sound  reasons  and  directed  by  men 
of  judgment,  is  strong  enough  to  induce 
the  legislature  to  amend  their  mistakes. 

The  law  of  debtor  and  creditor  has 
been  a  difficulty  in  all  countries.  In 
England  an  insolvent  debtor  may,  in 
certain  cases,  be  subjected  to  the  operar 
tion  of  the  Bankrupt  Laws.  [Bank- 
rupt.] If  he  cannot  claim  the  benefit  of 
the  Bankrupt  Laws,  he  is  subject  to  the 
law  that  relates  to  insolvent  debtors. 
The  question  of  arrest  and  imprisonment 
for  debt  has  been  chiefly  discussed  with 
reference  to  insolvent  debtors,  that  is,  the 
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class  of  debtors  whose  debts  have  not 
been  contracted  in  the  operations  of  trade 
or  commerce,  or  under  such  circum- 
stances as  to  bring  them  within  the  Bank- 
rupt Laws. 

Formerly  there  were  two  kinds  of 
arrest  in  civil  cases,  that  which  took 
place  before  trial,  and  was  called  arrest 
on  mesne  process ;  and  that  which  takes 
place  after  trial  a'nd  judgment,  and  is 
called  arrest  on  final  process.  In  the 
arrest  on  mesne  process  it  was  only  ne- 
cessary for  the  plaintiff  to  make  an  affi- 
davit that  the  cause  of  action  amounted 
to  20/.  (7  &  8  Geo.  IV.  c.  71),  upon 
which  he  could  sue  out  a  writ  called  a 
capias,  which  was  directed  to  the  sheriff, 
who  thereupon  gave  his  officers  a  warrant 
for  seizing  the  alleged  debtor.  The  sta- 
tute 1  &  2  Vict.  c.  110,  §§  2,  8,  4,  5,  6, 
enacted  that  no  person  can  be  arrested 
for  alleged  debt  before  a  judgment  has 
been  obtained  against  him,  unless  it  can 
be  shown  to  the  satisfaction  of  a  judge  of 
one  of  the  superior  courts  that  the  plaintiff 
has  a  cause  of  action  against  such  person 
to  the  amount  of  20/.  or  upwards,  and 
that  there  is  probable  cause  to  believe 
that  the  defendant  is  about  to  quit  Eng- 
land. A  defendant  may  also  be  arrested 
upon  mesne  process  when  he  has  received 
an  unfavourable  judgment  in  the  court 
for  the  relief  of  insolvent  debtors  (1  &  2 
Vice,  no,  §  85). 

Arrest  in  execution  is  therefore  now 
the  only  arrest  that  is  of  any  practical 
importance :  it  means  the  arresting  of  a 
man  after  a  court  of  justice  has  decided 
that  he  owes  a  debt.  The  ground  of  ar- 
resting the  man  is,  that  he  does  not  pay 
the  debt  pursuant  to  the  judgment;  in 
other  words,  he  disobeys  the  command 
of  the  court,  which  has  declared  that  he 
must  pay  a  certain  sum  of  money  to  the 
plaintiff. 

On  the  subject  of  maintaining  the  law 
of  arrest  in  execution  there  has  been  dif- 
ference of  opinion.  The  best  arguments 
in  favour  of  it  that  we  have  seen  are 
contained  in  a  '  Supplementary  Paper  on 
Bankruptcy  and  Insolvency,  by  William 
John  Law,  Esq.  Dissentient  from  the 
Keport.  Presented  to  both  Houses  of  Par- 
liament, 1841.'  Mr.  Law  did  not  sign 
the  report  of  the  other  commissioners  on 


the  subject  because  he  did  not  agree  with 
them  ;  and  the  Supplementary  Paper  con- 
tains the  reasons  of  his  dissent. 

With  respect  to  arrest  in  execution, 
Mr.  Law's  intimate  knowledge  of  the 
relation  of  debtor  and  creditor  has  en- 
abled him  to  answer  fully  all  the  argu- 
ments of  those  who  attempt  to  show  the 
insufficiency  of  this  final  arrest.  He  has 
proved  beyond  doubt  the  justice  of  this 
final  arrest,  or  if  the  word  justice  be  ob- 
jected to,  its  usefulness  to  the  community. 
A  man  is  not  now  arrested  till  he  has 
disobeyed  the  judgment  of  a  court  of 
justice.  It  is  his  business  to  show  why 
he  disobeyed  the  judgment ;  and  in 
the  mean  time  either  his  person  must  be 
secured,  or  the  judgment  of  the  court 
must  be  treated  as  a  mere  idle  form.  It 
may  be  said,  the  plaintiff  can  proceed  to 
take  the  debtor's  property  :  but  even  visi- 
ble property  cannot  always  be  got  at ;  for 
when  the  sheriff  goes  to  seize  it,  "  some 
one  on  the  premises  holds  up  a  bit  of 
parchment  called  a  bill  of  sale,  and 
frightens  him  out  again  ;  there  is  not  one 
plaintiff  in  five  hundred,  great  or  small, 
who  has  courage  enough  to  indemnify 
the  officer,  and  defy  the  fraud."  If  there 
is  this  difficulty  as  to  the  taking  posses- 
sion of  a  debtor's  visible  property,  what 
must  be  the  difficulty  of  getting  at  the 
property  of  the  debtor  which  is  not  visi- 
ble ?  And  what  other  mode  can  be  sug- 
gested of  compelling  the  defendant  to 
give  a  true  account  of  all  his  property 
than  to  imprison  him  until  he  does  ?  "A 
defendant  has  always  been  prone  to  place 
his  property  out  of  reach  of  an  execution, 
but  there  has  been  this  one  restraint :  he 
says  to  himself,  '  If  I  make  my  property 
safe,  they  will  take  me,  and  then  I  must 
bring  it  forward.'  When  property  only 
can  be  touched,  the  argument  is  changed, 
it  becomes  this  :  '  If  I  make  my  property 
safe,  my  enemy  can  do  nothing.'  So 
necessary  is  process  against  the  person 
for  process  against  the  property,  and  so 
unreasonable  is  it  to  require  of  the  cre- 
ditor by  record  the  establishment  of  any 
further  case,  in  order  to  entitle  him  to  an 
execution.  His  judgment  is  his  case: 
the  clearest  duty  lies  on  the  other  party 
to  establish  his  exemption  from  the  task 
of  satisfying  it." 
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The  great  argument  of  the  Report  from 
which  Mr.  Law  dissents  is  this :  that  all 
execution  against  the  person  presumes 
fraud.  This  argument  is  very  absurd. 
The  presumption  ought  to  be  against  the 
lebtor  who  does  not  obey  the  judgment 
^f  the  court.  He  may  be  guilty  of  fraud 
or  he  may  not :  it  is  his  business  to  ex- 
plain why  he  disobeys  the  order  of  the 
court.  This  argument  against  execution 
is  founded  on  the  presumption  being  in 
the  debtor's  favour,  instead  of  being,  as  it 
is,  against  him.  "  The  practical  justice 
and  wisdom  is  in  subjecting  all  (debtors) 
to  searching  inquiry,  for  the  purpose  of 
ascertaining  whether  they  are  dishonest 
or  not.  I  am  quite  sure  that  in  that 
court  (the  Insolvent  Court)  where  search- 
ing inquiry  is  known  and  practised,  it  is 
found  necessary  to  be  applied  to  every 
case  as  the  means  of  disclosing  its  true 
character  and  merits." 

"  Blamelessness  must  not  be  presumed : 
faultiness  is  to  be  presumed :  it  may  or 
may  not  be  that  which  is  told  by  the  word 
fraud ;  the  precise  shade  cannot  be  pre- 
sumed ;  the  character  and  degree  are  to  be 
learned  through  a  deliberate  and  forced 
enquiry.  It  is  misrepresentation  to  say 
thai,  fraud  is  presumed  and  punished  on 
presumption  ;  the  coercion  which  was 
once  purely  punishment  is  now  necessary 
coercion  to  the  investigation  of  a  ques- 
tion in  which  presumption  is  and  ought 
to  be  against  the  party  coerced.  The  debtor 
in  execution  is  the  applicant  for  indul- 
gence ;  he  has  to  establish  his  case ;  but  he 
IS  at  liberty  to  institute  proceedings  to- 
wards this  question  instantly  on  his  arrest; 
and  not  only  is  he  at  liberty  to  seek  exemp- 
tion from  the  consequences  of  the  injury 
which  he  has  done  to  the  particular  party 
who  has  pursued  him,  but  to  use  the  same 
opportunity  for  acquiring  a  privilege 
against  every  person  in  the  kingdom  to- 
wards whom  he  stands  in  a  similar  predica- 
ment :  on  giving  to  the  true  owners  a  part 
if  their  property,  or  on  showing  that  there 
remains  no  part  to  surrender,  he  receives, 
if  excuse  is  found  for  granting  it,  this 
great  boon — a  total  freedom  for  tlie  future 
of  person  and  property;  save  that  if  ever 
he  become  in  the  full  and  fair  sense  of 
the  words  of  ability  to  pay,  there  will 
reside  in  a  competent  tribunal  the  power 


to  ascertain  that  ability  and  to  exact  that 
payment. 

"  It  is  almost  unnecessary  to  say  that 
these  results  ought  not  to  be  enjoyed 
without  that  full  disclosure  of  the  history 
of  his  property  which  is  found  iu  the 
schedule  of  an  insolvent  debtor;  that 
full  opportunity  for  the  creditors  to 
challenge  this  history;  and  that  fair, 
deliberate,  and  effective  investigation 
of  its  truth  which  is  made  in  that 
court." 

These  general  arguments  in  favour  of 
the  justice  of  final  execution  are  sup- 
ported by  Mr.  Law  with  facts  equally 
strong,  which  also  prove  the  efficacy  of 
such  arrest.  The  mode  in  which  he  has 
examined  the  arguments  in  favour  of 
abolishing  arrest,  which  are  derived  from 
certain  returns,  is  completely  convincing. 
The  wonder  is  that  such  shallow  argu- 
ments against  the  law  of  arrest  should 
ever  have  been  brought  forward.  The 
efficacy  of  arrest  must  not  be  estimated 
"  by  the  extent  of  dividends  made  in  the 
Insolvent  Debtors'  Court,  or  the  propor- 
tion of  unfavourable  judgments ;"  though 
it  must  be  remembered  that  the  divi- 
dends are  not  none  at  all,  as  some  people 
suppose. 

It  is  clearly  shown  by  Mr.  Law  that 
arrest  does  make  people  pay,  who  do  not 
pay  till  they  are  arrested  ;  it  is  found  that 
the  examination  to  which  insolvents  are 
subjected  exposes  a  great  amount  of  fraud ; 
and  it  is  also  certain  that  the  number  of 
those  who  are  induced  to  pay  by  the  fear 
of  arrest  is  considerable,  just  as  the  fear 
of  other  punishment  prevents  many  per- 
sons from  committing  crimes,  who  have 
no  other  motive  to  deter  them.  The  fear 
of  arrest  is  precisely  that  preponderating 
weight  which  is  wanted  to  induce  those 
whose  honesty  is  wavering  to  incline  to 
the  right  side. 

The  arguments  of  Mr.  Law  should  be 
read  by  every  man  who  wishes  to  form 
a  sound  judgment  on  the  law  of  insolvent 
debtors  in  England ;  and  so  much  of  his 
arguments  as  have  here  been  given,  may 
help  to  diffuse  some  juster  opinions  on  a 
subject  in  which  a  sympathy  with  debtors, 
to  the  total  forgetful ness  of  creditors,  has 
led  many  well-meaning  people  to  adoj)! 
conclusions  that  tend  to  uusettle  all  the 
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relations  of   society,  and    to    confound 
honest  men  and  rogues. 

In  Scotland,  the  being  in  a  state  of 
insolvency  has  the  same  effect  in  regard 
to  questions  of  stoppage  in  transitu,  and 
others  connected  with  sale  and  delivery, 
as  it  has  in  England;  The  word  is  often 
used  in  connection  with  the  bankrupt 
law,  because  being  insolvent  is  one  of 
the  ingredients  of  Notour  Bankruptcy. 
[Bankrupt.]  Cessio  bonorum  is  the 
name  of  the  procedure  that  in  Scotland 
stands  in  place  of  the  insolvency  relief 
system  in  England.     [Cessio  Bonorum.] 

INSTANCE  COURT.  [Admiralty, 
Courts  of.] 

INSTITUTION.  [Benefice,  p.  340.] 

INSURANCE,  FIRE.  Among  those 
associations  whose  object  it  is  to  secure 
individuals  from  the  consequences  of 
accidental  loss,  companies  for  assuring 
the  owners  of  property  from  loss  arising 
from  fire  are  among  those  of  most  obvious 
utility,  and  have  long  been  successfully 
established  in  this  country.  It  might 
have  been  expected  that  the  great  advan- 
tage to  society  in  general  of  individuals 
providing  against  their  ruin  by  means  of 
trifling  annual  contributions  would  have 
been  so  far  acknowledged  on  the  part  of 
the  British  legislature  as  to  prevent  the 
imposing  of  a  tax  upon  the  prudence  of 
the  people.  Such,  however,  is  not  the 
fact,  and  a  duty  is  levied  at  the  rate  of 
3s.  per  cent,  per  annum  upon  the  amount 
of  property  insured  against  destruction 
by  fire,  which  rate  is,  in  most  cases,  equal 
to  200  per  cent,  upon  the  premium  de- 
manded by  the  insurance  offices,  which 
premium  is  found  sufficient  to  cover 
all  losses,  as  well  as  to  defray  the  ex- 
penses of  management,  and  to  afibrd  an 
adequate  return  to  capitalists  who  embark 
their  property  in  the  undertaking.  How 
far  the  imposition  of  this  tax  prevents  in- 
surances being  effected  it  is  not  possible 
to  determine.  That  many  persons  neglect 
to  insure  against  the  risk  of  fire  from 
being  compelled  to  pay  4s.  Gdf.  for  each 
lOO/.  value  of  their  property,  who  would 
not  neglect  such  precaution  if  they  could 
attain  security  by  payment  of  Is.  OJ,  for 
a  like  amount,  will  be  readily  acknow- 
ledged; and  tiie  propriety  of  repealing 
this  tax  has  been  frequently  urged.     But 


this  tax  produces  to  the  revenue  above  a 
million  sterling,  and  as  the  amount  is 
raised  without  trouble  and  at  little  cost, 
the  tax  offers  to  the  minister  of  the  day 
an  inducement  for  its  continuance  which 
it  will  be  difficult  to  overcome.  There 
is  indeed  no  individual  who  can  complain 
of  special  injury  or  grievance  from  the 
tax  :  it  is  imposed  on  all  persons  alike ; 
and  the  insurance  offices,  by  which  it  is 
collected  and  paid  over  to  the  govern- 
ment, have  an  advantage  in  its  continu- 
ance, in  respect  of  the  discount  or  allow- 
ance which  is  made  to  them  on  the 
amount — an  advantage,  however,  more 
specious  than  real,  as  the  repeal  of  the 
tax  would  greatly  increase  the  business 
of  the  offices. 

During  a  period  of  distress  experienced 
by  the  agriculturists,  the  landowners  and 
farmers  of  Great  Britain,  acting  through 
their  representatives  in  parliament,  ob- 
tained in  1833  an  advantage  over  other 
classes  of  the  community  by  the  repeal  of 
the  duty  upon  insurance  of  farm  produce, 
farming  stock,  and  implements  of  hus- 
bandry (3  &  4  Wm.  IV.  c.  23). 

There  is  no  reason  why  the  insurance 
of  farm  produce  should  have  this  advan- 
tage over  any  other  kind  of  produce ;  and 
the  total  repeal  of  this  impolitic  and  now 
unjust  tax,  since  it  no  longer  falls  equally 
on  all,  would  be  loudly  called  for  by  all 
classes  of  the  community,  if  they  were 
aware  of  their  true  interests.  It  is  the 
interest  of  the  state  that  partial  losses 
should  be  distributed  among  a  large  num- 
ber of  capitalists,  to  each  of  whom  the 
loss  is  trifling,  while  by  the  contributions 
of  many  individuals  one  individual  maA? 
be  saved  from  ruin,  and  that  capital  whicl 
he  is  productively  employing  in  some 
branch  of  business  may  not  be  all  at  once 
withdrawn  from  it.  The  advantage  to  the 
individual  whose  property  is  destroyed, 
of  having  it  restored  to  him  so  that  he 
does  not  lose  his  business  or  occupation, 
is  too  obvious  to  need  any  remark.  The 
advantage  to  the  labourer  is  equally 
great,  for  in  many  cases  the  loss  of  the 
employer  would  throw  him  and  others 
out  of  profitable  employment ;  and  if  his 
employer  were  not  indemnified  by  a  fire 
insurance,  the  labourer  would  often  be 
ruined  as  well  as  the  employer. 
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Cases  occur  in  which  frauds  are  prac- 
tised by  parties  insuring  for  more  than 
their  property  is  worth;  and  there  are 
also  cases  in  which  property  has  been 
burnt  by  insolvent  persons  in  order  to  Ob- 
tain the  insurance  money.  The  com- 
panies sometimes  consider  it  prudent  Jo 
pay  the  money,  though  the  claim  might 
be  disputed ;  and  sometimes  it  is  success- 
fully disputed.  The  best  institutions  are 
liable  to  be  abused ;  but  institutions  are 
useful  when  their  object  can  be  eft'ected 
iu  the  great  majority  of  cases,  and  the 
exceptions  must  be  put  to  the  account  of 
accident,  just  as  it  is  useful  to  plough  and 
sow,  though  accident  sometimes  prevents 
the  reaping. 

The  amount  of  farming  stock  insured 
in  1843  was  60,232,999/.,  of  which 
4,598,794/.  was  insured  in  Scotch  and 
Irish  offices ;  33,628,007/.  in  London 
offices;  and  22,006,198/.  in  English  coun- 
try offices.  In  1843  the  Norwich  Union 
office  insured  farming  stock  to  the  amount 
of  9,618,306/.  The  Fire  Offices  have  on 
some  occasions  refused  to  insure  farming 
stock  in  districts  where  the  agricultural 
labourers  were  badly  oif  and  acts  of  in- 
cendiarism very  frequent. 

The  sums  insured  against  fire  in  Eng- 
land, Scotland,  and  Ireland,  in  1801  and 
1841  were  as  follows: — 

1801  1841 

England  .  €219,623,954  £605,878,933 

Scotland  .  .       3,786,146  44,655,300 

Ireland    .  .       8,832,125  31,005,606 

The  total  sums  insured  in  the  United 
Kingdom  in  each  of  the  years  1801, 181 1, 
1821,  1831,  and  1841,  and  the  increase 
per  cent,  on  a  comparison  of  each  year 
with  1801  were  as  under: — 

£  Inc.  per  cent. 
1801         232,242,225 

1811         366,704,800  57-8 

1821         408,037,332  75*6 

1831          526,655,332  126-7 

1841         681,539,839  193*4 

(Porter's  *  Progress  of  the  Nation,'  iii. 
p.  123.) 

The  duty  on  fire  insurances  has  ex- 
ieeded  a  million  sterling  annually  for  the 
last  few  years.  The  duty  in  the  follow- 
ing years  was; — 


£ 

1837  903,311 

1838  944,984 

1839  968,476 

1840  974,610 


£ 

1841  1,022,312 

1842  1,027,467 

1843  1,051,543 

1844  0,000,000 


In  one  London  Fire  Insurance  Office 
the  duty  paid  in  1843  amounted  to 
171,692/.  and  in  another  to  125,921/,,  or, 
together,  297,613/.  out  of  1,051,543/.  paid 
by  all  the  offices  in  the  United  Kingdom. 
The  duty  paid  by  Scotch  and  Irish  offices 
in  1843  was  115,770/.;  690,446/.  by  Lon- 
don offices ;  and  245,327/.  by  country 
offices  in  England. 

INSUKANCE,  LIFE.  [Life  In- 
surance.] 

INSURANCE,  MARINE.    [Ships.] 

INTERDICT,  in  the  law  of  Scotland, 
a  judicial  prohibition  of  injurious  illegal 
proceedings.  Although  both  the  term 
and  the  practice  have  been  derived 
from  the  interdictum  of  the  Romans, 
the  process  has  much  more  analogy  with 
the  '*  injunction"  of  the  English  Equity 
Courts.  It  has  to  be  kept  in  view,  how- 
ever, that  in  Scotland  neither  a  real  nor 
a  nominal  conflict  between  courts  ad- 
ministering the  law  of  civil  rights  is 
known,  and  therefore  there  is  nothing 
analogous  to  an  injunction  in  a  court  of 
equity  against  proceedings  in  a  court  of 
law.  Interdicts  granted  by  the  ordinary 
law  courts  against  proceedings  in  the 
ecclesiastical  courts  are  however  not  un- 
common, and  in  the  late  discussions  which 
produced  the  secession  of  the  "  Free 
Church,"  many  interdicts  were  granted 
by  the  Court  of  Session  against  the  exe- 
cution of  proceedings  of  the  ecclesiastical 
courts  which  were  supposed  to  interfere 
with  the  rights  of  individuals.  The  Court 
of  Session  and  the  local  courts  of  the 
sheriffs  can  grant  interdicts.  The  prac- 
tice is,  when  a  case  of  immediate  danger 
from  any  anticipated  proceeding  can  be 
made  out,  to  grant  an  interim  interdict  on 
an  ex  parte  application,  the  other  party 
being  heard  before  it  is  made  final. 
Where  no  case  of  immediate  urgency  is 
made  out,  the  court  appoints  parties  to 
be  heard  on  the  merits,  or  technically 
"  passes  the  vote  to  try  the  question."  In 
the  Court  of  Session  interdicts  are  ap- 
plied for  to  the  Lord  Ordinary  on  the 
bills,  and  his  decision  may  be  carried  to 
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the  inner  house.  On  a  late  occasion, 
some  persons  having  contracted  with  the 
proprietors  of  a  grave-yard  in  Edinburgh 
for  a  site  on  which  a  public  monument 
should  be  erected  to  the  memory  of  "  The 
political  martyrs  of  1793-4,"  some  per- 
sons who  had  family  burial  places  in  the 
grave-yard  applied  for  interdict,  on  the 
plea  that  the  proposed  monument  was 
offensive  to  them.  The  interdict  was 
granted  by  the  Lord  Ordinary  on  the 
bills,  but  recalled  by  the  Inner  House. 

INTERDICTUM.  In  the  Roman  law 
the  general  distinction  between  an  action 
(actio)  and  an  interdict  (interdictum)  is 
this.  In  the  case  of  an  action,  the  prator, 
upon  the  application  of  a  complainant, 
if  he  saw  no  objection,  granted  him  an 
action  in  these  terms :  judicium  dabo,  or 
actionem  dabo.  A  judex  was  then  ap- 
pointed, whose  business  it  was  to  examine 
into  the  matter  pursuant  to  the  praetor's 
formula,  and  to  decide  or  pronounce  a 
judgment.  In  the  case  of  an  interdict, 
when  application  was  made  to  the  praetor 
by  a  complaining  party,  if  a  sufficient 
case  was  made  out,  the  praetor  imme- 
diately made  an  order,  which  varied  ac- 
cording to  the  case,  and  was  indicated  by 
one  of  these  words :  restituas,  exhibeas, 
veto.  The  general  description  of  the 
praetor's  interdictum  is  this :  it  ordered  a 
certain  thing  to  be  done,  or  it  forbade  a 
certain  thing  to  be  done.  When  the  or- 
der was  to  produce  (exhibere)  a  certain 
thing,  or  to  make  some  restitution  (resti- 
tuere)  as  to  a  certain  thing,  the  order  was 
properly  called  a  decretum.  When  the 
order  forbade  a  certain  thing,  as  for  in- 
stance, to  disturb  a  man  fairly  (bona  fide) 
in  possession  of  a  thing,  it  was  properly 
called  an  interdictum.  But  the  term 
interdictum  was  also  applied  as  a  general 
term  to  both  kind  of  orders. 

The  praetor's  order  might  in  some  cases 
settle  the  matter  in  dispute.  If  the  de- 
fendant submitted,  no  farther  proceeding 
would  be  necessary.  If  further  proceed- 
ings were  necessary,  the  interdict  must  be 
viewed  merely  as  the  commencement  of 
judicial  proceedings,  which  were  compre- 
hended under  the  term  actio  in  its  wider 
sense.  The  matter  in  dispute  was  brought 
before  a  court  (judex,  or  recuperatores) 
named  by  the  praetor. 


As  to  the  exact  nature  of  the  Roniats 
interdict,  there  is  some  difference  of 
opinion.  The  question  is,  whether  the 
interdict  was  merely  a  summary  process, 
or  whether  it  was  (originally)  a  mode  of 
giving  relief  when  there  was  no  other 
mode. 

The  authorities  for  the  Roman  inter- 
dict are  Gaius  iv.,  138-170;  Paulus,  Sen- 
tentiae  Receptae,  v.,  tit.  6  ;  Dig.  43  ; 
See  also  Savigny,  Das  Recht  des  Besitzes, 
p.  403-516,  5th  ed. ;  Puchta,  Institutionen, 
ii.  p.  138. 

INTEREST.    [Usury.] 

INTERMENT,  the  burial  of  a  dead 
body  in  the  earth.  The  manner  of  dis- 
posing of  the  bodies  of  the  dead  has 
varied  in  different  nations ;  but  the  most 
general  modes  have  been  interment  in 
the  earth  and  burning  on  a  funeral  pile. 
The  practice  of  burying  is  probably  the 
oldest  mode,  and  with  most  nations  has 
been  the  ordinary  mode  of  sepulture  ;  but 
the  custom  of  burning  the  body,  and 
afterwards  collecting  the  ashes  and  de- 
positing them  in  a  tomb  or  urn,  became 
very  general  among  the  Greeks  and  Ro- 
mans. Among  the  Greek  nations,  how- 
ever, both  the  burning  of  the  dead  and 
the  interment  of  dead  bodies  in  the  earth 
were  practised.  The  Romans  in  the 
earlier  periods  of  their  history  certainly 
buried  their  dead  It  is  recorded  that 
Sulla  was  the  first  member  of  the  Cor- 
nelia gens  who  was  burnt.  The  Egyp- 
tians do  not  seem  to  have  ever  adopted 
the  practice  of  burning  the  dead ;  and 
though,  as  we  have  observed,  burning 
became  common  among  the  Greeks  and 
Romans,  it  seems  that  interment  was 
always  practised  by  the  lower  orders 
among  the  Romans.  At  Rome  bodies 
were  sometimes  buried  in  pits  (puticuli), 
or  thrown  to  decay  in  certain  unfre- 
quented places.  (Varro,  De  Ling.  Lat. 
V.  25  ;  Horace,  1,  Sat.  v.  8,  &c.)  Tacitus 
(xvi.  6)  speaks  of  the  embalming  and 
interment  of  Poppaea,  the  wife  of  Nero, 
as  a  deviation  from  the  general  prac- 
tice. The  practice  of  burning  the  dead 
appears  to  have  gradually  gone  into 
disuse  under  the  Empire;  and  probably 
it  was  never  practised  by  the  Christians. 

A  Constitution  of  the  Emperor  Justi- 
nian (a.d.  537)  regulated  tlie  expense  of 
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funerals  in  Constantinople.  The  am- 
stitution  refers  to  prior  legislation  of 
Constantine  and  Anastasius.  The  object 
of  the  regulation  is  well  expressed  in  the 
following  words : — It  was  to  "  secure  men 
against  the  double  calamity  of  losing 
their  friends,  and  at  the  same  time  incur- 
ring heavy  pecuniary  liabilities  on  their 
account."  Provision  was  made  for  se- 
curing interment  to  each  person  free  of 
cost,  and  for  protecting  the  surviving 
friends  from  the  extortion  of  those  who 
buried  the  dead.  Funds  were  appro- 
priated for  the  purpose  of  interment, 
which  was  conducted  by  persons  ap- 
pointed for  the  purpose,  and  with  decency, 
but  at  little  cost.  All  persons  were  to  be 
buried  alike,  with  some  small  allowance 
In  favour  of  those  who  wished  for  a  little 
more  display  at  their  own  cost ;  but  even 
this  additional  expense  was  limited;  and 
it  is  said,  "  thus  there  will  be  nothing 
undetermined ;  but  both  those  who  wi^ 
to  have  funerals  on  a  moderate  scale  will 
enjoy  the  advantages  of  our  rule,  and 
those  who  wish  for  more  liberal  arrange- 
ments will  not  be  mulcted  heavily,  and 
will  be  enabled  to  show  their  liberality  at 
moderate  cost."  The  whole  Constitution 
is  very  curious ;  but  a  full  explanation  of 
it  would  require  some  labour.  The  ob- 
jects of  it  have,  however,  been  sufficiently 
stated  here.  The  means  by  which  they 
were  accomplished  would  not  be  suitable 
to  this  country.     (Novell,  59.) 

At  Bombay,  says  Niebuhr  (Beisebe- 
schreibimg,  &c.  ii.  .50),  "  the  Parsees  have 
a  peculiar  manner  of  interring  their  dead. 
They  do  not  choose  to  rot  in  the  earth 
like  the  Jews,  Christians,  aud  Moham- 
medans, nor  be  burnt  like  the  Indians ; 
but  they  let  their  dead  be  digested  in  the 
stomachs  of  birds  of  prey.  They  have  at 
Bombay  a  round  tower  on  a  mountain  at 
some  distance  from  the  city,  which  is  co- 
vered on  the  top  with  planks.  Here  they 
place  their  dead,  and  after  the  birds  of 
prey  have  eaten  the  flesh,  they  collect  the 
bones  below  in  the  tower,  and  the  bones 
of  the  men  and  women  in  separate  ves- 
sels." Herodotus  (i.  140)  says  of  the 
autient  Magi  that  they  never  interred 
their  dead  till  they  were  torn  by  birds  or 
dogs.  In  Herbert's  '  Travels'  (ed.  lfJ38, 
p.  54),  there  is  a  representation  of  one  of 


these  Parsee  towers.  Some  nations  have 
eaten  the  aged  aud  also  killed  and  eaten 
those  who  were  attacked  by  disease,  and 
thus  anticipated  the  trouble  of  interment. 
This  revolting  practice  is  established  on 
sufficient  evidence  (Herodotus,  i.  216,  iii. 
99;  London  Geograp.  Journal,  ii.  199; 
Battas,  Penny  Cyclopadia.)  Dr.  Ley- 
den  states  that  the  Battas  frequently  eat 
their  aged,  or  infirm  relatives  as  an  act  of 
pious  duty.  The  Battas  are  not  a  fero- 
cious, but  a  quiet  and  timid  people.  Nie- 
buhr says  in  a  note  to  the  extract  given 
just  above,  "  At  Constantinople  I  heard, 
that  in  the  southern  part  of  Russia  there 
is  a  people  who  think  that  they  can  show 
to  their  dead  friends  and  relations  no 
greater  honour  than  to  eat  them.  So  dif- 
ferent are  the  opinions  of  mankind." 

These  are,  however,  singular  excep- 
tions to  the  general  practices  of  all  na- 
tions. Among  the  Europeans  and  those 
descendants  of  Europeans  who  have  set- 
tled in  parts  beyond  Europe,  the  inter- 
ment of  the  dead  in  the  earth  is  the 
universal  practice.  It  was  proposed, 
indeed,  to  revive  the  practice  of  burning 
during  the  French  revolution,  but  the 
proposal  was  not  adopted.  It  has  also 
been  the  practice  of  all  nations  called 
civilized,  and  perhaps  of  most  nations 
called  barbarous,  to  treat  the  dead  with 
decency,  and  to  accompany  the  funeral 
ceremony  with  religious  rites. 

The  places  set  apart  for  the  burial  of 
the  dead  are  generally  called  cemeteries, 
which  is  a  Greek  term  signifying  "  a 
place  of  rest  or  sleep,"  and  was  applied 
to  common  places  of  interment  by  the 
early  Christians.  Among  the  Greeks 
cemeteries  were  perhaps  always  without 
the  cities.  Among  the  Romaus  the 
tombs  were  generally  placed  by  the  sides 
of  the  public  roads.  It  was  an  enactment 
of  the  Twelve  Tables  that  a  dead  body 
was  not  to  be  buried  or  burnt  within  the 
city  (Dirksen,  Zwolf-Tqfel  Fragmented 
p.  057).  The  prohibition  against  \)urning 
in  the  city  is  supposed  by  Cicero  to  have 
been  made  to  prevent  risk  from  fire :  the 
reason  for  interment  not  benig  allowed 
within  the  city  is  not  stated.  A  regula- 
tion of  the  Twelve  Tables  appears  to  have 
limited  expenses  at  funerals  (Dircksen,  p. 
GG5) ;  aud  a  law  to  the  same  eti'ect  was 
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passed  in  the  time  of  the  Dictator  Sulla 
(Plutarch,  Sulla,  c.  35). 

The  early  Christians  followed  the 
custom  of  the  Romans  in  burying 
outside  of  cities ;  but  they  afterwards 
transferred  their  burial-places  to  the 
vicinity  of  the  churches  and  within 
towns,  where  they  have  continued  to  be 
generally  situated  up  to  the  present  time, 
the  churchyard  being  the  usual  place  of 
interment,  though,  when  the  church  is 
surrounded  by  houses,  it  is  by  no  means 
u  fit  situation  ;  for  the  putrid  exhalations 
arising  during  the  decomposition  of  ani- 
mal bodies  are  injurious  to  health,  and 
capable  of  giving  rise  to,  or  at  least  of 
encouraging,  the  progress  of  various  pes- 
tilential diseases,  of  which  the  most  com- 
mon in  this  country  are  low  nervous  or 
typhus  fevers.  Thus  the  situation  of 
cemeteries  becomes  an  important  consider- 
ation, in  connexion  with  public  health. 
The  advantage,  in  point  of  salubrity,  of 
having  burial-places  removed  to  some 
distance  from  large  towns,  is  now  begin- 
ning to  be  seen,  and  it  is  to  be  hoped  that 
in  a  few  years  the  practice  of  burying 
the  dead  in  this  country  in  the  midst  of 
crowded  cities  and  in  churches  will  en- 
tirely cease.  Cemeteries  should  be  placed 
on  high  ground,  and  to  the  north  of  ha- 
bitations, so  that  southerly  winds  should 
not  blow  over  the  houses  charged  with 
the  putrid  exhalations ;  low  wet  places 
should  be  avoided,  and  care  should  be 
taken  that  bodies  are  not  interred  near 
wells  or  rivers  from  which  people  are 
supplied  with  water. 

There  are  now  many  cemeteries  in  the 
neighbourhood  of  London,  and  also  in 
the  neighbourhood  of  other  large  towns  in 
England. 

The  subject  of  interment  possesses  con- 
siderable interest  in  a  legal  point  of  view, 
for  it  is  often  of  great  importance  to  de- 
termine how  long  a  body  hac  lain  in  the 
ground;  and  by  observing  the  changes 
which  naturally  take  place  in  bodies 
at  different  stages  of  decomposition,  it 
is  possible  in  some  cases  to  determine 
whether  certain  marks  are  the  result  of 
decomposition  or  the  remains  of  injuries 
inflicted  before  death. 

Of  late  years  the  subject  of  interment 
has  attracted  much  attention  in  England, 


and  a  great  amount  of  information  has 
been  collected.  Though  opinions  are  not 
unanimous,  the  evidence  appears  to  prove 
that  emanations  from  crowded  burial- 
grounds  and  from  the  vaults  of  churches 
do  injuriously  affect  the  health  of  per- 
sons who  live  near  them ;  and  that  these 
emanations,  when  sufficiently  concen- 
trated, may  produce  speedy  death.  The 
general  "conclusion  that  all  interments 
iu  churches  or  in  towns  are  essentially  of 
an  injurious  and  dangerous  tendency" 
{Report  on  the  Practice  of  Interment  in 
Towns),  is  at  least  made  a  strong  proba- 
bility, and  strong  enough,  coupled  with 
other  reasons,  to  justify  the  legislature  in 
forbidding  such  interments,  and  placing 
all  burying  grounds  under  such  regula- 
tions as  may  prevent  the  effluvia  from 
the  dead  from  becoming  detrimental  to 
the  health  of  the  living.  The  Report  to 
which  reference  has  been  made  contains, 
in  addition  to  the  evidence  on  the  inju- 
rious effects  of  crowded  burial  places, 
much  valuable  information  on  the  injury 
to  health  caused,  particularly  among  the 
poor,  by  the  delay  in  interments.  The 
following  remark  will  show  the  nature 
and  extent  of  this  evil :  "  In  a  large  pro- 
portion of  cases  in  the  metropolis  and 
in  some  of  the  manufacturing  districts, 
one  room  serves  for  one  family  of  the 
labouring  classes:  it  is  their  bed-roora, 
their  kitchen,  their  wash-house,  theii 
sitting-room,  their  dining-room  ;  and, 
when  they  do  not  follow  any  out-door 
occupation,  it  is  frequently  their  work- 
room and  their  shop.  In  this  one  room 
they  are  born,  and  live,  and  sleep,  and 
die,  amidst  the  other  inmates."  Among 
the  poor  in  some  parts  of  London  the 
average  time  that  a  body  is  kept  is  about 
a  week,  which  sometimes  arises  from 
inability  to  raise  money  for  the  funeral 
expenses,  as  well  as  other  causes;  and 
where  there  is  only  a  single  apartment, 
the  dead  and  the  living  occupy  it  together. 
The  injurious  consequences  to  health 
from  the  presence  of  a  dead  body,  some- 
times in  a  state  of  rapid  decomposition, 
in  a  small  ill-ventilated  apartment,  and 
particularly  when  death  has  been  the 
consequence  of  malignant  disease,  can- 
not be  disputed ;  and  the  moral  effect  on 
the  living  is  demoralizing.    The  expenj&« 
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of  funerals  is  another  head  which  is  ex- 
amined in  this  Report,  where  it  is  well 
remarked  that  "the  expense  of  inter- 
ments, though  it  falls  with  the  greatest 
severity  on  the  poorest  classes,  acts  as 
a  most  severe  infliction  on  the  middle 
classes  of  society"  (p.  46).  The  cost  of 
interment  in  London  varies  from  41.  for 
a  labourer  to  lOOO/.  for  a  gentleman : 
for  persons  of  the  condition  of  a  gentle- 
man it  is  stated  that  150Z.  would  be  a  low 
average.  But  these  charges  do  not  include 
anything  except  the  undertaker's  bill. 
The  account  of  the  details  of  an  expen- 
sive funeral,  "  which  is  strictly  the 
heraldic  array  of  a  baronial  funeral,  the 
two  men  who  stand  at  the  doors  being 
supposed  to  be  the  two  porters  of  the 
castle,  with  their  staves  in  black,"  &c., 
is  ludicrous  enough;  but  the  disposi- 
tion to  laugh  is  checked  by  considering 
the  pecuniary  embarrassment  which  this 
absurd  display  often  entails  on  the  sur- 
vivors. 

The  subject  of  interment,  like  many 
others  relating  to  the  economy  of  society, 
may  at  first  sight  not  seem  to  require  any 
particular  attention  on  the  part  of  the 
state.  It  may  be  said,  let  every  man 
l)ury  his  dead  as  he  best  can,  and  as  he 
chooses.  With  respect  to  the  rich,  the 
expense  is  an  absurd  waste  of  money, 
and  the  example  is  bad;  with  respect 
to  the  middling  classes,  it  is  a  heavy  bur- 
den ;  and  to  the  poor,  interment  of  their 
dead  is  often  almost  an  impossibility.  To 
diminish  these  expenses,  to  secure  the 
decency  of  interment  amongst  all  classes 
and  particularly  among  the  poor,  and 
to  prevent  the  contamination  of  the 
living  by  the  dead,  are  objects  well  worthy 
of  the  attention  of  a  legislator.  The  in- 
formation collected  in  the  Report  above 
alluded  to  lays  bare  a  revolting  picture  of 
moral  and  physical  facts ;  but  it  is  truly 
said, "  General  conclusions  can  only  be  dis- 
tinctly made  out  from  the  various  classes 
of  particular  facts,  and  the  object  being 
the  suggestion  of  remedies  and  preven- 
tions, it  were  obviously  as  unbecoming 
to  yield  to  disgusts  or  to  evade  the 
enumeration  and  calm  consideration  of 
these  facts,  as  it  would  be  in  the  physician 
or  surgeon,  in  the  performance  of  his 
duty  with  the  like  object,  to  shrink  from 


the   investigation  of  the  most  offensive 
manifestations  of  disease." 

The  Report  makes  a  proximate  estimate 
of  the  total  expense  of  funerals  in  Lon- 
don, which,  according  to  the  estimate, 
amounts  to  626,604/.  per  annum ;  and  a 
like  estimate  of  the  expense  of  all  the 
funerals  in  England  and  Wales  in  one 
year  is  4,870,493Z.  This  sum,  enormous 
as  it  is,  may  be  considered  an  under 
estimate.  "  The  cost  of  the  funerals 
of  persons  of  rank  and  title  varies  from 
1500Z.  to  1000/.  or  800Z.  or  less,  as  it  is 
a  town  or  country  funeral.  The  ex- 
penses of  the  funerals  of  gentry  of  the 
better  condition  vary  from  200/.  to  400/., 
and  are  stated  to  be  seldom  so  low  as 
150/."  The  average  cost  of  funerals  of 
persons  of  every  rank  above  paupers  in 
the  metropolis  may  be  taken  at  14/.  16s. 
9c?.  per  head.  But  owing  to  circum- 
stances, fully  explained  in  the  Report, 
even  this  lavish  expenditure  does  not  se- 
cure the  proper  and  solemn  discharge  of 
the  funeral  ceremony,  which  in  crowded 
and  busy  districts  seems  to  be  totally  im- 
practicable. It  is  fully  shown  that  the 
expenses  of  funerals  may  be  greatly  re- 
duced and  the  due  performance  of  the 
religious  ceremonies  may  be  secured  by 
other  arrangements.  The  establishment 
of  cemeteries  by  Joint  Stock  Companies 
has  done  something  by  diminishing  the 
amount  of  interments  in  crowded  places, 
but  the  expenses  of  interment  have 
perhaps  not  been  at  all  diminished  by 
them. 

The  Report  concludes  (p.  197)  with  a 
summary  of  the  evils  which  require  re- 
medies ;  and  there  is  not  one  of  the  evils 
which  has  not  been  proved  to  exist. 
There  may  be  difference  of  opinion  as  to 
the  degree  in  which  the  evils  exist ;  but 
none  as  to  the  existence  itself.  The 
remedies  that  are  suggested  for  these 
evils  appear  to  have  been  well  considered, 
though,  when  an  evil  is  ascertained  to 
exist,  people  are  not  always  agreed  as  to 
the  best  remedy.  One  of  the  proposed 
remedies,  which  involves  many  important 
considerations,  and  would  probably  meet 
with  some  opposition,  is  "  that  national 
cemeteries  of  a  suitable  description  ought 
to  be  provided  and  maintained  (as  to  the 
material  arrangements)  under  the  diroo- 
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tion  of  officers  duly  qualified  for  the  care 
of  the  public  health."  Another  is,  '*  that 
for  the  abatement  of  oppressive  charges 
for  funeral  materials,  decorations,  and 
services,  provision  should  be  made  (in 
conformity  to  successful  examples  abroad) 
by  the  officers  having  charge  of  the  na- 
tional cemeteries,  for  the  supply  of  the 
requisite  materials  and  services,  securing 
to  all  classes,  but  especially  to  the  poor, 
the  means  of  respectable  interment,  at 
reduced  and  moderate  prices,  suitable  to 
the  state  of  the  deceased  and  the  condi- 
tion of  the  survivors."  The  numerous 
matters  contained  in  the  Report  can  only 
be  indicated  here.  It  should  be  consulted 
by  all  who  take  an  interest  in  the  well- 
being  of  society,  as  a  most  valuable 
contribution  to  the  statistics  of  civilized 
life. 

(A  Supplementary  Report  on  the  Results 
cf  a  Special  Inquiry  as  to  the  Practice  of 
Interment  in  Towns,  made  at  the  request  of 
her  Majesty's  principal  Secretary  of  State 
for  the  Home  Department,  by  Edwin 
Chadwick,  Esq.,  Barrister-at-Law.  Lon- 
don, 1843.) 

INTERNATIONAL  LAW.  This 
term  was  originally  applied  by  Bentham 
to  what  was  previously  called  the  "  law 
of  nations,"  and  it  has  been  generally 
received  as  a  more  apt  designation  than 
that  which  it  superseded.  When  the 
term  "  law  of  nations''  was  in  use,  that  of 
*'  law  of  peace  and  war"  was  sometimes 
employed  as  a  synonyme,  and  as  indicative 
of  the  boundaries  of  the  subject.  It  was 
thus  in  its  proper  sense  restricted  to  the 
disputes  which  governments  might  have 
with  each  other,  and  did  not  in  general 
apply  to  questions  between  subjects  of 
diffei'ent  states,  arising  out  of  the  position 
of  the  states  with  regard  to  each  other, 
or  out  of  the  divergences  in  the  internal 
laws  of  the  separate  states.  But  under 
the  more  expressive  designation.  Interna- 
tional Law,  the  whole  of  these  subjects, 
intimately  connected  with  each  other  as 
they  will  be  found  to  be,  can  be  compre- 
hended and  examined,  and  thus  several 
arbitrary  distinctions  and  exclusions  are 
saved.  To  show  how  these  subjects  are 
interwoven,  the  following  instances  may 
be  taken: — A  port  is  put  in  a  state  of 
b'v.kade;  a  vessel  of  war  of  a  neutral 


power  breaks  the  blockade*  this  is  dis-> 
tinctly  a  question  between  nations,  to  be  ; 
provided  for  by  the  law  of  peace  and  war, 
in  as  far  as  there  are  any  consuetudinary 
rules  on  the  subject,  and  the  parties  will 
submit  to  them.  But  suppose  a  mer- 
chant vessel  belonging  to  a  subject  of  a 
neutral  power  attempts  an  infringement 
of  the  blockade,  and  is  seized — here  there 
is  no  question  between  nations  in  the  first 
place.  The  matter  is  adjudicated  on  in 
the  country  which  has  made  the  seizure, 
as  absolutely  and  unconditionally  as  if  it 
were  a  question  of  internal  smuggling ; 
and  it  will  depend  on  the  extent  to  which 
just  rules  guide  the  judicatui*e  of  that 
country,  and  not  on  any  question  settled 
between  contending  powers,  whether  any 
respect  will  be  paid  to  what  the  party  can 
plead  in  his  own  favour,  on  the  ground 
of  the  comity  of  nations,  or  otherwise. 
But  there  is  a  third  class  of  cases  most 
intimately  linked  with  these  latter,  but 
which  are  completely  independent  of  any 
treaties,  declarations  of  war,  or  other 
acts  by  nations  towards  each  other.  They 
arise  entirely  out  of  the  internal  laws  of 
the  respective  nations  of  the  world,  in  as 
far  as  they  differ  from  each  other.  The 
"  conflict  of  laws"  is  a  term  very  ge- 
nerally applied  to  this  branch  of  inter- 
national law,  and  the  circumstances  in 
which  it  comes  into  operation  are  when 
the  judicial  settlement  of  the  question 
takes  place  in  one  country,  but  some  of 
the  circumstances  of  which  cognizance 
had  to  be  taken  have  occurred  in  some 
other  country  where  the  law  applicable 
to  the  matter  is  different.  One  of  the 
most  common  illustrations  of  this  subject 
is, — a  judicial  inquiry  in  England  whether 
a  marriage  has  taken  place  in  Scotland 
according  to  the  law  of  that  country ;  or 
an  inquiry  in  Scotland  whether  a  mar- 
riage has  taken  place  according  to  the 
law  of  England  ;  in  either  of  which 
cases  there  will  generally  be  the  farther 
and  nicer  question.  Which  country's  law 
ought  to  prevail  as  the  criterion  ? 

Thus  the  three  leading  departments  of 
international  law  are — 

1.  The  principles  that  should  regulate 
the  conduct  of  states  to  each  other. 

2.  The  principles  that  should  regulat* 
the  rights  and  obligations  of  private  par« 
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Wa,  arising  out  of  the  conduct  of  states  to 
each  other. 

3.  The  principles  that  should  regulate 
the  rights  and  obligations  of  private  par- 
ties, when  they  are  affected  by  the  sepa- 
rate internal  codes  of  distinct  nations. 

The  First  of  these  has  been  the  princi- 
pal subject  of  the  well-known  works  of 
Grotius,  Putfendorf,  Vattel,  and  other 
publicists,  who  have  derived  from  gene- 
ral principles  of  morality  and  justice  a 
series  of  minute  abstract  rules  for  the  con- 
duct of  nations  towards  each  other,  and 
subsidiarily  for  the  conduct  of  their  sub- 
jects in  relation  to  international  ques- 
tions. It  has  been  usual  to  call  this 
department  the  "  Law  of  Nature,"  as  well 
is  the  Law  of  Nations,  on  the  supposition 
that,  though  it  has  not  the  support  of  the 
authority  of  any  legislature,  it  is  founded 
on  the  universal  principles  of  natural 
justice. 

It  is  clear  that  thus  in  its  large  fea- 
tures, as  a  rule  for  the  conduct  of  inde- 
pendent communities  towards  each  other, 
tlie  law  of  nations  wants  one  essential 
feature  of  that  which  is  entitled  to  the 
terra  law — a  binding  authority.  Nations 
even  the  most  powerful  are  not  without 
checks  in  the  fear  of  raising  hostile  com- 
binations and  otherwise;  but  there  can 
be  no  uniformity  in  these  checks ;  and  in 
general  when  the  interest  is  of  over- 
whelming importance,  and  the  nation 
powerful,  it  takes  its  own  way.  The  im- 
portance of  the  questions  which  may  be 
involved  in  the  law  of  nations  thus  ma- 
terially affects  the  question  how  far  it 
is  uniformly  obeyed.  In  a  set  of  minor 
questions— such  as  the  safety  of  the  per- 
sons of  ambassadors,  and  their  exemption 
from  responsibility  to  the  laws  of  the 
country  to  which  they  are  accredited, 
and  in  other  mutters  of  personal  etiquette, 
a  set  of  uniform  rules  has  been  established 
by  the  practice  of  all  the  civilized  world, 
which  are  rarely  infringed.  But  in  the 
more  important  (luestions,  regarding  what 
is  a  justifiable  ground  for  declaring  war  ? 
what  territory  a  nation  is  entitled  to  the 
sovereignty  of?  what  is  a  legitimate 
meth(Kl  of  conducting  a  war  once  com- 
inenced?  &c.— the  rules  of  the  publicists 
rii-e  often  precise  enough  ;  but  the  practice 
)f  nations  i  as  been  fur  from  regular,  and 


has  been,  as  every  reader  of  history 
knows,  influenced  by  the  relative  strength 
of  the  disputing  parties  more  than  by  the 
justice  of  their  cause.  The  later  writers 
oa  this  subject  have  from  this  circum- 
stance directed  their  attention  more  to 
the  means  by  which  any  system  of  inter- 
national law  can  be  enforced,  than  to 
minute  and  abstract  statements  of  what 
may  be  theoretical  justice,  but  has  little 
chance  of  being  enforced.  They  have 
found  several  circumstances  which  have 
an  influence  in  the  preservation  of  inter- 
national justice,  though  of  course  no 
sanctions  which  can  give  it  the  uniformity 
and  consistency  of  internal  laws.  The 
combinations  for  the  preservation  of  what 
is  called  the  Balance  of  Power  [Balance 
OF  Power]  are  among  the  most  useful 
restrictions  of  ambition.  All  periods  i;f 
history  furnish  illustrations  of  this  prin- 
ciple. Hume  found  that  the  Peloponnesian 
war  was  carried  on  for  the  preservation 
of  the  balance  of  power  against  Athens. 
The  late  war  exhibited  a  noted  illustra- 
tion of  combination  to  prevent  universal 
conquest  on  the  part  of  the  French.  The 
safety  of  small  states  from  being  absorbed 
by  their  larger  neighbours,  is  in  the  jea- 
lousy which  these  neighbours  feel  of  each 
other's  aggrandisement.  Thus  the  jea- 
lousy of  rulers  is  one  barrier  to  national 
injustice.  Another  is  public  opinion : 
sometimes  that  of  the  nation  whose  rulers 
would  be  prepared  to  commit  injustice — 
sometimes  that  of  other  nations.  Of 
course  it  can  only  be  to  a  very  limited 
extent  that  the  public  feeling  of  a  despotic 
government  can  check  the  grasping  spirit 
of  its  rulers;  but  the  public  feeling  of 
the  constitutional  and  democratic  states 
is  the  great  check  on  the  injustice 
that  might  be  perpetrated  by  a  nation 
when  it  becomes  so  powerful  as  Great 
Britain. 

The  seizure  of  the  Danish  fleet  by  the 
English  has  been  a  subject  of  warm  cen- 
sure in  this  country.  Necessity — even 
the  plea  that  Napoleon  would  have  used 
the  fleet  to  invade  our  own  shores — has 
not  been  accepted  in  palliation  of  tlie  act ; 
and  the  manner  in  which  it  has  been 
canvassed  is  very  likely  to  prevent  any 
iiritish  government  from  adopting  the 
precedent.     The  partition  of  Poland  is 
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aa  instance  of  national  injustice  con- 
demned by  the  public  feeling  of  countries 
other  than  those  by  which  it  was  per- 
petrated ;  and  it  may  be  questioned  whe- 
the  states  which  accomplished  the  par- 
tition may  not  yet  suffer  by  it.  Good 
fame  in  the  community  of  nations  is  like 
respectability  in  private  circles,  a  source 
of  power  through  external  support;  and 
the  conduct  of  Russia  towards  Poland 
has  frequently  diverted  from  the  former 
country  the  sympathy  of  free  nations.  It 
need  scarcely  be  observed  that  the  press, 
whether  fugitive  or  permanent,  is  the 
most  powerful  organ  of  this  public  opi- 
nion, and  that  the  views  of  able  historians, 
jurists,  and  moralists,  have  much  influence 
in  the  preservation  of  international  jus- 
tice. Among  the  principal  subjects  of 
dispute  in  this  department  of  interna- 
tional law  are — the  sovereignty  of  ter- 
ritory and  the  proper  boundaries  of  states, 
as  in  the  puestion  lately  under  debate 
regarding  the  Oregon  territory  in  North 
America ;  questions  as  to  discovery  and 
first  occupancy  of  barbarous  countries ; 
questions  as  to  any  exclusive  right  to 
frequent  certain  seas, — and  here  there 
is  a  well-known  distinction  between  the 
broad  ocean  and  the  narrow  seas  that  lie 
close  to  particular  territories;  questions 
regarding  the  right  of  navigation  in 
rivers  which  may  be  either  between  the 
upper  and  lower  territories,  or  between 
states  on  opposite  banks ;  questions  as  to 
the  right  of  harbour  or  fishing,  &c. ;  and 
questions  as  to  the  right  of  trading  with 
particular  states.  A  very  advantageous 
method  of  adjusting  minor  international 
disputes  has  been  frequently  had  recourse 
to  of  late  in  a  submission  to  the  arbitra- 
tion of  a  neutral  power.  Pride  and  the 
spirit  of  not  yielding  to  intimidation 
or  aggrandisement  have  often  more  in- 
fluence in  a  nation's  resistance  of  an- 
other's claim,  than  the  desire  to  keep  what 
is  demanded.  In  such  a  case  the  national 
pride  is  not  injured  when  that  which  is 
yielded  to  is  the  award  of  a  neutral  party, 
not  the  demand  of  an  opponent.  It  has 
been  suggested  by  Bentham  and  Mill  that 
the  civilized  states  of  the  world  should 
establish  among  themselves  a  congress, 
wliich  should  adjudicate  on  all  disputes  j 
bfiween  its  members,  the  members  being  i 


excluded  from  voting  in  their  own  dis* 
putes. 

The  Second  department  into  which  we 
have  considered  international  law  divided 
— the  rights  and  obligations  of  indivi- 
duals as  affected  by  the  conduct  of  states 
towards  each  other — has,  like  the  first, 
been  examined  by  the  publicists  in  their 
theoretical  manner ;  but  it  has  never,  per- 
haps, received  so  much  practical  illustra- 
tion as  it  did  in  the  British  courts,  parti- 
ticularly  the  Prize  Admiralty  Court, 
during  the  late  wars.  In  a  despotic  coun- 
try it  would  of  course  scarcely  ever  occur 
that  the  bench  should  fail  to  give  effect  to 
the  national  policy  of  the  government, 
whatever  that  may  be.  But  in  England  it 
was  the  rule  that  foreigners  as  well  as 
natives  were  entitled  to  the  rigid  adminis- 
tration of  the  law,  and  that,  if  the  pro- 
ceedings of  the  government  were  at  va« 
riance  with  the  rights  of  parties  according 
to  the  law  of  peace  and  war,  individuals 
might  have  redress.  Thus,  when  Great 
Britain,  in  opposition  to  the  Berlin  de- 
crees, tried  to  establish  a  "  paper  block- 
ade," that  is  to  say,  by  force  of  orders 
in  council  to  declare  places  to  be  under 
blockade,  whether  there  were  a  force 
present  to  support  it  or  not.  Sir  William 
Scott  found  that  "  in  the  very  notion  of  a 
complete  blockade,  it  is  included  that  the 
besieging  force  can  apply  its  power  to 
every  point  in  the  blockaded  state.  If  it 
cannot,  it  is  no  blockade  of  that  quarter 
where  its  power  cannot  be  brought  to 
bear." 

It  has  frequently  been  observed,  that 
as  to  all  departments  of  the  law  of  nations, 
uncivilized  countries  are  at  the  mercy  of 
the  civilized  :  that  not  having  any  means 
of  reciprocating  the  action  of  interna- 
tional laws,  from  their  having  no  sys- 
tematic judicatories  of  their  own,  they 
have  not  even  the  frail  tenure  of  gene- 
rally received  opinions  as  to  what  the 
conduct  of  independent  nations  towards 
each  other  ought  to  be,  for  their  protec- 
tion. This  is  in  some  measure  true.  If 
a  weak  civilized  nation,  which  can  elo- 
quently appeal  to  the  law  of  nations,  is 
feebly  protected  against  the  injustice  of  a 
strong  nation,  still .  less  effectually  are  a 
barbarous  comnmnity,  who  never  heard 
of  interuatiouul  law,  and  know  not  how 
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to  Appeal  to  its  ackuowledged  principles, 
protected  by  it ;  and,  in  regard  to  them, 
the  humanity  and  conscience  of  the 
powerful  nations  coming  in  contact  with 
them  are  their  protection,  rather  than 
any  rules  of  international  law.  Thus 
when,  as  in  the  instance  of  a  colonial 
government  or  otherwise,  such  a  nation 
us  the  British  has  to  deal  with  the  inha- 
bitants of  a  barbarous  country,  it  cannot 
be  said  that  these  inhabitants  have  the 
law  of  nations  to  appeal  to  if  they  are  un-  | 
justly  treated,  and  there  is  no  sanction  j 
for  their  being  well  and  humanely  used 
but  the  morality  and  conscience  of  the 
British  nation  and  its  government.  How 
far  civilized  nations  had  in  fonner  times 
disregarded  all  feelings  of  common  hu- 
manity in  their  intercourse  with  inferior 
races,  the  history  of  colonization,  and  es- 
pecially that  relating  to  the  continent  of 
America,  is  a  horrible  record.  In  later 
days  higher  notions  have  been  entertained 
of  the  responsibility  of  superior  power, 
and  the  civilized  man  has  in  some  measure 
ceased  to  make  his  first  advances  to  the 
notice  of  tije  barbarian  in  the  character 
of  a  murderer  and  a  pillager.  Britain 
has  in  this  improved  morality  so  far  ad- 
vanced before  other  nations,  as  to  be  the  I 
protector  of  barbarous  races  from  the  op- 
pression of  others,  in  her  efforts  for  the 
abolition  of  the  slave  trade  and  the  pre- 
servation of  aboriginal  nations.  These  ef- 
forts, in  so  far  as  they  are  an  anomaly  in 
the  general  conduct  of  nations,  have  intro- 
duced some  necessary  exceptions  to  the 
rules  of  international  law  applicable  to 
the  rights  of  persons.  This  has  consisted 
in  the  necessity  of  treating  those  who  are 
injured  by  the  slave  trade,  viz.  the  slaves 
carried  off,  as  if  they  were  subjects  of  this 
country  subjected  to  injury,  wliile  the  de- 
porters  have  likewise  been  of  necessity 
treated  in  the  general  case  as  if  they  m  ere 
subjects  of  this  country  doing  the  injury. 
The  effect  of  this  state  of  mattei-s,  as  an 
exceptional  principle  in  international  law, 
was  lately  curiously  illustrated.  A  foreign 
slaver  had  been  captured  and  taken  pos- 
session of.  The  crew  rose,  and  putting 
the  captors  to  death,  recaptured  the  ves- 
sel. 'I'hey  were  tried  and  condemned  to 
d'lith  for  murder  in  an  English  court; 
which    refiiskl  to  iibteu  to  the  plea  that, 
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as  the  capture  had  taken  place  under 
our  laws,  not  their  laws,  they  were  entitled 
to  regain  possession  by  any  means  which 
they  might  choose  to  adopt.  It  was  neces- 
sary, in  fact,  to  treat  the  ship  as  a  prison, 
and  the  captured  seamen  as  persons  in  a 
British  prison.  It  is  fortunate  that  the 
humane  and  enlightened  motive  of  this 
divergence  from  the  law  of  nations  is  a 
guarantee  for  its  being  beneficially  exer- 
cised. 

The  rights  of  individuals  have  some- 
times been  so  much  affected  by  the 
conduct  of  nations  towards  each  other, 
that  their  own  nation  has  been  induced  to 
make  war  against  the  nation  aggressing. 
This  has  twice  occurred  in  our  inter- 
course with  America :  one  war  was  caused 
by  our  restrictions  on  the  commerce  of 
iVmerica  by  the  orders  in  council ;  another 
by  our  searching  American  merchant  ves- 
sels for  British  seamen.  On  the  subject 
of  the  present  unsatisfactory  state  of  the 
question  as  to  this  right  of  search,  Mr. 
Keddie,  in  his  'Maritime  International 
Law'  (ii.  pp.  43-44),  says,  "  Unfortunately 
this  claim  of  right  was  left  undecided 
either  way  even  by  the  hastily  concluded 
treaty  of  Ghent  in  1814,  which  terminated 
the  war  between  the  parent  state  and 
what  were  originally  her  colonies.  And 
as  the  divergence  in  the  personal  appear- 
ance, language,  habits,  and  manners  of 
the  inhabitants  of  the  two  countries  was 
not  likely,  for  generations,  to  be  such  as 
to  facilitate  the  discrimination  of  the  sub- 
jects of  the  two  states,  it  is  to  be  regretted 
the  question  was  not  subsequently  settled 
by  the  negotiations  of  1818  upon  the 
equitable  footing  of  regular  authentic 
lists  or  registers  of  British  and  American 
seamen  being  made  up  and  kept,  and  of 
the  nationality  of  the  seamen  being  there- 
by determined." 

The  Third  division  of  international  law 
is  that  which  most  properly  comes  under 
the  head  "  Conflict  of  Laws,"  viz.  the  prin- 
ciples liiat  should  regulate  the  rights  and 
obligations  of  private  parties  when  they 
are  affected  by  the  separate  internal  codes 
of  distinct  nations.  This  has  some  points 
in  common  with  the  preceding  depart- 
ment of  the  subject.  It  involves  ques- 
tions with  individuals,  and  not,  at  least  in 
the  first  iustauce,  questious  witli  sUtct- 
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tnd  the  adjustment  of  each  question  de- 
pends on  the  view  taken  by  the  law  of  the 
country  to  which  the  individual  or  his 
oroperty  is  amenable.  But  it  has  this 
distinctive  feature,  that  the  circumstances 
under  which  disputes  may  arise  are  not 
in  the  conduct  of  one  nation  towards  ano- 
ther, but  in  differences  between  the  inter- 
nal laws  of  the  countries,  which  internal 
laws  disagree,  not  because  the  one  nation 
has  a  dispute  with  the  other,  but  in  the 
general  case  because  its  legislators  have 
taken  its  internal  situation  solely  into  con- 
sideration, and  have  overlooked  the  exist- 
ence of  other  nations.  There  can  be  no 
part  of  the  world  where  this  species  of 
international  law  can  be  so  well  illustrated 
as  in  the  United  States — a  collection  of 
communities,  each  having  an  internal 
system  of  administration,  but  each  acting 
on  principles  of  harmony  and  alliance 
with  the  other  states  of  the  Union.  It  is 
thus  natural  that  America  should  have 
produced  the  best  work  on  the  subject, 
in  Professor  Story's  '  Commentaries  on 
the  Conflict  of  Laws  Foreign  and  Do- 
mestic, in  regard  to  Contracts,  Rights, 
and  Remedies ;  and  especially  in  regard 
to  Marriages,  Divorces,  Wills,  Succes- 
sions, and  Judgments,'  of  which  two  edi- 
tions are  now  known  and  esteemed  in 
this  country.  The  leading  rule  of  inter- 
national law  in  this  department  is,  that 
each  civilised  nation  is  to  give  efficacy  to 
the  laws  of  another  country,  unless  its 
own  laws  or  the  general  principles  of 
justice  are  thereby  invaded.  We  have 
the  broadest  and  most  distinct  illustrations 
of  this  rule  in  the  criminal  law.  The  pro- 
gress of  opinion  has  lately  been  in  favour 
)f  each  nation  rendering  back  fugitive 
criminals,  to  be  dealt  with  according  to 
.he  law  of  the  country  where  they  have 
committed  any  private  crime  against 
person  or  property.  In  conformity  with 
:his  principle,  treaties  were  lately  made 
with  France  and  the  United  States  of 
America,  for  enforcing  which,  in  this 
country,  two  acts  of  parliament  were 
passed  (6  &  7  Vict.  c.  75  and  c.  76),  by 
which  a  secretary  of  state,  on  the  requisi- 
tion of  the  ambassador  or  other  repre- 
sentative of  France  or  the  United  States, 
might  issue  a  warrant  to  magistrates 
to  seize  a  person  accused  of  a  crime,  a 


magistrate  being  enjoined  to  put  it  in 
force  on  his  being  satisfied  that  the 
charge  is  of  such  a  nature  as  would  au- 
thorise him  to  commit  a  person  charged 
with  perpetrating  it  in  his  own  jurisdic- 
tion. [Convention  Treaties.]  But  it 
has  been  a  rule  in  many  countries,  and 
particularly  in  our  own,  that  no  aid  is  to 
be  given  for  the  enforcement  of  the  poli- 
tical laws  of  foreign  states.  As  in  other 
branches  of  international  law,  our  en- 
lightened principles  on  the  subject  oi 
slavery  have  here  been  the  cause  of  per- 
plexing difficulties.  With  slave-holding 
countries  slavery  comes  to  be  a  question 
of  property,  but  with  us  it  can  only  be  a 
question  of  government ;  and  we  cannot 
view  any  rules  regarding  property  in 
slaves  as  laws  relating  to  private  rights, 
an  infringement  of  which,  when  held  to 
be  criminal  in  the  slave-holding  countrjr, 
must  be  so  also  here.  Accordingly,  m 
the  celebrated  case  of  the  Creole,  in 
November,  1841,  when  certain  American 
slaves  escaped  and  found  protection  in 
a  British  settlement,  it  was  found  that  we 
could  not  send  them  back  to  their  owners 
as  robbers  who  had  with  violence  stoleu 
their  own  persons  from  the  custody  of 
their  proprietors. 

As  on  the  one  hand  the  criminal  law 
is  that  to  which  this  department  of  inter- 
national law  most  broadly  and  distinctly 
applies,  on  the  other  hand  the  position  of 
real  or  landed  property  is  that  to  which 
it  has  generally  the  least  reference.  The 
reasons  of  this  distinction  are  very  obvi- 
ous: his  own  personal  conduct  is  that 
object  of  the  law  which  a  man  most  com- 
pletely carries  about  from  one  country  to 
another ;  his  connection  with  landed  pro- 
perty is  the  relation  in  which  a  tribunal 
out  of  the  country  in  which  the  property 
is,  can  have  the  least  chance  of  adjudicat- 
ing. Between  these  extremes  there  are 
many  questions  regarding  persons  in  their 
relations  to  each  other,  and  regarding 
contracts  as  to  moveable  or  personal  pro- 
perty. It  came  thus  to  be  a  general  prin- 
ciple, that  rights  connected  with  landed 
property  must  always  be  settled  by  the 
law  of  the  place  where  the  land  lies, 
while  questions  regarding  other  property 
might  be  subjected  to  other  criterions  of 
jurisdiction.    Perhaps  historical  circum> 
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stances  in  the  early  history  of  the  Euro- 
pean nations  favoured  this  division.  The 
various  tribes  which  occupied  the  territory 
of  the  Roman  empire  appear  to  have  car- 
ried with  them  their  own  peculiar  laws 
and  customs,  Savigny  quotes  a  letter 
from  Bishop  Agobardus,  in  which  he 
says  it  often  happens  that  five  men, 
each  under  a  different  law,  may  be  found 
walking  or  sitting  together — a  state  of 
society  at  this  day  exemplified  in  some 
oriental  nations.  Among  all  these  dis- 
tinct tribes  the  feudal  system  arose  as  the 
general  and  uniform  territorial  law. 
Through  a  series  of  circumstances  which 
need  not  be  here  narrated,  the  civil  or 
Roman  law  became  the  ruling  principle 
as  to  persons  in  their  relation  to  each 
other  when  that  relation  was  not  of  a 
feudal  character,  and  as  to  claims  re- 
garding moveable  goods.  The  common 
law  of  England  has  perhaps  had  the  least 
affinity  with  the  other  European  codes. 
But  it  has  fortunately  happened  that 
those  departments  of  the  law  with  which 
international  questions  are  chiefly  con- 
cerned,— the  consistorial  and  the  admi- 
ralty law, — have  been  considered  as  the 
legitimate  offspring  of  the  civil  law,  and 
have  adopted  in  a  great  measure  its  prin- 
ciples as  they  have  been  in  practice 
throughout  Europe.  The  mercantile  law 
in  general  of  England  has  accommodated 
itself  to  the  custom  of  merchants;  and 
tliis  custom  has  in  a  great  measure  arisen 
out  of  the  adaptation  to  modern  com- 
merce of  the  principles  of  the  civil  law. 
The  portion  of  the  commercial  code  of 
England  which  is  least  in  harmony  with 
that  of  other  countries  is  perhaps  the 
bankruptcy  law,  which,  being  statutory, 
has  not  so  pliantly  adapted  itself  to 
the  exigencies  of  foreign  commerce  as  the 
consuetudinary  portions  of  the  commer- 
cial law  have  done.  Thus,  under  the  old 
sequestration  or  bankruptcy  statute  of 
Scotland,  which  was  supposed  to  give  the 
trustee  or  assignee  full  power  for  obtain- 
ing possession  of  the  bankrupt's  property 
in  all  parts  of  the  world,  it  was  found 
that  he  had  no  right  of  action  for  a  debt 
due  to  the  bankrupt  in  England — the 
right  of  the  trustee  being  that  of  an  as- 
signee merely,  and  a  right  to  a  debt  being 
A  ehofte  in  action,  and  therefore  not  ca- 


pable of  being  assigned  by  the  law  o/ 
England.  See  Jeffrey  v.  M'Taggart,  6 
M.  8c  S.  (K.  B.),  126.  The  law  of  bank- 
ruptcy appears  to  be  one  of  the  most  diffi- 
cult of  adjustment  to  international  prin- 
ciples. There  are  clauses  in  the  bank- 
ruptcy and  insolvency  acts  of  England 
by  which,  through  registration  of  the 
vesting  order,  the  assignee  becomes  in- 
vested with  all  real  or  landed  property  in 
any  part  of  the  British  dominions  where 
a  conveyance  of  such  property  requires 
to  be  recorded.  (See  1  &  2  Wm.  IV. 
c.  56,  §  27,  and  1  &  2  Vict.  c.  110,  §  46.) 
It  could  not  have  been  the  intention  of 
this  provision  to  give  an  English  assignee 
privileges  which  a  trustee  of  a  bankrupt 
estate  does  not  hold  in  Scotland ;  but  while 
the  latter  requires  to  make  up  a  feudal 
title  before  he  can  be  the  recorded  pro- 
prietor of  real  property,  it  was  found  by 
the  Court  of  Session  in  the  strict  interpre- 
tation of  the  English  provision  that  no 
such  preliminary  was  necessary,  and  that 
the  registration  of  the  vesting  order  was 
sufficient.  (Rattray  v.  White,  8th  March, 
1842,  4  D.,  880.) 

The  conflicts  of  laws  between  England 
and  Scotland  are  of  course  in  this  part  of 
the  world  the  most  important  and  inte- 
resting. The  consuetudinary  or  unsta- 
tutory  law  of  England  has  perhaps  fewer 
principles  in  common  with  that  of  Scot- 
land than  the  latter  has  with  the  law  of 
any  other  country  in  Europe ;  and  this 
divergency  has  been  the  cause  of  many 
difficult  questions.  In  these  the  law  of 
marriage  and  that  of  succession  have  been 
particularly  fertile.  In  the  former  the 
difference  between  the  institutions  of  the 
two  countries,  when  subjected  to  the  prin- 
ciples of  international  law,  has  been  pro- 
ductive of  very  remarkable  effects.  In 
England  there  are  certain  acts  which  are 
necessary  ingredients,  by  the  statute  law, 
of  a  valid  marriage.  In  Scotland  the 
consent  of  parties  to  liold  each  other  as 
man  and  wife,  when  sufficiently  attested, 
is,  according  to  the  doctrines  of  the 
civilians,  sufficient.  But  in  England  it  is 
a  principle  of  international  law  that  a 
marriage  valid  in  the  place  where  it  is 
contracted  is  valid  there ;  the  conse- 
quence is,  that  the  lax  principle  of  mar- 
riage by  simple  attested  con  scut  v  mid 
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have  probably  fallen  into  desuetude  and  I 
oblivion  in  Scotland,  were  it  not  kept  up  j 
by  English  parties,  who  thus  evade  the 
restrictions  of  their  own  law.  On  the 
subject  of  succession,  a  series  of  decisions 
in  both  countries  has  settled  two  very  im- 
portant principles — that  in  the  case  of 
landed  property  it  follows  the  lex  rei 
sitce,  or  the  law  of  the  place  where  the 
property  is ;  while  in  moveable  or  per- 
sonal property  it  follows  the  lex  domicilii, 
or  law  of  the  domicile  in  which  the  per- 
son leaving  it  died. 

INTESTACY.    [Administration.] 
INVENTION.    [Patent.] 
INVENTORY.     [Executor.] 
INVESTITURE.  [Feudal  System.] 
IRON.  The  iron  trade  in  Great  Britain 
in  all  its  various  branches  is  of  very  great 
importance.     According  to  the  census  of 
1841   there    were    employed    in    Great 
Britain  10,949  persons  in  iron-mines,  and 
29,497  in  the  smelting  of  the  ore  and  the 
manufacture  of  the  metal.  The  quantity  of 
iron  made   in  this  country  at  different 
periods  is  not  accurately  known,  but  the 
following  estimates  have  generally  been 
considered  as  not  far  from  the  truth  by 
those   best  acquainted  with  the  subject. 
The  estimate  for  1823  and  each  subse- 
quent year  is  given  on  the  authority  of 
Sir  John  Guest,  one  of  the  greatest  iron- 
masters in  this  country  : — 

Tons  produced.      Tons  produced. 


1740 

.       17,000 

1825 

581,000 

1788 

68,000 

1828 

703,000 

1796 

,     12.5,000 

1835 

1.000,000 

1806 

258,000 

1836 

1,200,000 

1823 

452,000 

1840 

1,500,000 

The  next  table,  wiiich  shows  the  parts 
of  Great  Britain  in  which  the  manufacture 
of  iron  was  carried  on  in  1 840,  and  the 
quantity  made  in  each  district,  is  taken 
from  the  evidence  given  by  Mr.  Jessop, 
of  the  Butterley  Ironworks,  Derbyshire, 
before  the  Commons'  Committee  on  Im- 
port Duties  in  1840 


Forest  of  Dean 
South  Wales 
North  Wales 
Northumberland     . 

Tons. 
.      15,500 
.    50.5,000 
,      26,500 
.      11,000 

Carried  Ibrward     . 

.     558,000 

Tons. 

Brought  forward 

.   558,000 

Yorkshire 

.     60,000 

Derbyshire     . 

.     31,000 

North  Staffordshire 

.      20,.500 

South  Staffordshire 

.   407,150 

Shropshire     . 

.     82,750 

Scotland 

.   241,000 

1,396,400 

The  number  of  furnaces  in  blast  was 
402,  and  162  used  the  process  of  blasting 
with  hot  air.  Mr.  Jessop  estimated  the 
quantity  of  coal  used  in  smelting  at 
4,877,000  tons,  and  an  additional  quantity 
of  2,000,000  tons,  was  used  in  converting 
the  produce  of  the  ore  into  wrought-iron. 

The  price  of  pig-iron  has  fluctuated 
during  the  ten  years  from  1835  to  1845 
between  the  two  extremes  of  6/.  13s.  per 
ton  in  1836  and  2/.  5s.  in  January,  1843. 

About  16,000  tons  of  foreign  iron  are 
annually     imported,     principally     fn)m 
Sweden,  Norway,  and  Russia.    It  is  used 
for  converting  into  steel,  for  which  it  is  ^^^ 
better  adapted  than  the  English  coal-^H; 
smelted  iron.  ^^' 

The  quantity  of  iron  and  steel,  wrought 
and  unwrought,  exported  in  1843  was 
448,925  tons,  declared  value  2,.o90,833Z. 
In  1844  the  declared  value  of  iron  and 
steel  exported  amounted  to  3,194,901/. 
There  are  in  addition  about  17,000  or 
18,000  tons  of  hardM'are  and  cutlery  ex- 
ported. Mr.  Porter  estimated  the  home 
consumption  of  British  iron  in  1841  at 
1,139,111  tons.  (Progress  of  the  Nation,,^^^ 
iii.  87.)  ^M\ 

The  principal  countries  to  which  bar-^^j 
iron  and  pig-iron  were  exported  in  1842, 
were  as  under : — 

Bar-Iron.    Pig-iron. 
United  States  of  North      Tons.        Tons. 

America  .  .  39,964  13,075 
Italy  .  .  .      19,8.54       3,174 

Germany  .  .         .     17,783       6,246 

E.  I.  Company's  Ter- 
ritories and  Ceylon  .     17,017         240 
Holland     .  .         .     16,980     26,666 

Prussia      .  .  .      13,202     12,564 

Denmark  .  .         .       6,227       7,573 

Turkey  and  Continental 

Greece  .         .         .       5,191        .  .  | 


Carried  forward  .   136,218    69,538 
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Bar  Iron.  Pig  Iron. 

Tons.  Tons. 

Brought  forward  .   136,218  69,538 

British  N.  America      .       4,971  3,199 

France       .          ,          .       4,566  16,464 

Foreign  W.  Indies       .       3,084  '    20 

All  other  countries      .     33,540  4,636 


Total     172,379     93,851 

The  quantities  of  other  descriptions  of 
iron  and  steel  exported  in  the  same  year 
•were : — 

Tons. 

Bolt  and  Rod  Iron     .     .     .  18,921 

Cast  Iron 15,934 

Ii-onWire 1,611 

Anchors,  Grapnels,  &c.  .     .  2,693 

Hoops 14,914 

Nails        6,000 

Other  sorts     ....  35,891 

Old  iron,  for  re-manufacture  3,890 

Unwrought  Steel       .     .      .  3,308 

The  total  weight  of  iron  and  steel 
wrought  and  unwrought  (exclusive  of 
hardware  and  cutlery)  exported  in  1842 
was  369,398  tons,  valued  at  2,457,717/. 

In  1841  there  were  smel ting-works  in 
.59  different  departments  of  France,  and 
in  20  other  departments  the  making  of 
pig  and  bar  iron  was  carried  on  from  ore 
obtained  out  of  the  departments.  One 
half  of  all  the  iron  made  in  France  in 
1841  was  produced  in  the  nine  depart- 
ments of  Haute  Marne,  Moselle,  Cote 
d'Or,  Loire,  Nievre,  Ardennes,  Cher, 
Haute  Saone,  and  Meuse.  Five-sevenths 
of  all  the  iron  is  produced  in  eighteen 
departments,  and  the  remaining  two- 
sevenths  are  distributed  amongst  Gl  de- 
partments. The  number  of  smelting- 
works,  and  works  for*  making  bar-iron, 
increased  from  894  in  1836  to  1023  in 
1841.  In  the  Haute  Marne,  where  the 
iron-works  are  on  the  largest  scale,  86 
establishments  produced  iron  valued  at 
479,349/.  The  total  value  of  all  tlie 
iron  manufactured  in  France  in  1841  was 
estimated  at  5,671,581/.,  which  was  an 
increase  of  14  per  cent,  since  1836.  The 
fuel  used  was  594,418  tons  of  wood-char- 
coal, 175,924  tons  of  coke,  349,276  tons 
of  coal,  and  176,659  steres  of  wood;  and 
the  total  products  were  377,142  Urns  of 
cast-iron,  2o3,747  tons  of  bar-iron,  and 


6886  tons  of  steel.  The  value  of  the  fixel 
consumed  amounted  to  2,179,664/.,  or 
38^  per  cent,  on  the  value  of  the 
metal.  The  number  of  workmen  em- 
ployed (including  15,783  miners)  was 
47,830,  which  is  more  than  the  num- 
ber employed  in  Great  Britain,  while  the 
quantity  of  iron  made  in  France  is  only 
one-fourth  of  that  made  in  England.  The 
price  of  pig-iron  in  France  was  6/.  1  Is.  per 
ton  in  1841,  and  that  of  bar-iron  15/.  135. 
The  iron  manufacture  is,  in  fact,  a  very 
oppressive  monopoly  in  France,  and  is 
especially  injurious  to  the  agricultural 
class.  The  country  is  not  half  supplied 
by  the  French  iron-masters  ;  enormous 
duties  prevent  the  supply  of  tbreign  iron, 
and  scarcely  50,000  tons  are  iuj^orted 
annually ;  and  the  French  submit  to  the 
injustice  of  paying  prices  which  are  from 
100  to  200  per  cent,  higher  than  the  same 
article  costs  in  England.  {Jour,  of  Lond. 
Slat.  Soc,  vol.  vii.  282-291.  Paper  by 
G.  R.  Porter,  Esq.,  on  the  Mining  In- 
dustry of  France.) 

In  Belgium  the  iron-mines  are  prin- 
cipally situated  between  the  Sambre  and 
the  Meuse,  and  in  the  province  of  Liege. 
The  produce  w^hen  smelted  amounted  in 
1836  to  150,000  tons. 

In  1837  the  iron-mines  of  Prussia  pro- 
duced 679,874  tons. 

The  iron  of  Sweden  is  deservedly  held 
in  high  estimation.  The  number  of 
smelting  furnaces,  great  and  small,  in 
Sweden,  is  under  350.  The  annual  pro- 
duce is  estimated  at  from  85,000  to  95,000 
tons  of  pig-iron,  which  is  capable  of  being- 
converted  into  from  60,000  to  66,000  tons 
of  malleable  iron.  An  iron-master  can 
send  no  more  iron  to  market  than  the 
quantity  which  he  is  authorised  by  his 
licence  to  produce.  Each  furnace  and 
forge  pays  an  annual  tax  ;  and  no  licence 
is  granted  to  any  one  who  has  not  a  fbi*est 
sufficient  to  supply  the  necessary  char- 
coal. (M'Gregor's  Commei-cial  Statistics, 
ii.  882.) 

The  following  particulars  respecting 
the  iron  manufacture  of  the  United  States 
of  North  America  are  from  Hunt's 
•  Merchants'  Magazine,'  a  work  of  autho- 
rity on  commercial  statistics.  There  are 
540  blast  furnaces,  which  yield  486,000 
tons  of  pig-iron ;  954  bloomeries,  forges, 
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rolling  and  splitting  mills,  &c.,  which 
produce  291,600  tons  of  bar,  hoop,  sheet, 
and  other  wrought  iron,  30,000  tons 
blooms,  and  121,500  tons  as  cuttings,  such 
as  machinery,  stove-plates.  Two-fifths 
of  all  the  iron  made  in  the  States  is  pro- 
duced in  Pennsylvania.  The  total  quan- 
tity is  rather  more  than  the  produce  of 
Great  Britain  in  1823.  The  probability 
is,  that  in  the  course  of  another  quarter 
of  a  century  the  United  States  will  be 
the  greatest  iron-producing  country  in 
the  world.  The  duty  on  foreign  iron 
varies  from  50  to  150  per  cent,  and  the 
quantity  imported  is  about  100,000  tons 
per  annum.  The  price  of  American  bar- 
iron  in  1845  was  from  75  to  80  dollars 
per  ton.  The  price  in  England,  with  a 
large  prospective  demand,  was  under  9/. 
per  ton. 


J. 


JACOBINS  is  the  name  of  a  faction 
which  exercised  a  great  influence  on  the 
events  of  the  French  Revolution.  This 
faction  originated  in  a  political  club 
formed  at  Versailles,  about  the  time  of 
the  meetingof  the  first  National  Assembly, 
and  which  was  composed  chiefly  of  depu- 
ties from  Brittany,  who  were  most  deter- 
mined against  the  court  and  the  old 
monarchy,  and  some  also  from  the  South 
of  France,  among  whom  was  Mirabeau. 
When  the  National  Assembly  removed 
its  sittings  to  Paris  (October  19,  1789), 
the  Breton  club  followed  it,  and  soon  after 
established  their  meetings  in  the  lately 
suppressed  convent  of  the  Jacobins,  or 
Dominican  monks,  in  the  Rue  St.  Houore. 
From  this  circumstance  the  club  and  the 
powerful  party  which  grew  from  it 
assumed  the  name  of  Jacobins.  During 
the  year  1790  the  club  increased  its 
numbers  by  admitting  many  men  known 
for  violent  principles,  which  tended  not 
to  the  establishment  of  a  constitutional 
throne,  but  to  the  subversion  of  the 
monarchy.  A  schism  broke  out  between 
these  and  the  original  Jacobins,  upon 
which  Danton,  Marat,  and  other  revolu- 
tionists seceded  from  the  club,  and  formed 
themselves  into  a  separate  club  called 
'Les  Cordeliers/  from  their  meetings  be- 


ing held  in  a  suppressed  convent  of  Fran- 
ciscan friars.  These  men  openly  advo- 
cated massacre,  proscription,  and  confis- 
cation, as  the  means  of  establishing  the 
sovereignty  of  the  people.  In  1791  the 
Cordeliers  reunited  themselves  with  the 
Jacobin  club,  from  which  they  expelled 
the  less  fanatical  members,  such  as  Louis 
Stanislas  Freron,  Legendre,  and  others. 
From  that  time,  and  especially  in  the 
following  year,  1792,  the  Jacobin  club 
assumed  the  ascendancy  over  the  legisla- 
ture ;  and  the  measures  previously  dis- 
cussed and  carried  in  the  club  were 
forced  upon  the  assembly  by  the  votes  of 
the  numerous  Jacobin  members,  and  by 
the  out- door  influence  of  the  pikemen  of 
the  suburbs,  with  whom  the  club  was  in 
close  connection.  The  attack  on  the 
Tuileries  in  August,  1792,  the  massacres 
of  the  following  September,  th^  suppres- 
sion of  royalty,  and  most  of  the  mea- 
sures of  the  reign  of  terror,  originated 
with  the  club  of  the  Jacobins.  [Com- 
mittee OF  Public  Safety.]  The  club 
had  aflUliations  all  over  France.  After 
the  fall  of  Robespierre  in  July,  1794,  the 
convention  passed  a  resolution  which  for- 
bade all  popular  assemblies  to  interfere 
with  the  deliberations  of  the  legislature. 
The  Jacobins,  however,  having  attempted 
an  insurrection  in  November,  1794,  in 
order  to  save  one  of  their  members, 
Carrier,  who  had  been  condemned  to 
death  for  his  atrocities  at  Nantes,  the 
convention  ordered  the  club  to  be  shut 
up;  and  Legendre,  one  of  its  former 
members,  proceeded  with  an  armed  force 
to  dissolve  the  meeting,  and  closed  the 
hall.  The  spirit  of  the  club,  however, 
survived  in  its  numerous  adherents,  and 
continued  to  struggle  against  the  legisla- 
ture and  the  Executive  Directory,  until 
Bonaparte  put  an  end  to  all  factions,  and 
restored  order  in  France.  The  name  of 
Jacobin  has  since  been  used,  though  often 
improperly,  like  other  party  names,  to 
denote  men  of  extreme  deniocratical 
principles,  who  wish  for  the  subversion 
of  kingly  government  and  of  all  social 
distinctions,  and  are  not  over-scrupulous 
about  the  means  of  effecting  their  object. 

JETSAM.    [Flotsam.] 

JEWS.     It  does  not  appear  at  what 
time  the  Jews  came  into  Great  Britain, 
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but  they  were  settled  here  in  the  Saxon 
period,  and  as  early  as  a.d.  750.  From 
the  time  of  the  Conquest  the  Jews  in 
England  rapidly  increased  in  number. 
Under  the  first  three  Norman  kings  they 
iived  undisturbed,  so  far  as  we  are  in- 
formed. But  under  Stephen  and  his  suc- 
cessors they  suH'ered  from  the  rapacity 
of  the  kings  and  the  intolerance  of  the 
people.  The  persecutions  which  they 
experienced  from  all  persons,  both  lay 
and  ecclesiastic,  poor  and  rich,  are  fully 
attested  by  the  evidence  of  their  enemies. 
Finally,  in  the  reign  of  Edward  I.,  about 
A.D.  1290,  all  the  Jews  were  banished 
from  the  kingdom.  Their  numbers  at 
that  time  are  conjectured  (but  on  what 
grounds  we  are  not  aware)  to  have  been 
between  15,000  and  16,000,  It  was  not 
till  after  the  Restoration,  a.d.  1G(50,  that 
the  Jews  again  settled  in  England ;  and 
though  under  the  Protectorate  they  had 
entered  into  negotiations  with  Cromwell 
to  obtain  permission  to  enter  the  island, 
nothing  seems  to  have  been  done  in  the 
matter,  and  those  who  have  investigated 
the  subject  bring  forward  no  proof  of 
leave  being  formally  granted  to  them  to 
return.  After  the  Restoration  it  seems 
probable  that  they  came  in  gradually 
without  either  permission  or  opposition, 
and  since  that  time  foreign  Jews  have 
been  on  the  same  footing  as  other  aliens 
with  respect  to  entering  the  country.  In 
the  reign  of  Queen  Anne  (1  Anne,  c.  30) 
an  act  was  passed,  by  which,  "if  any 
Jewish  parent,  in  order  to  the  compelling 
of  his  or  her  Protestant  child  to  change 
his  or  her  religion,  shall  refuse  to  allow 
such  child  a  fitting  maintenance,  suitable 
to  the  degree  and  ability  of  such  parent, 
and  to  the  age  and  education  of  such 
child,"  the  Lord  Chancellor,  upon  com- 
plaint made  to  him,  shall  make  such 
order  for  the  maintenance  of  such  Pro- 
testant child  as  he  shall  think  fit.  In 
the  year  1753  an  act  was  passed  to 
enable  foreign  Jews  to  be  naturalized 
without  taking  the  sacrament;  but  the 
act  was  repealed  in  the  following  session, 
under  the  influence  of  the  popular  feel- 
ing, which  was  most  strongly  opposed  to 
the  measure  of  1753.  Since  this  year 
they  have  lived  in  the  United  Kingdom 
Oiimolested.      In   1830    the  number  of 


Jews  in  London  Mas  estimated  at  18,000, 
and  in  the  rest  of  England  about  9000. 
But  since  the  act  for  the  registration  of 
marriages,  &c.  was  passed,  and  the  num- 
ber of  marriages  among  the  Jews  is  ac- 
curately ascertained,  we  know  that  this 
calculation  was  too  high ;  and  if  the  pro 
portion  of  marriages  amongst  the  Jews  is 
the  same  as  amongst  other  portions  of 
the  population,  the  number  of  Jews  in 
England  and  Wales  in  1843  was  only 
18,700.  The  number  in  Scotland  and 
Ireland  is  probably  small,  but  we  are  not 
aware  that  there  is  any  good  estimate  as 
to  their  numbers  in  these  parts  of  the 
United  Kingdom. 

During  their  residence  in  England,  up 
to  their  banishment  in  the  time  of  E<? 
ward  I.,  the  Jews  were  considered  as  the 
villains  and  bondsmen  of  the  king,  a 
relation  which  seems  to  explain  the 
power  over  their  persons  and  property 
which  was  assumed  and  exercised  by  the 
king  in  the  most  oppressive  manner. 
They  however  could  purchase  and  hold 
land,  subject  only  to  the  right  of  the 
king,  whatever  it  might  be,  to  levy  heavy 
taxes  on  them  and  seize  their  lands  if 
they  were  not  paid.  By  the  statute  of 
the  54th  and  55th  of  Henry  III.  the 
Jews  were  declared  incapable  of  purchas- 
ing or  taking  a  freehold  interest  in  land, 
but  might  hold,  as  in  time  past  they  were 
accustomed  to  hold,  houses  in  the  cities, 
boroughs,  and  towns  where  they  resided. 
Another  statute  (Statutum  de  Judaismo), 
3  Edward  I.,  forbade  Jews  from  alienat- 
ing in  fee,  either  to  Jew  or  Christian, 
any  houses,  rents,  or  tenements  which 
they  then  had,  or  disposing  of  them  in 
any  way  without  the  king's  consent ;  they 
were  permitted  to  purchase  houses  and 
curtilages  in  the  cities  and  boroughs  where 
they  then  resided,  provided  they  held 
them  in  chief  of  the  king ;  and  they  were 
further  permitted  to  take  lands  to  farm 
for  any  term  not  exceeding  ten  years; 
such  permission,  however,  was  not  to  con- 
tinue in  force  for  more  than  fifteen  years 
from  the  date  of  the  act.  Since  the  time 
of  their  banishment  no  statute  has  been 
passed  which  in  direct  terms  atlccts  the 
right  of  the  Jews  to  hold  real  estates  in 
England,  and  it  has  been  a  matter  of 
dispute  whether  they  can   now  legally 
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hold  such  estate.  It  has  been  contended 
that  the  statute  called  the  54th  and  55th 
Henry  III.  is  not  an  act  of  parhament, 
but  only  an  ordinance  of  the  king, 
which,  however,  to  say  the  least,  seems 
a  very  questionable  proposition.  But  all 
doubt  on  this  point,  together  with  the 
property  disabilities  noticed  above  under 
Edward  I.  and  Henry  III.  have  been 
removed  by  an  act  of  1846,  the  9  &  10 
Vict.  c.  59,  under  which  statute  the 
Jews  are  enabled  to  hold  lands,  and  to 
alienate  any  real  property  they  possess 
without  leave  of  the  king. 

The  act  of  the  9th  Geo.  IV.  c.  17 
substitutes  for  the  sacramental  test  a 
form  of  declaration  to  be  made  by  every 
person,  within  one  calendar  month  next 
before  or  upon  his  admission  into  any  of 
the  corporate  offices  mentioned  in  that 
ict.  or  within  six  calendar  months  after 
Ms  appointment  to  any  place  mentioned 
in  the  fifth  section  of  that  act.  As  this 
declaration  contains  the  words  "upon  the 
true  faith  of  a  Christian,"  it  has  the 
eft'ect  of  excluding  Jews  from  corporate 
offices,  and,  in  connection  with  the  Abju- 
ration Act,  from  places  under  govern- 
ment, so  far  as  they  are  not  relieved  by 
tiie  Annual  Indemnity  Act.  The  abju- 
ration oath,  which  contains  the  same 
words,  has  the  effect  of  excluding  the 
Jews  from  parliament.  (1  Geo.  I.  st. 
ii.  c.  13;  6  Geo.  III.  c.  53.)  But  in 
184.>  an  act  was  passed  (8  &  9  Vict.  c. 
52),  by  which,  instead  of  the  declaration 
required  to  be  made  by  9  Geo.  IV.  c.  17, 
every  person  of  the  Jewish  religion  is 
permitted  to  make  and  subscribe  another 
declaration,  of  which  a  form  is  given  in 
the  act,  within  one  calendar  month  next 
before  or  upon  his  admission  into  the 
office  of  mayor,  alderman,  recorder,  bailiff, 
common  councilman,  councillor,  cham- 
berlain, treasurer,  town-clerk,  or  any 
other  municipal  office  in  any  city,  town 
corporate,  or  borough  in  England.  The 
declaration,  instead  of  the  words  "  upon 
the  true  faith  of  a  Christian,"  runs  in 
this  form :  "  I,  A.  B.,  being  a  person  pro- 
fessing the  Jewish  religion,  having  con- 
scientious scruples  against  subscribing 
the  declaration  contained  in  an  act,  &c. 
(referring  to  the  9  Geo.  IV.  c.  17),  do 
Boienmly,  sincerely,  and   truly  declare, 


that,"  &c.     [Justices  op  thb   Pbacb, 
p.  154.] 

It  has  been  considered  to  be  the  law 
till  the  present,  that  all  gifts  for  the  sup- 
port of  the  Jewish  religion  were  void,  as 
being  what  are  legally  termed  supersti- 
tious uses.  There  is  a  singular  decision 
by  Lord  Hard  wick  (Ambler's  Reports) 
in  the  case  of  a  gift  for  the  support  of 
the  Jewish  religion.  Part  of  the  money 
intended  by  the  Jewish  donor  to  support 
his  own  creed  was  given  to  the  Found- 
ling Hospital.  But  these  legal  excep- 
tions are  also  abrogated  by  the  9  &  10 
Vict.  c.  59,  and  Jews,  with  the  rest  of 
the  community,  are  free  to  endow  schools 
and  other  charitable  foundations.  Nei- 
ther are  they  any  longer  obliged  to  main- 
tain such  of  their  children  as  may  be- 
come Protestants :  and  further,  the  law 
is  repealed  that  prescribed  to  them  to 
wear  a  badge  of  yellow  taffeta.  It  is  a 
vulgar  error,  still  entertained  by  some, 
that  Jews,  even  if  born  in  this  country, 
are  aliens.  Jews  are  British  subjects, 
like  any  other  persons  who  are  born  here, 

(Blunt's  History  of  the  Establishment 
and  Residence  of  the  Jews  in  Englandy 
with  an  Enquiry  into  their  Civil  Disabi- 
lities, London,  1830 ;  Goldsmid's  Bemarlis 
on  the  Civil  Disabilities  of  British  Jews, 
London,  1830;  Report  of  the  Criminal 
Law  Commissioners,  on  Penalties  and  Dis- 
abilities in  regard  to  Religions  Opinions, 
1845.  This  report  states  also  the  law 
as  to  Jews  in  Ireland  ami  Scotland.) 

JOINT-STOCK  COMPANY.  Joint- 
stock  companies  are  such  companies  as 
are  unincorporated,  and  which  trade  upon 
a  joint  stock.  All  trading  associations, 
however  numerous,  and  although  not  esta- 
blished by  charter  or  act  of  parliament, 
are  legal,  provided  their  purposes  be 
legal,  and  provided  they  do  not  attempt 
to  exercise  the  privileges  of  a  corpora- 
tion such  as  the  power  of  making  their 
shares  transferable  at  the  will  of  the 
holder.  The  partners  in  joint-stock  com- 
panies are  of  two  classes :  one  consists  of 
directors,  trustees,  and  others  who  are 
actively  employed  in  conducting  the  con- 
cern ;  the  other,  of  a  number  of  persons 
who  take  little  or  no  part  in  its  manage- 
ment, and  many  of  whom  become  share- 
holders for  the  sake  only  of  a  profitabl<i 
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(nvestment  of  their  money.  The  general 
conduct  of  the  trade  falls  upon  the  di- 
rectors, while  the  more  particular  trans- 
actions are  usually  managed  by  paid 
agents  who  are  not  shareholders.  The 
funds  and  other  property  of  the  company 
are  vested  in  the  trustees.  The  deed  of 
settlement  is  a  covenant  made  between  a 
few  of  the  shareholders  chosen  as  trustees 
for  that  purpose,  and  the  others;  by 
which  each  of  the  latter  covenants  with 
tlie  trustees,  and  each  of  the  trustees 
covenants  with  the  rest  of  the  sharehold- 
ers, for  the  due  performance  of  a  series 
of  articles  which  are  specifically  set  forth, 
and  which  point  out  the  duties  of  the 
trustees,  directors,  and  auditors;  define 
their  powers,  and  all  other  necessary 
matters.  In  all  matters  which  might 
have  been  provided  by  the  deed,  but  are 
not,  the  law  of  partnership  prevails. 

The  private  property,  to  its  full  extent, 
of  every  member  of  an  unincorporated 
trading  company  is  liable  for  the  whole 
debts  of  the  company.  The  most  im- 
portant object  to  be  gained  by  an  act  of 
parliament  for  a  joint-stock  company,  is 
by  the  clause  which  enables  it  to  sue  and 
be  sued  through  the  medium  of  one  of  its 
officers ;  without  which  advantage  the  dif- 
ficulties attendant  upon  suits  by  or  against 
such  companies  are  beyond  calculation. 

A  partnership  in  the  working  of  a  mine 
is  considered  by  courts  of  equity  as  a 
partnership  in  a  trade,  and  thei'efore  sub- 
ject to  the  usual  rules  as  to  partnership. 

The  chief  rules  of  Roman  law  as  to 
partnership  may  be  collected  from  Gaius, 
iii.  148-154;  Dig.,  xvii.  tit.  2;  Cicero, 
Pro  Puhlio  Quintio. 

The  constitution  and  regulation  of  joint- 
stock  companies  have  been  more  particu- 
larly defined  by  several  recent  statutes. 

The  act  7  &  8  Vict,  c,  1 10,  applies  to 
companies  formed  subsequent  to  l«t 
Nov.  1844,  which  consist  of  more  than 
twenty-five  members,  provided  they  are 
not  constituted  by  charter  or  by  act  of 
parliament.  The  most  important  feature 
of  the  act  consists  of  provisions  for  sub- 
jecting joint-stock  companies  to  certain 
regulations  while  in  tkeir  provisionary 
state,  and  before  operations  have  been 
commenced.  It  is  re(}uired  that  before 
any  public  advertisement  of  an  intended 


joint-stock  company  be  issued,  the  pro- 
moters are  to  eflect  a  "provisional  re- 
gistration" at  an  office  established  for  the 
purpose,  which  registration  must  set  forth 
the  name  and  nature  of  the  proposed 
company,  the  names,  occupations,  and 
places  of  abode  of  the  promoters  and  of- 
ficers, the  names  of  subscribers,  with  vari- 
ous other  particulars ;  and  copies  of  each 
prospectus  must  be  deposited  before  being 
issued.  There  is  a  penalty  for  issuing 
advertisements  which  falsely  pretend  that 
any  joint-stock  project  is  patronised, 
directed,  or  managed  by  eminent  or 
opulent  persons. 

When  the  company  is  formed  a  "  com- 
plete registration"  is  to  be  made,  and 
until  this  is  effected,  all  their  proceed- 
ings are  of  a  provisionary  character. 
The  ''complete  registration"  is  accom- 
plished by  sending  in  schedules  which 
give  full  particulars  respecting  the  con- 
stitution of  the  company.  Every  share- 
holder must  enter  into  a  covenant  to  pay 
up  instalments ;  the  deed  is  to  be  regis- 
tered; accounts  are  to  be  audited,  and 
balance-sheets  made  and  produced  to  the 
shareholders,  yearly,  and  the  right  of  the 
shareholders  to  examine  the  books  for  a 
certain  time  must  be  granted.  The 
balance-sheet  and  auditors'  reports  are 
also  to  be  annually  registered.  The  act 
imposes  other  conditions  on  joint-stock 
companies,  amongst  which  are  the  follow- 
ing :  shareholders  whose  instalments  are 
all  paid,  have  a  right  to  be  present  at 
all  general  meetings,  and  to  take  part  in 
the  discussions ;  to  vote  on  any  ques- 
tion, either  in  person  or  by  proxy,  unless 
the  deed  of  settlement  precludes  proxies ; 
and  they  have  a  vote  in  the  choice  of 
electors  and  auditors.  Patrons  and  di- 
rectors must  hold  shares  in  the  company 
under  a  penalty  of  20/.  A  "  register  of 
shareholders  "  is  to  be  kept  which  must 
show  the  number  and  amount  of  shares 
held  by  each  shareholder :  each  share- 
j  holder  has  a  right  to  inspect  this  register 
on  demand ;  and  he  is  entitled  to  a  cer- 
I  tificate  of  the  number  of  shares  which  he 
j  holds,  and  the  amount  paid  thereon,  which 
[  certificate  may  be  evidence  in  a  court  of 
:  law.  When  completely  registered,  shares 
:  may  be  transferred,  but  all  the  instal- 
I  meuts  due  must  first  be  paid  up,  and  the 
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transfer  must  be  registered  before  the 
holder  is  entitled  to  share  in  the  profits 
or  to  vote.  The  act  contains  a  number 
of  other  regulations.  The  registrar  of 
joint-stock  companies  is  required  to  make 
an  annual  report,  which  is  to  be  presented 
to  parliament.  This  act  does  not  apply 
to  joint-stock  banks,  nor  to  schools  or  sci- 
entific and  literary  institutions  ;  nor  to 
loan  or  benefit  building  societies  duly 
enrolled,  nor  to  friendly  societies  or  simi- 
lar institutions,  unless  they  assure  to  the 
amount  of  200/.  on  any  one  life.  The 
act  does  not  extend  to  companies  in  Scot- 
land, except  they  have  branch  establish- 
ments in  England  or  Ireland. 

In  the  same  session  another  act  was 
passed  (7  &  8  Vict.  c.  HI)  which  is  en- 
titled '  An  Act  for  facilitating  the  winding 
up  the  affairs  of  joint-stock  companies 
unable  to  meet  their  pecuniary  engage- 
ments.' By  this  act  a  fiat  in  bankruptcy 
may  be  issued  in  the  same  way  as  in  the 
case  of  single  traders  against  incorporated 
commercial  or  trading  companies  or  any 
other  body  of  persons  associated  together 
for  commercial  or  trading  purposes  ;  but 
the  bankruptcy  of  a  company  does  not 
involve  the  bankruptcy  of  any  member 
individually.  A  copy  of  the  balance  sheet 
must  be  sent  to  the  Board  of  Trade, 
accompanied  by  the  written  opinion  of 
the  Court  of  Bankruptcy  as  to  the  cause  of 
failure  of  the  company ;  and  the  Queen, 
upon  the  recommendation  of  the  Board  of 
Trade,  may  then  revoke  any  privileges 
granted  to  the  company,  and  determine 
the  same,  notwithstanding  any  charter, 
letters-patent,  or  act  of  parliament ;  but 
until  the  determination  of  the  company 
by  the  crown,  it  shall  be  considered  as 
subsisting  for  the  original  purposes.  This 
act  applies  to  all  banking  companies 
which  have  more  than  six  partners. 

Another  act  (7  &  8  Vict.  c.  113)  was 
passed  during  the  session  of  1844,  under 
which  joint-stock  banks  are  now  regu- 
lated. Every  new  joint-stock  bank  be- 
fore it  can  commence  business  is  required 
to  present  a  petition  to  her  majesty  in 
council,  signed  by  at  least  7  shareholders, 
praying  for  a  grant  of  letters-patent. 
This  petition  must  set  forth — 1,  The 
names  and  abodes  of  all  the  partners  of 
tile  proposed  company.    2,  The  proposed 


name  of  the  Bank.  3,  The  place  and 
street,  &c.,  where  the  business  of  the 
bank  is  to  be  carried  on.  4,  The  pro- 
posed amount  of  the  capital  stock,  not 
being  in  any  case  less  than  100,000/.  and 
the  means  by  which  it  is  to  be  raised. 
.5,  The  amount  of  capital  stock  then 
paid  up,  and  where  and  how  invested, 

6,  The  proposed  number  of  shares.  7, 
The  amount  of  each  share  not  being  less 
than  100/.  each.  The  petition  of  the 
proposed  company,  in  which  these  par- 
ticulars are  set  forth,  will  be  referred  to 
the  Board  of  Trade,  which  will  report  as 
to  the  provisions  of  the  act  having  been 
complied  with ;  and  her  majesty  may  then, 
if  she  so  think  fit,  grant  the  letters-patent 
prayed  for.  The  deed  of  partnership 
must  be  drawn  up  in  accordance  with  a 
form  approved  of  by  the  Board  of  Trade, 
and,  in  addition  to  any  other  provisions 
which  may  be  introduced,  must  contain 
specific  provisions  for  the  following  pur- 
poses. 1,  For  holding  ordinary  general 
meetings  at  least  once  a  year,  at  an  ap- 
pointed time  and  place.  2,  For  hold- 
ing extraordinary  general  meetings, 
on  the  requisitions  of  nine  or  more  share- 
holders who  have  at  least  21  shares.  3, 
For  the  qualification  and  election  of  di- 
rectors, and  for  general  management. 
4,  For  the  retirement  of  at  least  one- 
fourth  of  the  directors  annually,  and  for 
preventing  their  re- election  for  at  least 
12  calendar  months.  5,  For  preventing 
the  company  from  purchasing  any  shares 
or  making  advances  of  money  or  securi- 
ties for  money  to  any  person  on  a  security 
of  a  share  or  shares  in  the  bank.  6,  For 
the  publication  of  the  assets  and  liabilities 
of  the  bank  once  at  least  in  every  month. 

7,  For  the  yearly  audit  of  the  accounts 
of  the  bank  by  auditors  chosen  at  a  gene- 
ral meeting  of  the  shareholders  and  not 
being  directors  at  the  time.  8,  For  the 
yearly  communication  of  the  auditors'  re- 
port, and  of  a  balance  sheet,  and  profit 
and  loss  account  to  every  shareholder. 
This  deed  must  be  executed  by  the  hold- 
ers of  at  least  one-half  the  shares  on 
which  not  less  than  10/.  on  each  share  oi 
100/.  has  been  paid  up  ;  but  the  banking 
business  cannot  be  commenced  until  the 
deed  has  been  executed  by  all  the  share- 
holders, nor  until  one-half  at  least  of 
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share  has  been  paid  up,  no  portion  of 
■which  can  be  repaid  without  the  sanc- 
tion of  the  Board  of  Trade.  Under  let- 
ters-patent for  a  term  of  years  not  ex- 
ceeding twenty  the  shareholders  of  a 
joint-stock  bank  may  become  one  body 
politic  and  corporate  with  perpetual  suc- 
cession, a  common  seal,  and  power  to 
purchase  and  hold  lands,  of  such  annual 
value  as  shall  be  expressed  in  each  letters- 
patent. 

This  act  contains  some  other  provisions 
which  are  deserving  of  notice  as  im- 
provements. Every  year,  between  the 
28th  of  February  and  25th  of  March,  a 
memonal  is  required  to  be  transmitted  to 
the  Commissioners  of  Stamps,  setting 
forth,  amongst  other  particulars,  the 
name,  style,  and  firm  of  the  banking 
company,  the  names  and  places  of  abode 
of  the  several  members  thereof,  and  of 
the  directors,  managers,  and  other  officers ; 
and  this  document  may  be  inspected  at 
the  Stamp-office  on  payment  of  a  fee  of 
one  shilling.  A  list  of  the  registered 
names  and  places  of  abode  of  all  the 
members  of  the  company  for  the  time 
being  must  also  be  printed  and  con- 
spicuously placed  for  the  use  of  the  pub- 
lic in  the  bank.  The  manager  or  oUe  of 
the  directors  is  required  to  transmit  from 
time  to  time  to  the  Commissioners  of 
Stamps  an  account  of  changes  which  have 
taken  place  in  the  list  of  directors,  ma- 
nagers, officers,  and  shareholders.  The 
Commissioners  of  Stamps  are  to  give  a 
certified  copy  of  these  memorials  on  pay- 
ment of  a  fee  of  10s.  Persons  whose 
names  are  in  the  memorial  last  delivered, 
are  themselves  or  their  representatives 
liable  to  legal  proceedings,  as  existing 
shareholders. 

When  joint-stock  banks  were  first  esta- 
blished, each  shareholder  was  answerable 
to  the  extent  of  his  own  property.  By 
1  Vict.  c.  73,  they  were  rendered  liable 
only  to  the  extent  of  their  shares,  but  the 
liability  did  not  extend  to  the  sharehold- 
ers as  a  body.  By  7  &  8  Vict.  c.  113, 
the  liability  of  any  shareholder  extends 
equally  to  the  whole  body  of  sharehold- 
ers as  a  company  ;  but  if  execution  of 
any  judgment  against  the  company  shall 
be  ineft'ectual  to  obtain  satisfaction,  then 
any    shareholder    may    be    proceeded 


against.  The  acts  of  an  individual  part- 
ner were  formerly  binding  on  all  the 
other  shareholders,  but  it  is  only  the  acts 
of  an  individual  director  or  other  officer 
properly  appointed  which  are  now  binding 
on  the  co-partnership.     [Partnership.] 

At  one  time  a  great  part  of  the  foreign 
commerce  of  England  was  engrossed  by 
chartered  companies.  An  account  of  two 
of  these  companies  has  been  already 
given.  [Hudson's  Bay  Company  ;  East 
India  Company.]  There  were  severa 
others,  which  have  ceased  to  exist,  whose 
operations  constitute  an  important  feature 
in  our  commercial  history.  The  Russia 
Company,  which  was  chartered  in  1555, 
succeeded  in  establishing  a  trade  with  the 
Czar  of  Muscovy,  and  a  year  or  two 
afterwards  Jenkiuson,  a  very  active  ser- 
vant of  the  company,  struck  out  a  new 
line  of  commercial  intercourse  through 
Russia  into  Persia.  One  of  the  main  ob- 
jects of  the  association  was  the  discovery 
of  new  trades.  Before  the  close  of  the  six- 
teenth century  the  company  embarked  in 
the  whale  fishery  atSpitzbergen,  in  which, 
as  well  as  in  their  operations  elsewhere, 
private  traders,  termed  "  interlopers,'"  were 
not  allowed  to  engage.  In  1 069,  when  the 
Czar  had  greatly  reduced  the  privileges 
of  the  company  or  placed  the  Dutch  on 
the  same  commercial  footing,  the  associa- 
tion ceased  to  be  a  joint-stock  concern, 
but  became  what  was  called  a  regulated 
company,  in  which  each  person  traded 
with  his  own  capital,  subject  to  the  gene- 
ral regulations  of  the  association.  The 
Russia  Company  was  at  the  cost  of  main- 
taining embassies.  The  Russia  Company 
still  exists,  that  is,  officers  are  elected,  and 
a  dinner  is  annually  given,  which  is  gene- 
rally attended  by  the  Russian  ambassa- 
dor. The  expenses  of  the  company  are 
paid  out  of  trifling  dues  levied  on  imports 
from  Russia. 

In  1581  Queen  Elizabeth  granted  to  a 
company  the  exclusive  right  of  trading  to 
Turkey.  This  was  the  origin  of  the 
Turkey  or  Levant  Company.  Its  exclu- 
sive privileges  of  trade  extended  to  the 
dominions  of  the  Grand  Seignor,  whether 
in  Europe,  Asia,  or  Africa.  Factories  were 
established,  and  the  company  was  at  the 
cost  of  supporting  an  English  ambassador 
at  Constantinople,  and  consuls  at  Aleppo, 
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Smyrna,  and  other  places.  Adam  Smith 
speaks  of  the  Turkey  Company  in  his 
time,  seventy  or  eighty  years  ago,  as  "  a 
strict  and  oppressive  monopoly."  The 
Turkey  Company  surrendered  its  char- 
t^ir  in  1825. 

Several  companies  for  trading  to  Afri- 
ca were  successively  established  in  the 
seventeenth  century,  but  from  various 
causes  they  all  failed.  The  company 
established  in  1662  was  bound  by  its 
charter  to  supply  the  West  India  planta- 
tions with  three  thousand  negroes  annu- 
ally. This  was  the  third  African  com- 
pany established  during  the  century ; 
but  it  was  broken  up,  as  its  prede- 
cessors had  been,  and  a  fourth  company 
was  established,  at  the  head  of  which 
were  King  Charles  II.  and  the  Duke  of 
York.  After  the  Revolution  companies 
for  exclusive  trading  were  declared  ille- 
gal unless  they  obtained  the  sanction  of 
an  act  of  parliament,  and  the  African 
trade  was  thrown  open.  The  different 
African  Companies  had,  however,  been 
at  considerable  cost  in  erecting  forts  and 
factories,  and  maintaining  officers ;  and 
to  indemnify  the  existing  association,  an 
act  was  passed  in  1698  for  levying  a  duty 
upon  private  traders  to  Africa,  who  were 
no  longer  to  be  deemed  interlopers.  In 
1 730  parliament  granted  10,00()/.  for  the 
purpose  of  keeping  up  establishments  in 
Africa.  The  trade  was  now  entirely 
thrown  open,  and  the  powers  of  the  Afri- 
can Company  confined  to  the  govern- 
ment of  forts  and  factories.  In  1821  the 
charter  of  the  African  Company  was  sur- 
rendered and  the  company  ceased  to  exist. 

The  South  Sea  Company,  so  famous  for 
its  association  with  a  gigantic  commercial 
nubble,  was  vested  with  the  exclusive 
privilege  of  trading  to  the  Pacific  Ocean 
and  along  the  east  coast  of  South  America 
from  the  Orinoco  to  Cape  Horn.  The 
company  engaged  to  supply  negroes  to 
the  Spanish  dominions  in  South  America 
under  the  Assieuto  treaty.  [Assiento 
Treaty.]  The  privilege  of  exclusive 
trade  to  the  south-east  and  elsewhere  was 
taken  away  by  47  Geo.  III.  c.  23,  and 
by  a  subsequent  act  duties  called  South 
Sea  Duties  were  imposed  on  goods  im- 
ported from  the  limits  (with  some  ex- 
ceptions) to  which  the  privilege  had  been 


confined.  These  duties  were  to  form  a 
guarantee  fund,  and  were  to  cease  when 
the  fund  had  reached  a  certain  amount. 

Besides  these  companies  there  were  the 
Eastland,  the  Hamburg,  and  the  Green- 
land companies,  with  some  others,  but 
none  of  them  were  of  so  much  importance 
as  those  we  have  just  noticed. 

JOURNALS  OF  THE  LORDS 
AND  COMMONS.     [Parliament.] 

JUDEX,  JUDICIUM.  It  is  of  some 
importance  to  form  a  correct  notion  of 
the  terms  judex  and  jndichtm  in  the  llo- 
man  writers.  The  judicia  privata  were 
those  in  which  one  party  claimed  some- 
thing of  or  against  another  party,  and 
must  be  distinguished  from  the  judicia 
publica.  The  former  had  relation  to 
actiones,  and  may  be  generally  described 
as  Civil  actions ;  the  latter  were  of  the 
nature  of  Criminal  prosecutions. 

In  the  Judicia  Privata  the  party  com- 
plainant (actor)  came  before  the  pra;tor 
or  other  magistrate  who  had  jurisdiction 
(jurisdictio),  and  made  his  claim  or  com- 
plaint, to  which  the  defendant  (reus) 
might  put  in  a  plea  (exceptio).  The 
praetor  then  made  an  order  by  which  he 
referred  the  matter  to  Judices,  or  Recupe- 
ratores,  or  Arbitri,  whose  chief  office  was 
to  ascertain  the  facts  in  dispute.  The 
formula,  or  order  of  the  prator,  was  of 
the  nature  of  a  provisional  deci-ee :  it 
stated  the  matter  at  issue  between  the 
parties  and  the  judgment  that  was  to  fol- 
low upon  the  determination  of  the  facts. 
The  plaintiff  had  to  prove  his  case,  or  the 
defendant  to  prove  his  plea,  before  the 
judices.  Sometimes  there  was  only  one 
judex.  The  speech  of  Cicero  *  Pro  Pub- 
lio  Quintio'  was  made  before  a  single 
judex,  aided  by  assessors  (consilium). 

The  patroni  or  orators  appeared  before 
the  judices  to  support  the  cause  of  their 
clients.  The  judices  were  sworn  to  act 
impartially.  Witnesses  were  produced 
on  each  side  and  examined  orally ;  and  it 
is  clear  from  the  remarks  of  Cicero  {Pro 
Ccecina,  c.  10),  where  he  is  commenting 
on  the  evidence  in  the  case  of  Cseciua, 
that  he  had  cross-examined  and  put  to 
confusion  an  impudent  witness  on  the 
other  side  (see  also  the  Oration  Pro 
Flacco,  c.  10).  It  is  clear  also  from  the 
oration  *  Pro  Cajcina,'   that  the  inquiry 
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before  the  judices  was  public.  Written 
documents,  sucli  as  letters  and  books  of 
accounts,  were  produced  before  the  judi- 
ces by  way  of  evidence.  (Cicero,  Fro 
Q.  Roscio.)  When  the  orators  had 
finished  their  speeches,  the  judices  de- 
cided by  a  majority.  The  sentence  was, 
if  necessary,  perhaps  in  some  cases  car- 
ried into  effect  by  the  lictors  of  the  ma- 
gistrate who  appointed  the  judices.  The 
form  in  which  the  judices  pronounced 
their  decision  was  that  of  a  judgment  or 
decree. 

The  difference  between  the  judicium 
and  arbitrium  was  this :  in  the  judicium 
the  claim,  demand,  or  damages  was  a 
sum  fixed ;  in  the  arbitrium  it  was  a  sum 
uncertain  ;  and  this  difference  was  at- 
tended with  certain  variations  in  the  pro- 
cedure. This  is  very  clearly  expressed 
by  Cicero  (Pro  Q.  Boscio,  c.  4). 

The  judices  must  to  some  extent  have 
settled  questions  of  law,  inasmuch  as  the 
determination  of  the  facts  sometimes  in- 
volved the  interpretation  of  the  law. 
They  were  accordingly  allowed  to  have 
assessors  (consilium)  learned  in  the 
law  (jurisconsulti),  but  the  jurisconsulti 
merely  advised  the  judices,  who  alone 
delivered  the  decision.  In  case  of  doubt 
as  to  the  law,  the  judices  might  consult 
the  magistrate  under  whom  they  were 
acting ;  but  as  to  the  matters  of  fact,  the 
judices  were  the  sole  judges,  and  could 
take  no  advice  from  the  magistrate  {Dig., 
V.  1.  79).  Gellius  (xiv.  2)  gives  an 
amusing  account  of  the  difficulty  which 
he  felt  on  being  appointed  a  judex,  and 
how  he  got  rid  of  the  business  by  de- 
claring on  oath,  as  the  judex  always 
might  do,  that  he  could  not  come  to  any 
decision.  The  difficulty  which  he  ex- 
perienced was  exactly  one  of  those  which 
a  person  not  practically  acquainted  with 
legal  proceedings  would  experience. 

We  may  presume  that  the  judices  were 
generally  persons  qualified  by  a  sufficient 
education,  though  they  were  not  neces- 
sarily lawyers  ;  but  it  does  not  appear 
tliat  they  were  named  out  of  any  deter 
minate  class,  and  there  is  good  reason 
for  thinking  that  both  parties  generally 
agreed  upon  the  judices,  or  at  least  had 
the  p*>wer  of  rejecting  them.  It  would 
seem  as  if  every  Koman  citizen  was  con- 


sidered competent  to  discharge  the  func- 
tions of  a  judex  in  civil  actions,  at  least 
under  the  emperors :  but  this  part  of  the 
subject  is  not  free  from  difficulty. 

Appeals  from  the  decisions  of  the  judi- 
ces were  not  uncommon.  (Ulpian,  Dig., 
xlix.  1.  1 ;  Scaevola,  Dig.,  xlix.  1.  2S.) 

So  far  seems  pretty  well  ascertained. 
Such  being  the  qualifications  of  the  judi- 
ces, and  the  magistrates  who  had  "  juris- 
dictio"  being  only  annual  functionaries, 
it  appears  that  there  was  no  class  of  men 
among  the  Romans,  like  our  judges,  who 
were  the  living  interpreters  of  law  for  a 
series  of  years  in  succession.  The  juris- 
consulti seem  to  have  kept  the  Roman 
law  together  as  a  coherent  body,  and  it  is 
from  their  writings  alone  that  the  Digest 
is  compiled.  [Justinian's  Legisla- 
tion,] 

The  Judicia  Publica  were  in  the  nature 
of  criminal  prosecutions,  in  which  any 
person,  not  disqualified,  might  be  the  pro- 
secutor, and  in  which  the  verdict  was  fol- 
lowed by  a  legal  punishment.  Judices 
were  employed  here  also,  and  were  a 
kind  of  assessors  to  the  magistrate  who 
presided.  The  judices  were  the  judges 
of  the  facts  laid  to  the  charge  of  the  ac- 
cused. Both  the  accuser  and  the  accused 
might  challenge  a  certain  number  of  the 
judices.  Witnesses  were  examined  before 
them  ;  slaves  by  torture,  freemen  orally. 
The  judices,  at  least  in  the  more  import- 
ant matters,  voted  by  ballot :  each  judex 
put  into  the  urn  the  tablet  of  Acquittal, 
of  Condemnation,  or  the  tablet  N.  L.  (non 
liquet,  "  it  is  not  clear"),  according  to  his 
pleasure.  The  magistrate  pronounced  the 
verdict  according  to  the  tablets  which 
made  a  majority.  A  lively  picture  of  the 
intrigues  and  bribei'y  which  were  not  un- 
usual on  such  trials  is  given  by  Cicero  in 
speaking  of  the  affair  of  Clodius  and  the 
Bona  Dea  {Ad  Attic,  i.  13,  16).  The 
various  changes  made  at  Rome  as  to  tlie 
body  from  which  the  judices  were  chosen 
refer  only  to  the  judicia  publica. 

This  subject  is  not  free  from  difficulty. 
What  is  above  stated  nmst  be  taken  only 
as  correct  in  the  main  features.  Further 
inquiry  is  still  wanted  on  several  matters 
connected  with  the  functions  of  the  judi- 
ces. Enough  has  been  said  to  enable  the 
reader  to  compare  tlie  Koman  Judioet 
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■with  the  English  jury,  and  to  show  the 
difference  of  the  institutions. 

(Gaius,  lib.  iv. ;  Heineccius,  Si/ntagma, 
&c.,  by  Haubold ;  Unterholzner,  fjeber 
die  Rede  Cicero  fiir  den  Schauspieler 
HosciuSy  Zeiischrifl,  &c.,  i.  248  ;  and  his 
remarks  on  the  difference  between  the 
condictio  and  the  actio  in  personam,  with 
reference  to  the  judices ;  *  De  Judiciis,' 
Dig.,  V.  1  ;  '  De  Judiciis  Publicis,'  JLHg., 
xlviii. ;  Instit.,  iv.  tit.  18.) 

Dr.  Pettingall's  '  Enquiry  into  the  Use 
and  Practice  of  Juries  among  the  Greeks 
and  Romans,'  London,  1769,  may  be  con- 
sulted as  to  the  functions  of  the  Roman 
judices  in  the  Judicia  Publica.  The  au- 
thor's cenclusions  seem  in  the  main  to  be 
correct,  though  his  essay  is  an  ill-arranged 
and  unmethodical  production.  The 
'iittische  Process,'  by  Meier  and  Scho- 
mann,  and  the  essay  of  Pettingall,  may 
be  consulted  with  reference  to  the  func- 
tions of  the  Attic  Dicastai. 

JUDGE  (from  the  French  J iige,  which 
is  from  the  Latin  judex).  [Judex.]  A 
judge  in  England  and  Wales  is  a  man 
who  presides  in  a  court  duly  constituted, 
declares  the  law  in  all  matters  that  are 
tried  before  him,  and  pronounces  sentence 
or  judgment  according  to  law.  There 
are  judges  of  the  three  Superior  Courts 
of  Law  at  Westminster,  judges  in  the 
Courts  of  Equity,  a  judge  in  the  Court 
of  Bankruptcy,  judges  of  the  Insolvent 
Court,  judges  in  the  Ecclesiastical  and 
Admiralty  Courts,  and  some  others.  Some 
judges  are  called  Recorders,  and  there  are 
other  names,  but  the  name  does  not  alter 
the  nature  of  the  office.  When  the  judges 
simply  are  spoken  of,  the  judges  of  the 
superior  courts  of  common  law  are  meant. 
There  are  fifteen  judges  of  these  courts  : 
five  in  the  Court  of  Queen's  Bench,  five 
in  the  Court  of  Common  Pleas,  and  five 
in  the  Court  of  Exchequer.  There  are 
at  present  five  judges  in  Equity.  [Courts  ; 
Equity.] 

The  judges  of  the  superior  courts  of 
law  are  appointed  by  the  crown.  They 
hold  their  office  during  good  behaviour, 
but  they  can  be  removed  by  the  crown  on 
the  address  of  both  houses  of  parliament 
(13  Wm.  III.  c.  2).  Formerly  their  com- 
missions ceased  upon  the  demise  of  the 
crown,  but  by  the  1  Geo.  III.  c.  23,  they 


continue  to  hold  their  office  during  good 
behaviour  notwithstanding  any  demise  o* 
the  crown,  and  their  salaries  are  secured 
to  them  so  long  as  they  hold  their  office;. 
The  judges  of  the  courts  of  Equity  are 
also  appointed  by  the  crown.  [Chan- 
cellor; Chancery.] 

By  various  acts  of  parliament  retiring 
pensions  of  a  determinate  amount  may  be 
granted  to  the  fifteen  judges  of  the  three 
superior  courts  of  law,  and  to  the  judges 
in  Equity.  The  lowest  retiring  pension 
is  3500/.,  and  this  amount  may  be  given 
to  all  puisne  judges  of  the  three  courts. 
The  highest  retiring  pension  is  5000^., 
which  may  be  granted  by  the  crown  to 
the  lord  chancellor  upon  his  resignation. 
But  to  be  entitled  to  these  pensions  all  the 
judges  of  the  superior  courts  of  law,  and 
the  judges  in  Equity,  except  the  lord 
chancellor,  must  have  held  the  office  for 
fifteen  years,  unless  bad  health  has  pre- 
vented them  from  holding  office  so  long. 

Judges  of  Courts  of  Record  [Courts] 
are  not  liable  to  prosecution  for  anything 
done  by  them  as  judges,  but  they  may  he 
prosecuted  in  parliament.  Nor  are  they 
liable  to  an  action  for  any  error  in  judg- 
ment, or  for  wrongful  imprisonment,  at 
least  when  they  are  acting  within  their 
jurisdiction.  Judges  are  punishable  for 
bribery  by  loss  of  office,  fine,  and  impri- 
sonment. 

The  powers  and  duties  of  judges  would 
form  the  subject  of  an  elaborate  treatise. 
It  may  be  sufficient  to  observe  that  in 
England  the  judges  of  the  superior  courts 
are  so  well  protected  in  the  discharge  of 
their  duty  and  so  sure  in  their  office,  as 
to  make  them  entirely  independent  of  all 
political  and  private  influence,  and  they 
are  paid  well  enough  to  secure  them 
against  all  temptation  of  lucre.  Accord- 
ingly an  instance  of  misconduct  in  any 
judge  of  the  superior  courts  of  law,  or 
any  judge  who  holds  a  high  office,  is  now 
seldom  or  never  heard  of.  The  only  ques- 
tion that  can  be  raised  is,  whether  the 
most  competent  persons  are  always  ap- 
pointed, and  whether  persons  are  not 
sometimes  appointed  who,  though  not  ab- 
solutely incompetent,  are  much  less  conx- 
petent  than  others,  and  sometimes  hardly 
competent.  This  danger  is  somewhat 
limited  by  public  opinion,  and  paiticu* 
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larly  by  the  opinion  of  the  members  of 
the  bar,  so  that  the  risk  of  a  totally  in- 
competent person  being  appointed  is  not 
great.  13 ut  as  the  appointment  of  the 
judges  in  the  supei-ior  courts  of  law,  and 
the  judges  in  Equity,  is  really  made  by 
those  who  for  the  time  act  as  the  minis- 
ters of  the  crown,  the  appointments  of 
judges  are,  like  other  appointments  made 
by  the  ministers,  nearly  always  conferred 
on  those  who  belong  to  the  political  party 
which  for  the  time  is  in  power.  This  evil, 
so  far  as  it  is  an  evil,  is  inseparable  from 
the  practical  working  of  the  constitution, 
and  is  probably  a  much  less  evil  than  any 
other  mode  of  appointment  that  could  be 
suggested. 

JUDICIARY.     [Courts., 

JURISCONSULTI.   [Judex;  Juris- 

i>RUDENCE.] 

JURISDICTION.  This  term  is  the 
Latin  word  Jurisdictio,  which  simply  sig- 
nifies the  "  declaration  of  jus  or  law." 
He  who  had  jurisdictio  was  said  "jus  di- 
cere,"  to  "  declare  the  law."  The  whole 
oflfice  (officium)  of  him  who  declared  the 
law  was  according  expressed  by  the  word 
Jurisdictio.  {Dig.,  2,  tit.  De  Jurisdic- 
tione.)  Jurisdictio  was  either  voluntary 
(voluntaria)  or  litigant  (contentiosa). 
The  jurisdictio  voluntaria  related  to  cer- 
tain acts,  such  for  instance  as  those  forms 
of  manumission  and  adoption,  which  must 
be  done  before  a  magistratus  in  order  to  be 
valid.  The  jurisdictio  contentiosa  related 
to  litigation,  and  such  legal  proceedings 
were  said  to  be  "  in  jure,"  before  the  ma- 
gistratus, as  opposed  to  the  proceedings 
before  a  judex,  which  were  said  to  be  "  in 
judicio."  The  magistratus  was  said  "  jus 
dicere"  or  "  reddere,"  when  he  exercised 
his  finctions  ;  and  *'  magistratus "  and 
"qui  Romae  jus  dicit"  are  accordingly 
convertible  terms.  Jurisdiction  in  Eng- 
land means  an  authority  which  a  court 
of  law  or  equity  has  to  decide  matters 
that  are  litigated  before  it  or  questions 
that  are  tried  before  it.  The  courts  at 
Westminster  have  jurisdiction  all  over 
England  and  Wales ;  but  the  jurisdiction 
of  other  courts  is  limited  by  being  con- 
fined to  certain  limits  of  space  and  to  cer- 
tain kinds  of  causes  or  matters  in  dispute. 
When  the  jurisdiction  of  a  court  extends 
ix\  over  Ejigiaud,  it  may  still  be  limited 


as  to  the  kind  of  causes  which  it  tries. 
Thus  the  superior  courts  of  law  and  the 
courts  of  equity  have  their  several  juris- 
dictions as  to  matters  which  they  hear 
and  determine.  [Equity.1  The  ecclesias- 
tical courts  also  have  their  separate  juris- 
diction; and  other  courts,  such  as  the 
Court  of  Insolvency,  Borough  Courts, 
and  others,  have  their  several  jurisdic- 
tions. It  follows,  that  if  proceedings  are 
commenced  against  a  man  before  a  court 
which  has  no  jurisdiction  in  the  matter 
brought  before  it,  the  defendant  may  an- 
swer by  alleging  that  the  court  has  no 
jurisdiction ;  which  is  called  pleading  to 
the  jurisdiction.  When  a  party  is  con- 
victed by  a  court  that  has  no  juris- 
diction in  the  matter,  the  proceedings 
may  be  moved  into  the  Court  of  King^s 
Bench  by  the  writ  of  Certiorari  and 
quashed.  [Certiorari.]  Those  who 
have  limited  jurisdiction  are  liable,  it  is 
said,  to  an  action,  if  they  assume  a  juris- 
diction which  they  have  not. 

JURISPRUDENCE.  The  Latin  word 
prudentia  (contracted  from  providentia) 
came,  by  a  natural  transition,  to  mean  know- 
ledge or  understanding.  "  Habebat  (says 
Nepos,  Life  of  Cimon,  c.  2)  magnam  pru- 
dentiam  tum  juris  civilis  turn  rei  milita- 
ris :"  hence  persons  skilled  in  the  Roman 
law  were  called  juris  prudentes,  or  simply 
prudentes ;  in  the  same  manner  that  they 
were  called  consulti,  as  well  as  juris  con- 
sulti.  (Haubold's  Lineamenta  Instit.  Juris 
Romani,  lib.  iv.  cap.  5  ;  Hugo,  Geschichte 
des  Romischen  Rechts,  p.  458,  ed.  xi.)  A 
large  part  of  the  Roman  law  was  gradu- 
ally adopted  by  the  legislature  and  the 
judices  from  the  writings  of  the  jurists : 
the  emperors  moreover  sometimes  ap- 
pointed persons  whose  opinions  (or  re- 
sponsa)  the  judex  was  bound  to  follow. 
{Dig.,  lib.  i.  tit.  2,  No.  2,  ^  5-7,  35-47; 
Inst.,  lib.  i.  tit.  2,  §  8.)  According  to 
the  acceptation  of  the  term  prudens  or 
juris  prudens  in  the  Roman  law,  ju7-i» 
prudentia  is  sometimes  limited  to  the 
dexterity  of  a  practical  lawyer  in  apply- 
ing rules  of  law  to  individual  cases  j 
whence  the  technical  use  of  the  tenn 
jurisprudence  in  the  French  legal  language 
for  law  founded  on  judicial  decisions  or 
on  the  wiitings  of  jurists. 

By  general  jurisprudence  is  properly 
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meant  the  science  or  philosophy  of  positive 
law,  as  distinguished  from  particular  ju- 
risprudence, or  the  knowledge  of  the  law 
of  a  determinate  nation.  "  General  juris- 
prudence, or  the  philosophy  of  positive 
law,  is  not  concerned  directly  with  the 
science  of  legislation :  it  is  concerned 
directly  with  principles  and  distinctions 
which  are  common  to  various  systems  of 
particular  and  positive  law,  and  which 
each  of  those  various  systems  inevitably 
involves,  let  it  be  worthy  of  praise  or 
blame,  or  let  it  accord  or  not  with  an 
assumed  measure  oi  test.  General  juris- 
prudence is  concerned  with  law  as  it  ne- 
cessarily is,  rather  than  with  law  as  it 
ought  to  be ;  with  law  as  it  must  be,  be 
it  good  or  bad,  rather  than  with  law  as 
it  must  be,  if  it  be  good."  (Austin,  Out- 
line of  a  Course  of  Lectures  on  General 
Jurisprudence,  p.  3.)  For  example,  every 
system  of  positive  law  must  involve  such 
notions  as  sovereignty,  legal  right,  legal 
duty,  legal  sanction,  civil  or  criminal  in- 
jury, the  grounds  of  imputation  or  legal 
guilt,  and  of  non-imputation  or  legal  in- 
nocence, property,  possession,  &c.,  which 
therefore  belong  to  the  province  of  general 
jurisprudence.     [Law;  Legislation.) 

A  detailed,  precise,  and  lucid  descrip- 
tion of  the  province  of  general  jurispru- 
dence will  be  found  in  Mr.  Austin's  work 
on  the  subject  (8vo.  London,  1832),  and 
the  annexed  outline  of  a  course  of  lec- 
tures. (Journal  of  Education,  No.  8, 
p.  285.)  A  list  of  works  on  general 
jurispnidence  may  be  seen  in  Krug's 
'  Philosophisches  Lexicon,'  in  the  article 
Rechtstehre. 

The  jurists  of  the  seventeenth  and 
eighteenth  centuries  treated  the  subject 
of  general  jurisprudence  under  the  name 
of  the  law  if  nature,  and  often  combined 
it  in  the  same  treatise  with  International 
Law,  or  the  Law  of  Nations,  in  the 
modem  acceptation  of  that  term.  The 
work  of  Grotius,  *  De  Jure  Belli  et  Pacis,' 
though  professedly  limited  to  Interna- 
tional Law,  is  in  part  composed  upon  this 
principle ;  but  that  of  Puffendorf, '  De  Jure 
Naturae  et  Gentium,'  affords  the  best  ex- 
ample of  this  mode  of  treatment.  These 
works  ought  to  be  read  with  the  excel- 
lent and  instructive  commentary  of  Bar- 
beyrac.     [International  Law.] 


JURY.  A  jury  is  an  assembly  of  mei 
authorised  to  inquire  into  or  to  determine 
facts,  and  bound  by  an  oath  to  the  faithful 
discharge  of  their  duty.  The  word  i( 
from  the  Latin  jwro,  to  swear,  whence  W6 
find  this  institution  called  in  law  Latia^ 
jurata,  and  the  persons  composing  it 
jurati ;  in  French  lesjure's,  and  in  English 
the  jury.  In  the  English  law,  when  the 
object  is  inquiry  only,  the  jury  is  some- 
times called  an  inquest  or  inquisition,  aa 
in  the  instance  of  a  grand  jury  or  coro- 
ner's inquest ;  but  when  facts  are  to  be 
determined  by  it  for  judicial  purposes,  it 
is  styled  a  jury.  When  the  trial  by  jury 
is  now  spoken  of,  it  signifies  the  determi- 
nation of  facts  in  the  administration  of 
civil  or  criminal  justice  by  twelve  men 
sworn  to  decide  facts  truly  according  to 
the  evidence  produced  before  them. 

Inquiry  into  facts  on  behalf  of  the 
crown  by  means  of  juries  was  frequent  in 
England  long  before  the  trial  by  jury  was 
commonly  used  in  courts  of  justice.  Thus 
we  find,  immediately  after  the  Conquest, 
inquisitions  ad  quod  damnutn  (which 
ancientl}  took  place  in  all  grants  by  the 
crown,  though  now  of  more  liuiited  use) ; 
inquisitions  post  mortem,  which  were  in- 
stituted on  the  death  of  the  king's  tenants, 
to  ascertain  of  what  lands  they  died 
seised ;  inquisitions  of  lunacy  (de  lunatico 
inquirendo) ;  and  several  other  inquests, 
which  were  called  inquests  of  office,  and 
took  place  where  the  crown  was  concerned 
in  interest :  all  these  inquiries  were  made 
by  means  of  juries  of  the  neighbourhood, 
who  were  presumed  to  be  conversant  with 
the  facts.  In  England  also  in  the  reign 
of  John,  when  the  lands  of  the  ISormans 
were  seised  into  the  hands  of  the  king, 
inquisitions  by  jury  were  executed  iu 
each  county  to  ascertain  their  value  and 
incidents.  (See  the  forms  of  these  in- 
quests in  Hardy's  Rotuli  Normannia,  vol. 
i.  p.  122.)  J 

Besides  these  juries  of  inquiry  (inqm-  . 
sitoria  jurata),  there  were  accusatory 
juries  (jurata  delatoria),  who  presented 
offences  committed  within  their  district 
or  hundred  to  the  king  or  his  commis- 
sioned justices.  These  inquests  were 
immediately  connected  with  the  adminis- 
tration of  justice,  their  duty  being  to 
charge  oft'e?.  ders,  who,  upon  such  accusa- 


JURY. 


[  145  J 


JURY. 


tioa,  were  put  upon  their  trial  before 
judges,  and  were  afterwards  condemned 
or  "  delivered  "  by  them  according  to  the 
result  of  the  trial.  These  accusatory 
juries  were  probably  the  origin  of  our 
present  grand  juries.  Juries  of  inquiry 
and  accusatory  juries  might  consist  of 
more  or  occasionally  of  fewer  than 
twelve  men. 

The  third  species  of  jury  is  that  jury 
which  we  mean  when  we  speak  of  trial 
by  jury.  Dr.  Pettingall,  in  a  tract  pub- 
lished in  1769,  expresses  a  confident 
opinion  that  juries  of  this  description  are 
the  same  as  the  Dicastse  (SiKao-Tat)  of  the 
Athenians  and  the  Judices  of  the  Ro- 
mans, and  he  maintains  that  our  trial  by 
jury  was  derived  immediately  from 
Rome,  and  ultimately  from  Greece. 
But  it  is  more  probable  that  they  are 
rather  to  be  ascribed  to  the  accidental 
resemblance  of  popular  institutions  for 
the  administration  of  justice  in  different 
countries  than  to  identity  of  origin.  The 
precise  time  at  which  this  species  of  trial 
originated  in  England  has  been  the  sub- 
ject of  much  discussion  ;  and  in  particu- 
lar whether  it  was  known  to  the  Anglo- 
Saxons,  or  was  introduced  by  the  Con- 
queror. Coke  and  Spelman,  among 
earlier  legal  antiquaries,  and,  in  later 
times,  Nicholson  {Preface  to  Wilkins's 
Amjlo- Saxon  Laws,  p.  9),  Blackstone 
(^Commentaries,  book  iii.  c.  22),  and  Tur- 
ner {History  of  Anglo-Saxons,  vol.  iv. 
book  xi.  cap.  9),  maintain  the  existence 
of  this  institution  before  the  Conquest. 
On  the  other  hand,  Hickes  {btssert. 
Epist.,  p.  34),  Reeves  {History  of  the 
English  Law,  vol,  i.  p.  24),  an(i  several 
other  learned  writers,  contend  that  it  was 
introduced  by  the  Conqueror,  or  at  least 
that  it  was  derived  from  the  Normans, 
and  was  not  of  Anglo-Saxon  origin.  The 
latter  opinion  is  adopted  by  Sir  Francis 
Palgrave,  in  his  History  of  the  English 
Commonwealth,  vol.  i.  p.  24.'3. 

Traces  of  the  trial  l)y  jury,  in  the  form 
in  which  it  existed  fw  several  centuries 
after  the  Conquest,  are  more  distinctly 
discernible  in  the  ancient  customs  of  Nor- 
mandy than  in  the  few  and  scanty  frag- 
ments of  Anglo-Saxon  laws.  The  trial  by 
twelve  compurgators,  which  was  of  canon- 
ical origin,  and  was  known  to  the  Anglo- 

VOL.  H. 


Saxons  and  also  to  niMny  toreign  nations, 
resembled  the  trial  by  jury  only  in  the 
number  of  persons  sworn;  and  no  con- 
clusion can  be  drawn  from  this  circum- 
stance, as  twelve  was  not  only  the  com- 
mon number  throughout  Europe  for 
canonical  and  other  purgations,  but  was 
the  favourite  number  in  every  branch  of 
the  polity  and  jurisprudence  of  the 
Gothic  nations.  (Spelman's  Gloss.,  tit. 
Jurata ;  also  Edinburgh  Review,  vol. 
xxxi.  p.  115.)  For  this  reason  Mr.  Hal- 
lam  justly  observes  {Middle  Ages,  vol.  ii. 
p.  401)  that  in  searching  for  the  origin  of 
trial  by  jury,  "  we  cannot  rely  for  a  mo- 
ment upon  any  analogy  which  the  mere 
number  affords."  Besides  this,  the  trial 
by  compurgators  under  the  name  of 
Wager  of  Law  continued  to  be  the  law  of 
England  until  it  was  abolished,  in  1833, 
by  3  &  4  Wm.  IV.  c.  42,  §  13,  and  is 
treated  by  all  writers  and  noticed  in  ju- 
dicial records  ever  since  the  Conquest  as 
a  totally  different  institution  from  the 
trial  by  jury.  The  trial  per  sectatores  or 
per  pares  in  the  county  court,  which  has 
sometimes  been  confounded  with  the  trial 
by  jury,  was  a  different  tribunal.  The 
sectatores  or  pares,  were,  together  "with 
the  sheriff  or  other  president,  judges  of 
the  court, — as  are  the  suitors  (sectatores) 
in  the  county  courts  at  present ;  and  it 
appears  to  have  been  the  common  course 
with  the  Gothic  nations  that  twelve  as- 
sessors should  be  present  with  the  king 
or  judge  to  decide  judicial  controversies. 
(Du  Cange,  Gloss.,  ad  vocem  Pares.) 
The  pares  curice  resembled  permanent 
assessors  of  the  court,  like  the  scahim 
mentioned  in  the  early  laws  of  France 
and  Italy,  much  more  nearly  than  sworn 
jurors  indiscriminately  selected,  and  per- 
forming a  subordinate  part  to  the  judge. 
On  the  other  hand,  the  incidents  of  the 
mode  of  trial  prevalent  in  Normandy  be- 
fore the  Conquest  correspond*  in  a  strik- 
ing manner  with  those  of  our  trial  by 
jury  as  it  existed  for  centuries  afterwards. 
In  Normandy  offenders  were  convicted  or 
absolved  by  an  iuijuest  of  good  and  law- 
ful men  summoned  i'nm\  the  neighbour- 
hood where  the  offenci'  was  supposed  to 
have  been  committed.  The  law  required 
that  those  W(;re  to  l)e  selected  to  serve  on 
such  inquest  who  were  best  informed  oi 
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the  truth  of  the  matter ;  and  friends,  ene- 
mies, and  near  relatives  of  the  accused 
were  to  be  excluded.  Also  in  the  Norman 
Writ  of  Right,  those  were  to  be  sworn  as 
recognitors  who  were  born  and  had  even 
dwelt  in  the  neighbourhood  where  the 
land  in  question  lay,  iu  order  that  it 
might  be  believed  that  they  knew  of  the 
truth  of  the  matter  and  would  speak  the 
truth  respecting  it.  {Grand  Coustumier, 
oap.  68,  69,  103.)  These  incidents, 
though  unlike  our  present  mode  of  trial 
(which  has  entirely  altered  its  character 
within  the  last  four  centuries),  are  nearly 
identical  with  the  trial  by  jury  as  it  is 
described  first  by  Glanville  and  after- 
wards by  Bracton,  aad  correspond  almost 
verbally  with  the  form  of  the  jury  pro- 
cess, which  has  continued  the  same  from 
very  early  times  to  the  present  day ;  by 
which  the  sheriff  is  commanded  to  re- 
turn "  good  and  lawful  men  of  the  neigh- 
bourhood, by  whom  the  truth  of  the  mat- 
ter may  be  better  known,  and  who  are  not 
akin  to  either  party,  to  recognize  upon 
their  oaths,"  &c.  On  the  other  hand  (as 
Madox  remarks,  in  his  History  of  the 
Exchequer,  p.  122),  "  if  we  compare  the 
laws  of  the  Anglo-Saxon  kings  with  the 
forms  of  law  process  collected  by  Glan- 
ville, they  are  as  different  from  one  an- 
other as  the  laws  of  two  several  nations." 
Though  there  are  some  traces  of  the 
trial  by  jury  in  the  four  reigns  which  im- 
mediately succeeded  the  Norman  Con- 
quest, it  was  not  till  a  century  afterwards, 
in  the  reign  of  Henry  II.,  that  this  insti- 
tution became  fully  established  and  was 
reduced  to  a  regular  system.  Its  intro- 
duction into  frequent  use  at  this  period 
was  probably  owing  to  the  law  or  ordi- 
nance for  the  trial  by  assize  in  pleas  of 
land  or  real  actions,  made  by  Henry  II. 
This  law  has  not  come  down  to  our  times, 
but  it  is  fully  described  by  Glanville  (lib, 
ii.  cap.  7),  and  the  greater  part  of  the 
treatise  of  that  writer  is  occupied  by  an 
account  of  the  trial  by  twelve  men  which 
he  warmly  eulogises  and  represents  as 
having  been  introduced  in  opposition  to 
the  unsatisfactory  mode  of  trial  by  battle 
or  duel.  In  the  reign  of  Heniy  II.  it 
appears  also  that  a  jury  was  sometimes 
used  in  matters  of  a  criminal  nature— the 
proceeding  in  such  cases  being  noticed  as 


an  m(\VL\Ty  per  jaratum  patricBvel  xncinetiy 
or  per  juramentum  legalium  homiiiiniu 
Thus  in  the  'Constitutions  of  Clarendon,* 
enacted  in  11 64,  it  is  directed  that  "  if  no 
person  appeared  to  accuse  an  offendtr 
before  the  archdeacon,  the  sheriff'  should, 
if  requested  to  do  so  by  the  bishop,  cause 
twelve  lawful  men  of  the  neighbourhood 
or  of  the  township  to  be  sworn,  wlio 
might  declare  the  truth  according  to  their 
conscience."  These  however  were  pro- 
bably accusatory  juries,  similar  to  our 
grand  inquests,  and  not  juries  employed 
for  the  actual  trial  or  "  deliverance"  of 
criminals,  which  do  not  seem  to  have 
been  commonly  used  until  a  later  period. 
The  law  of  Henry  II.  introduced  the 
trial  by  assize  or  jury  in  real  actions  as  a 
mode  of  deciding  facts  which  the  subject 
might  claim  as  a  matter  of  right.  Glan- 
ville calls  it  "  a  certain  royal  benefit  con- 
ferred upon  the  people  by  the  clemency 
of  the  sovereign  with  the  advice  of  the 
nobility."  Accordingly  we  find  in  the 
liotuU  Curice  Regis  in  the  time  of  Rich- 
ard I.  and  John,  many  instances  of  trials 
by  jury  being  claimed  by  parties,  though 
it  appears  from  these  curious  records 
that  at  this  time  the  trial  by  battle  was 
still  in  frequent  use.  In  the  reign  of 
John  we  first  begin  to  trace  the  use  of 
juries  for  the  trial  of  criminal  accusations. 
At  first  it  seems  to  have  been  procured 
by  the  accused  as  a  special  favour  from 
the  ci'own,  a  fine,  or  some  gift,  or  con- 
sideration being  paid  in  order  to  purchase 
the  privilege  of  a  trial  by  jury.  Several 
instances  of  this  kind  are  collected  in  the 
Notes  and  Illustrations  to  Palgrave's 
ComvioiivealtJi  of  England,  vol.  ii.  p.  186. 
The  payment  of  a  fine  took  place  also  not 
unfrequently  in  civil  cases  where  any 
variation  from  the  regular  coui-se  was 
required.  {Itotuli  Curia:  Regis,  vol.  i. 
pp.  354,  375 ;  vol.  ii.  pp.  72,  92,  97,  101, 
1 14.)  It  is  clear,  however,  from  Bracton 
and  Fleta,  that  at  the  end  of  the  thirteenth 
century  the  trial  by  jury  in  criminal 
cases  had  become  usual,  the  form  of  the 
proceedings  being  given  by  them  in  de- 
tail. (Bracton,  p.  143.)  Introduced  ori- 
ginally as  a  matter  of  favour  and  indul- 
gence, it  gradually  superseded  the  bar- 
barous customs  of  battle,  ordeal,  and 
wager  of  law,  until  at  length  it  became. 
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both  in  civil  and  criminal  cases,  the  or- 
dinary mode  of  determining  facts  for  ju- 
dicial purposes. 

It  is  a  common  error  that  the  stipulation 
for  the  judicium  parium  in  Magna  Charta 
referred  to  the  trial  by  jury.  Sir  Ed- 
ward Coke,  in  his  commentary  upon 
Magna  Charta,  expressly  distinguishes 
between  the  trial  by  peers  and  the  trial 
by  jury  (2nd  Inst.  48-9)  ;  but  Bluckstone 
says,  "  The  trial  by  jury  is  that  trial  by 
the  peers  of  every  Englishman,  which,  as 
the  grand  bulwark  of  his  liberties,  is 
secured  to  him  by  the  Great  Charter." 
(Com.,  vol.  iv.  p.  349.)  This  is  confound- 
ing two  distinct  modes  of  trial.  The 
judicium  parium  was  the  feudal  mode  of 
♦rial,  where  the  pares  or  convassalli  ejus- 
ievi  domini  sat  as  judges  or  assessors  with 
the  lord  of  the  fee  to  decide  controversies 
arising  between  iudividualpares  or  peers. 
It  was  a  phrase  perfectly  understood  at 
the  period  of  Magna  Charta,  and  the 
mode  of  trial  had  been  in  use  long  before 
in  France  and  all  parts  of  Europe  where 
feuds  prevailed.  (Du  Cange,  Gloss.,  v. 
Pares.)  It  was  essentially  different  from 
the  trial  by  jury,  which  could  never  be 
accurately  called  judicium  parium.  We 
read  frequently  in  the  records  of  those 
times  (and  even  in  Magna  Charta  itself ) 
of  juratores,  of  veredictum  or  jur amentum 
legalium  hominum,  and  jurata  vicineti  or 
patrice,  all  of  which  expressions  refer  to 
a  jury  ;  but  not  a  single  instance  can  be 
found  in  any  charter,  or  in  any  ancient 
treatise  or  judicial  record,  in  which  the 
jury  are  called  pares,  or  their  verdict 
Judicium.  (Reeves's  History  of  the  Law, 
vol.  i.  p.  249.)  In  the  records  of  the  •  Curia 
Regis'  in  the  first  year  of  John's  reign, 
among  numerous  entries  of  J^vnit  se  su- 
per juratum  vicineti  or  patriot,  are  also 
entries  of  Poait  se  super  pares  suos  de 
eodern  feodo,  which  plainly  indicates  a 
distinction  between  the  two  modes  of 
trial,  {liotuli  Curice  Peyis,  vol.  ii.  p. 
90.) 

Until  about  the  reign  of  Henry  VI. 
the  trial  by  jury  was  a  trial  by  witnesses. 
The  present  form  of  the  jurors'  oath  is  that 
they  shall  "give  a  true  \evdict, according 
to  the  evidence."  At  what  time  this  form 
wa«  introduced  is  uncertain  ;  but  for  se- 
▼eral  centuries    after   th<;  Conquest  tlie 


jurors  both  in  civil  and  criminal  ca*es 
were  sworn  merely  to  speak  the  truth. 
(Glanville,  lib.  ii.  cap.  17  ;  BracLon,  lib. 
iii.  cap.  22;  lib.  iv.  p.  287,291;  Bnt- 
ton,  p.  135.)  Hence  their  decision  was 
accurately  termed  veredictum,  or  verdict, 
that  is  a  "  thing  truly  said  ;"  whereas  the 
phrase  "  true  verdict "  in  the  modern  oath 
is  not  an  accurate  expression.  Many 
other  incidents  of  the  trial  by  jury,  as  le- 
corded  in  ancient  treatises,  conclusively 
show  that  the  jury  were  merely  wit- 
nesses. They  were  brought  from  the 
neighbourhood  where  the  disputed  fact 
was  suggested  to  have  occurred,  because, 
as  the  form  of  the  jury  process  says,  they 
were  the  persons  "  by  whom  tlie  truth 
of  the  matter  might  be  better  known." 
Again,  if  the  jurors  returned  by  the  sheriff 
in  the  first  instance  declared  in  open 
court  that  they  knew  nothing  of  the  mat- 
ter in  question,  others  were  summoned 
who  were  better  acquainted  with  it. 
(Glanville,  lib.  ii.  cap.  17.)  They  might 
be  excepted  against  by  the  parties  upon 
the  same  grounds  as  witnesses  in  the 
Court  Christian.  They  were  punished 
for  perjury  if  they  gave  a  wilfully  false 
verdict ;  and  for  crassa  ignorantia  if  they 
declared  a  falsehood  or  hesitated  about 
their  verdict  upon  a  matter  of  notoriety, 
which  all  of  the  country  (depatrid)  might 
and  ought  to  have  known.  (Bracton, 
p.  290.)  And  ancient  authors  strongly 
admonish  judges  to  "  take  good  heed  in 
inquisitions  touching  life  and  limb,  that 
they  diligently  examine  the  jurors  from 
what  source  they  obtain  their  knowledge, 
lest  peradventure  by  their  negligence  in 
this  respect  Barrabas  should  be  released 
and  Jesus  be  crucified."  (Bracton,  lib.  iii. 
cap.  21 ;  Fleta,  lib.  i.  cap.  34.)  It  is  one 
of  the  numerous  circumstances  which 
show  the  character  of  the  jury  in  the 
earlier  periods  of  the  history  of  the  insti- 
tution, that  though  all  other  kinds  of 
nmrder  might  be  tried  by  a  jury,  murder 
by  poison  was  excepted,  "  because,"  say 
the  ancient  writers,  "  the  crime  is  80 
secret,  that  it  cannot  be  the  subject  of 
knowledge  by  the  country."  (Bracton, 
lib.  iii.  cap.  18;  Fleta,  lib.  i.  cap.  3L) 

The  original  principle  and  character  of 
the  trial   l)y  jury  in  criminal   cas*^  iu 
Scotland  appear  to  have  been  the  same  as 
l2 
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in  England.  The  following  extract  is 
taken  from  a  curious  paper  delivered  to 
the  Speaker  of  the  House  of  Commons, 
and  recorded  on  the  Journals  at  the  date 
4th  June,  1607.  {Comm.  Journ.,  vol.  i. 
p.  378.)  *'  In  Scotland,  criminal  causes 
are  not  governed  by  the  civil  law ;  but 
ordanes*  and  juries  pass  upon  life  and 
death,  very  near  according  to  the  law 
here  (in  England).  Which  jury  being 
chosen  out  of  the  Four  Halfs  about  (as 
the  Scottish  law  terms  it),  which  is  to 
say,  out  of  all  places  round  about  that 
are  nearest  to  that  part  where  the  fact 
Avas  committed,  the  law  doth  presume  that 
the  jury  may  the  better  discern  the  truth 
of  the  fact  by  their  own  knowledge  ;  and 
therefore  they  are  not  boimd  to  examine 
any  witnesses,  except  out  of  their  own 
disposition  they  shall  please  to  examine 
them  in  favour  of  the  party  pei'suer; 
which  is  likewise  very  seldom  or  almost 
never  used.  It  is  of  truth  that  the  judge 
may  either  privately  beforehand  examine 
such  witnesses  as  either  the  party  per- 
suer  will  offer  unto  him,  or  such  others 
as  in  his  own  judgment  he  thinks  may 
best  inform  him  of  the  truth  ;  and  then 
when  the  jury  is  publicly  called  and 
admitted,  he  will  cause  these  depositions 
/O  be  produced  and  read ;  and  likewise  if 
the  party  persuer  desire  any  witness  there 
present  to  be  examined,  he  will  publicly 
do  it  in  presence  of  the  jury  and  both 
parties."  The  mode  of  commencing  the 
introduction  of  evidence  to  juries,  as  de- 
scribed in  this  document,  bears  a  strong- 
resemblance  to  the  growth  of  the  pro- 
ceeding in  England. 

The  earliest  traces  of  the  examination  of 
witnesses  or  of  evidence  being  laid  before 
juries  in  England,  which  formed  the  com- 
mencement of  a  total  change  in  their  cha- 
racter, occpr  in  the  reign  of  Henry  VI. 
The  change  was  not  effected  suddenly, 
or  by  any  particular  act  of  parliament, 
but  was  introduced  by  slow  degrees ;  and 
though  distinctly  discernible  in  the  reign 
of  Henry  VL,  was  uot  completely  effected 
before  the  tinies  of  Edward  VI.  and 
Mary.  Fortescue,  in  the  26th  chapter 
of  his  work  *  De  Laudibus  Legum  An- 


•  TTiis  word  is  so  printed  in  the  Journnlit,  but  it 
i«  probably  a  mistake  for  some  other  word. 


gliae,'  written  at  the  end  of  the  reign 
Henry  VI.,  and  about  the  year  147U,  exi 
pressly  mentions  that  witnesses  were  ex* 
amined  and  sworn  before  the  jury ;  bi 
he  calls  the  jury  indiscriminately  testeal 
and  juratores,  and  makes  frequent  allU"" 
sions  to  their  •  character  as  witnc 
Shortly  after  Fortescue's  time,  namelyij 
in  the  year  1498,  there  is  a  reported  cas 
between  the  Bishop  of  Norwich  and  th« 
Earl  of  Kent  {Year- Booh,  14  Henry' 
VII.),  in  which  a  jury  had  been  sepa- 
rated by  a  tempest  "while  the  parties 
were  showing  their  evidence;"  and  one 
question  raised  for  the  opinion  of  the 
court  was,  whether,  when  the  jury  came 
together  again,  they  were  competent  to 
proceed  with  the  case  and  to  give  a  ver- 
dict. The  objection  pressed  was  that  the 
jury  had  separated  before  the  evidence 
was  given ;  to  which  it  was  answered  that 
"  the  giving  the  evidence  was  wholly  im- 
material, and  made  the  matter  neither 
better  nor  worse  ;  that  evidence  was  only 
given  in  order  to  inform  the  consciences 
of  the  jury  respecting  the  rights  of  the 
parties  ;  but  that  if  neither  party  chose  to 
give  evidence,  still  the  jury  would  be 
bound  to  deliver  a  verdict." 

In  the  reign  of  Henry  VII,,  it  appears 
from  records  printed  in  Rastell's  Entries 
that  demurrers  to  evidence  were  an  ac- 
knowledged form  of  proceeding,  which 
shows  that  at  that  time  evidence  of  some 
kind  was  given,  and  consequently  that  the 
character  of  the  jury  had  been  in  some 
degree  changed  from  that  of  untnesses  to 
that  of  judyes  of  facts  upon  testimony. 
The  proofs  mentioned  in  these  records  are 
called  evidentia ;  and  it  is  most  probable 
that  at  first  the  only  evidence  given  con- 
sisted of  deeds,  writings,  and  of  deposi- 
tions of  absent  witnesses  taken  before  the 
justices  of  the  peace  or  other  magistrates, 
and  that  oral  testimony  was  not  common 
until  a  later  period.  The  entire  absence 
of  all  mention  of  evidence  or  witnesses, 
as  contradistinguished  from  jurors,  in 
treatises,  reports,  records,  or  statutes,  pre- 
viously to  the  sixteenth  century,  strongly 
corroViorates  the  fact  of  tlie  early  charac- 
ter of  the  trial  by  jury.  There  is  no 
trace  of  any  rules  of  evidence,  nor  of  any 
positive  law  compelling  the  attendance  of 
witnesses,  or  punishing  them  for  false  tess* 
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timony  or  non-attendance,  nor  of  the  ex- 
istence of  any  process  against  them  before 
the  statute  5  Eliz.  c.  'J  (15G2).  In  the 
case  of  Summers  v.  Mosely,  reported  in  2 
Crompton  and  Meeson,  p.  485,  Mr.  Baron 
Bayley  says  that  he  had  been  unable  to 
find  any  precedents  of  the  common  Sub- 
poena ad  testijicandum  of  an  earlier  date 
than  the  reign  of  Elizabeth,  and  expresses 
a  conjecture  that  this  process  may  have 
originated  with  the  above-mentioned  sta- 
tute. The  Subpoena  ad  testijicandum  does 
not  appear  in  the  registers  of  Writs  and 
Process  until  the  reign  of  James  I. 
(West's  Si/mboleograpky.)  Witnesses  were 
examined  orally  upon  the  trial  of  Sir 
Thomas  More,  in  the  reign  of  Henry 
VIII. ;  but  the  reported  state  trials  in 
the  reigns  of  Edward  VI.  and  Mary  show 
that  tlie  practice  in  that  respect  was  then 
by  no  means  settled.  In  the  reign  of 
Elizabeth,  however,  there  is  abundant 
proof,  from  Sir  Thomas  Smith's  '  Com- 
monwealth of  England,'  and  other  autho- 
rities, that  oral  testimony  was  used  with- 
out reserve  (except  in  state  prosecutions) 
both  in  civil  and  criminal  trials;  and 
consequently  it  cannot  be  doubted  that 
about  the  middle  of  the  sixteenth  century 
the  trial  by  jury  had  fully  assumed  the 
character  in  which  we  are  now  familiar 
with  it,  namely,  an  institution  deciding 
facts  for  judicial  purposes  by  means  of 
testimony  or  evidence  produced  before  the 
jur)'. 

This  view  of  the  original  character  and 
oflBce  of  the  jury  seems  to  account  for  the 
practice  of  fining  or  otherwise  punishing 
juries  by  the  court  when  they  gave  an 
unsatisfactory  verdict,  a  practice  which 
was  partially  continued,  though  not  with- 
out remonstrance  by  legal  authorities, 
after  the  nature  of  the  institution  had 
been  changed.  If  juries,  who  were 
merely  witnesses  sent  for  to  inform  the 
court  of  facts  which  they  were  presumed 
to  know,  returned  a  wilfully  false  ver- 
dict, tliey  were  guilty  of  a  contempt  of 
justice,  and  might  properly  be  punished  ; 
but  when  their  character  was  changed, 
and  their  verdict  depended  not  on  their 
own  knowledge  of  the  facts,  but  upon  the 
impressions  produced  on  their  n.inds  by 
the  evidence,  such  a  punishment  became 
iujostice ;  and  though  occasioDally  prac- 


tised in  the  sixteenth  century,  was  de« 
clared  to  be  illegal  soon  after  the  Restora- 
tion by  the  judgment  in  Bushell's  case, 
reported  in  Vaughan's  Reports,  p.  135. 

The  juries  now  in  use  in  England  in 
the  ordinary  courts  of  justice  are  grand 
juries,  petty  or  common  juries,  and  special 
juries.  There  is  also  the  coroner's  jury. 
[Coroner.]  Grand  juries  are  exclusively 
incident  to  courts  of  criminal  jurisdiction ; 
their  office  is  to  examine  into  charges  of 
crimes  brought  to  them  at  assizes  or  ses- 
sions, and  if  satisfied  that  they  are  true, 
or  at  least  that  they  deserve  more  parti- 
cular examination,  to  return  a  bill  of 
indictment  against  the  accused,  upon 
which  he  is  afterwards  tried  by  the  petty 
jury.  [Indictment;  Law,  Criminaj..] 
A  grand  jury  must  consist  of  twelve  at 
the  least,  but  in  practice  a  greater  num- 
ber usually  serve,  and  twelve  must  always 
concur  in  finding  every  indictment.  No 
further  qualification  is  required  for  grand 
jurors  (except  in  the  case  of  grand  jurors 
at  the  sessions  of  the  peace,  G  Geo.  IV.  c. 
51,  §  1)  than  that  they  should  be  free- 
holders, though  to  what  amount  is  uncer- 
tain ;  or  freemen,  lawful  liege  subjects, 
and  not  aliens  or  outlaws.  (Hawkins, 
Pleas  of' the  Crown,  chap.  25,  sect.  16.) 

Until  the  end  of  the  thirteenth  century 
the  only  qualification  required  for  petty 
or  common  juries,  for  the  trial  of  issues 
in  criminal  or  civil  courts,  was  that  they 
should  be  "  free  and  lawful  men ;"  free- 
men,  as  holding  by  free  services  or  free 
burgesses  in  towns ;  and  laivful  men,  that 
is,  persons  not  outlawed,  aliens,  or  minors, 
but  entitled  to  the  full  privileges  of  the 
law  of  England.  By  the  statute  of  West- 
minster 2,  passed  in  the  thirteenth  year 
of  Edward  I.  (1296),  it  was  enacted  that 
no  man  should  be  put  on  juries  who  had 
not  some  freehold  of  the  value  of  2l)s.  a 
j^ear  within  the  county,  or  40s.  without 
It ;  and  this  qualification  was  raised  to 
4{)s.  in  counties  by  the  stat.  21  Edward  I. 
The  object  of  these  statutes  was  to  pro- 
tect poor  persons  from  being  oppressed 
and  injured  by  being  summoned  on  juries, 
and  also  to  obviate  the  evil  of  the  non- 
attendance  of  jurors,  which  frequently 
occurred  from  their  inability  to  leave 
their  agricultural  or  handicraft  occupa- 
tions.    The  Stat.  2  Henry  V.  however 
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was  intended  to  secure  the  intelligence 
and  responsibility  of  jurors  by  requiring 
a  property  qualification ;  and  it  enacted 
that  no  person  should  be  a  juror  in  capital 
trials,  nor  in  any  real  actions  or  personal 
actions  where  the  debt  or  damages  de- 
clared for  amounted  to  40  marks,  unless 
he  had  lands  of  the  yearly  value  of  40s. ; 
and  if  he  had  not  this  qualification  he 
might  be  challenged  by  either  party. 
This  continued  to  be  the  qualification  of 
common  jurors  until  the  passing  of  the 
statute  6  Ge6rge  IV.  c.  .50,  -which  re- 
pealed all  former  statutes  upon  this  sub- 
ject, and  entirely  remodelled  the  law 
respecting  juries.  By  this  statute  "  every 
man  (with  certain  specified  exceptions) 
between  the  ages  of  twenty-one  years  and 
sixty  years  who  has  within  the  county 
in  which  he  resides  lOZ.  a  year  in  free- 
hold lands  or  rents,  or  20/.  a  year  in 
leaseholds  for  unexpired  terms  of  at  least 
twenty-one  years,  or  who,  being  a  house- 
holder, is  rated  to  the  poor-rate  in  Middle- 
sex on  a  value  of  not  less  than  of  30/.,  and 
in  any  other  county  of  not  less  than  20/., 
or  who  occupies  a  house  containing  not 
less  than  fifteen  windows,  is  qualified 
and  liable  to  serve  on  juries  in  the  su- 
perior courts  at  Westminster  and  the 
courts  of  the  counties  palatine  for  the 
trial  of  issues  to  be  tried  in  the  county 
where  he  resides,  and  also  to  serve  on 
grand  juries  at  the  sessions  of  the  peace, 
and  on  petty  juries,  for  the  trial  of  issues 
triable  at  such  sessions  in  the  county  in 
which  he  resides. "  The  exceptions  are : — 
peers,  judges  of  the  superior  courts, 
clergymen,  Roman  Catholic  priests,  dis- 
senting ministers  following  no  secular 
employment  but  that  of  a  schoolmaster, 
Serjeants  and  barristers  at  law,  and  doc- 
tors and  advocates  of  the  civil  law  actu- 
ally practising;  attorneys,  solicitors,  and 
proctors  actually  practising;  ofiicers  of 
courts  actually  exercising  the  duties  of 
their  respective  offices ;  coroners,  gaolers, 
and  keepers  of  houses  of  correction ; 
members  and  licentiates  of  the  College 
of  Physicians  actually  practising;  sur- 
geons, being  members  of  one  of  the  royal 
colleges  of  surgeons  in  London,  Edin- 
burgh, or  Dublin,  and  actually  practising ; 
apothecaries  certificated  by  the  Apothe- 
caries' Company,  and  actually  practising ; 


officers  in  her  Majesty's  navy  or  army  on 
full  pay ;  pilots  licensed  by  the  Trinity 
House ;  masters  of  vessels  in  the  buoy 
and  light  service ;  pilots  licensed  by  the 
lord-warden  of  the  cinque-ports,  or  under 
any  act  of  parliament  or  charter ;  house- 
hold servants  of  the  sovereign ;  officers  of 
customs  and  excise;  sheriffs'  officers, 
high  constables,  and  parish  clerks. 

Lists  of  all  persons  qualified  to  be 
jurors  are  made  out  by  the  churchwardens 
and  overseers  of  each  parish,  and  fixed 
on  the  church  door  for  the  first  three 
Sundays  in  September  in  each  year ;  these 
are  afterwards  allowed  at  a  petty  sessions 
and  then  delivered  to  the  high  constable, 
who  returns  them  to  the  next  quarter- 
sessions  for  the  county.  The  clerk  of 
the  peace  then  arranges  the  lists  in  a 
book,  which  is  called  the  '  Jurors'  Book  * 
for  the  ensuing  year,  and  afterwards  de- 
livers it  to  the  sheriff".  From  this  book 
the  names  of  the  jurors  are  returned  in 
panels  to  the  different  courts. 

Special  juries  are  composed  of  such 
persons  as  are  described  in  the  *  Juror's 
Book '  as  esquires,  and  persons  of  higher 
degree,  or  as  bankers  or  merchants ;  and 
it  is  the  duty  of  the  sheriff  to  make  a 
distinct  list  of  such  persons,  which  is 
called  the  '  Special  Jurors'  List.*  When 
a  special  jury  is  ordered  by  any  of  the 
courts,  which  must  always  be  the  result 
of  a  special  application  of  one  of  the  par- 
ties, 48  names  are  taken  by  ballot  from 
this  list  in  the  manner  particularly  de- 
scribed in  the  statute,  which  are  after- 
wards reduced  to  24  by  means  of  each 
party  striking  out  12 ;  and  the  first  12  of 
these  24  who  answer  to  their  names  in 
court  are  the  special  jury  for  the  trial  of 
the  cause. 

The  mode  of  objecting  to  a  jury  by  the 
parties  is  by  challenge,  though  in  modem 
practice  this  course  is  seldom  resorted  to, 
having  yielded  to  the  more  convenient 
usage  of  privately  suggesting  the  objection 
to  the  officer  who  calls  the  jury  in  court ; 
upon  which  the  name  objected  to  is  passed 
over  as  a  matter  of  course  without  dis- 
cussion. This  practice,  though  a  less 
troublesome  and  obnoxious  mode  of  effect- 
ing the  object  of  obtaining  a  jury  indif- 
ferent between  the  parties  than  a  formal 
challenge,  is  strictly  speaking  irregular, 
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and  being  considered  to  take  place  by 
consent,  and  as  a  matter  of  favour,  cannot 
be  insisted  upon  as  a  right.  Challenges  are 
of  two  kinds :  challenges  to  the  array, 
and  challenges  to  the  polls.  The  chal- 
lenge to  the  array  is  an  objection  to  the 
whole  panel  or  list  of  jurors  returned  for 
some  partiality  or  default  in  the  sheriff 
or  the  under-sheriff  by  whom  it  has  been 
arrayed.  Challenges  to  the  polls  are  objec- 
tions to  particular  jurors,  either  on  the 
ground  of  incompetency  (as  if  they  be 
aliens,  or  of  insufficient  qualification 
within  the  provisions  of  the  Jury  Act,  6 
Geo.  IV.  cap.  50),  or  of  bias  or  par- 
tiality, or  of  infamy.  Upon  these  chal- 
lenges the  cause  of  objection  must  in  each 
case  be  shown  to  the  court ;  but  in  trials 
for  capital  offences  the  accused  is  entitled 
to  challenge  peremptorily  (that  is,  without 
giving  any  reason)  thirty-five  jurors. 
The  king,  however,  as  nominal  prosecu- 
tor, has  no  right  of  peremptory  challenge, 
though  he  is  not  compelled  to  show  his 
cause  of  challenge  until  the  panel  is  gone 
through,  and  unless  a  full  jury  cannot  be 
formed  without  the  person  objected  to. 

The  trial  by  jury,  originally  introduced 
into  the  law  of  France  in  criminal  cases 
by  the  National  Assembly,  was  retained 
in  the  French  code.  An  account  of  the 
proceeding  and  of  the  qualifications  and 
formation  of  the  jury  will  be  found  in  the 
Code  d' Instruction  Criminelle,  livre  ii., 
tit.  2,  chap.  iv.  and  v.  [Codes,  Les 
CiNQ.J  Of  late  years  the  advantage  of 
the  trial  by  jury  has  been  frequently  the 
subject  of  debate  among  German  and 
French  jurists,  and  in  particular  the  pro- 
priety of  its  introducti(m  has  been  dis- 
cussed in  the  various  commissions  issued 
with  a  view  to  reforming  the  laws  of  se- 
veral of  the  German  States.  The  French 
code  is  the  law  of  the  Rhenish  Province  of 
Prussia,  and  the  trial  by  jury  in  criminal 
cases  exists  there. 

In  Scotland  all  crimes  are  tried  by  jury, 
■with  the  exception  of  certain  breaches  of 
police  regulations  and  petty  depredations, 
which  are  summarily  adjudicated  on. 
The  number  on  a  criminal  jury  or  '♦  as- 
size "  is  fifteen,  and  the  verdict  is  that  of 
the  majority.  It  may  be  "  guilty,"  "  not 
guilty,"  or  *'  not  proven" — the  last  as  well 
as  the  secoud  being  an  acquittal.    In  the 


course  of  the  improvements  of  the  court 
of  session,  projected  and  partly  executed 
in  the  years  1808  and  1809,  an  attempt 
was  made  to  introduce  the  trial  by  jury 
into  civil  proceedings  in  Scotland  ;  but 
great  opposition  was  made  to  it  in  that 
country,  and  the  proposition  was  not  at 
that  time  carried  into  effl-ct.  But  in  the 
year  1815  a  statute  (55  Geo.  III.  c.  42) 
was  passed,  though  then  still  much  op- 
posed in  Scotland,  which  established  a 
jury  court  not  as  a  separate  and  inde- 
pendent tribunal,  but  as  subsidiary  to 
the  court  of  session,  for  the  trial  of  par- 
ticular questions  of  fact  to  be  remitted  for 
trial  by  the  judges  of  the  court  of  session 
at  their  discretion.  In  order  to  meet  a 
conscientious  difficulty  much  insisted 
upon  in  petitions  from  Scotland  against 
this  measure,  namely,  that  it  would  be 
often  impossible  for  a  jury  to  give  a 
unanimous  verdict  unless  some  of  the 
members  violated  their  oaths,  it  was  pro- 
vided by  the  act  that  if  the  jury  are  not 
unanimous  in  twelve  hours,  they  shall  be 
discharged,  and  a  new  trial  granted.  The 
judges  of  this  court,  called  the  '  Lords 
Commissioners  of  the  Jury  Court  in  Civil 
Cases,'  were  appointed  by  commission, 
and  consist  of  a  chief  judge  and  two  other 
judges.  The  stat.  59  Geo.  III.  c.  35, 
which  recites  that  the  introduction  of  the 
trial  by  jury  in  civil  cases  by  the  former 
act  had  been  found  beneficial,  made  a 
variety  of  improvements  in  the  machinery 
of  the  jury  court.  By  the  stat.  1 1  Geo. 
IV.  &  1  Wm.  IV.  c.  69,  the  jury  court 
as  a  separate  tribunal  was  abolished,  and 
the  trial  by  jury  was  united  with  the 
ordinary  administration  of  justice  in  the 
court  of  session. 

JUSTICE  CLERK  OF  SCOTLAND. 
This  name  properly  designated  the  clerk 
of  court,  of  the  chief  justice  or  lord  jus- 
ticiar, of  Scotland;  and  originally  there 
were  as  many  justice  clerks  as  there  were 
justiciars,  that  is  to  say,  one  for  Gallo- 
way, one  for  Lothian,  or  the  territory  of 
the  Scots  king  south  of  the  Forth,  and 
one  for  Scotland  then  strictly  so  called, 
or  the  territory  north  of  the  Forth. 

The  same  circumstances  also  which 
reduced  the  number  of  justiciars  to  one 
justice-general  for  the  whole  realm,  re- 
duced  likewise  the    number  of  justice 
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clerks.  The  calamitous  affair  of  Flod- 
den  however,  to  which  we  especially  re- 
fer, had  a  further  effect  on  the  latter  :  for 
by  the  fall  of  Lawson  and  Henryson  on 
that  fatal  field,  the  offices  of  both  king's 
advocate  and  justice  clerk  became  vacant 
at  one  time,  and  this  at  a  period  when 
perhaps  few  remained  capable  of  either. 
Wishart  of  Pittarrow  was  appointed  to 
both  places,  and  in  his  time  a  deputy  was 
first  constituted,  to  act  as  clerk  to  the  jus- 
tice court.  This  was  the  first  step  in  the 
singular  rise  of  the  justice  clerk  from  the 
table  to  the  bench  of  the  Court  of  Justi- 
ciary. 

At  the  Institution  of  the  court  of  Ses- 
sion in  1 532,  the  justice  clerk  was  made 
one  of  the  judges.  This  will  not  surprise 
us  when  we  consider  the  constitution  of 
that  court.  It  was  in  fact  an  eccle- 
siastical tribunal,  and,  agreeably  to  the 
practice  of  such,  deliberated  in  secret 
with  shut  doors.  It  was  necessary  there- 
fore for  the  security  of  the  crown  that 
some  of  the  crown  officers  should  be  con- 
tinually present.  The  justice  clerk  was 
one  of  these :  he  was  public  prosecutor 
on  behalf  of  the  crown.  The  king's  trea- 
surer was  another ;  and  accordingly  both 
of  them  were  lords  of  session.  For  the 
same  reason  the  king's  advocate  was 
made  a  lord  of  session  :  and  when  from 
there  being  no  vacancy,  or  otherwise, 
such  appointment  did  not  or  could  not 
take  place,  these  officers  had  special 
writs  from  the  crown  authorising  them  to 
remain  in  court  during  its  deliberations. 

A  further  rise  of  official  dignity  took 
place :  for  it  having  become  usual  to  ap- 
point certain  lords  of  session  as  assessors 
or  assistant  judges  to  the  lord  justice- 
general,  the  justice  clerk  began  in  the 
early  part  of  the  seventeenth  century  to 
be  appointed  to  that  duty  ;  and  about  the 
middle  of  the  same  century  he  had  ac- 
quired the  style  of  "  lord  justice  clerk." 
In  ten  years  afterwards  the  privy  council 
met  and  passed  an  act,  declaring  the  jus- 
tice clerk  a  constituent  part  of  the  justice 
court;  and  in  the  act  of  parliament  1672, 
c.  16,  he  was  made  the  president  of  the 
Court  of  Justiciary,  to  preside  in  absence 
of  the  justice-general.  His  rise  in  the 
Court  of  Session  followed;  for  in  1766, 
when    Miller,  afterwards  Sir    Thomas 


Miller  of  Glenlee,  took  his  seat  on  the 
bench,  it  was,  by  desire  of  the  court,  on 
the  right  of  the  lord  president  ;  to  which 
latter  office  he  himself  afterwards  rose, 
being  the  first  justice  clerk  so  promoted. 
And  in  1808,  when  the  Court  of  Session 
was,  by  48  Geo.  III.  c.  151,  divided  into 
two  chambers,  the  lord  justice  clerk  was 
made  ex  officio  president  of  the  second 
division.  His  salary  is  2000/.,  besides 
an  equal  sum  as  a  lord  of  session. 

With  respect  to  the  justice  clerk  depute, 
that  officer  was  long  so  termed ;  but  at 
length,  when  the  justice  clerk  acquired 
the  style  of  lord,  and  was  declared  a  con- 
stituent part  of  the  Court  of  Justiciary, 
his  depute  come  to  be  termed  "the  princi- 
pal clerk  of  justiciafy,"  and  this  becoming 
a  sinecure,  he  got  himself  a  "  depute" 
about  the  middle  of  last  century,  and  the 
second  depute  about  thirty  years  ago  an 
"  assistant ;"  all  of  whom  continue  to  this 
day,  and  are  in  the  gift  of  the  lord  jus- 
tice clerk.  It  is  not  a  little  remarkable, 
that  on  both  occasions  when  these  changes 
took  place,  there  took  place  also  not  a 
diminution,  as  we  might  expect,  but  a 
duplication  of  the  salary ;  that  of  the  first 
depute  being  raised  in  1764  from  lOOZ.  to 
200/.,  and  that  of  the  second  depute,  in 
1795,  from  80/.  to  150/. 

Besides  these  there  are  three  other  jus- 
tice clerk  deputes,  and  his  appointees. 
They  are  commonly  called  the  "  circuit 
clerks,"  being  his  deputies  to  the  three 
circuits  of  the  Court  of  Justiciary.  They 
had  their  origin  in  the  act  1587,  c.  82, 
which  directed  such  circuits  to  be  made, 
in  place  of  the  former  practice  of  the  jus- 
ticiar passing  through  the  realm  from 
shiie  to  shire  successively. 

JUSTICES,  LORDS.  [Lords  Jus- 
tices.] 

JUSTICES  OF  THE  PEACE  aro 
persons  appointed  to  keep  the  peace  within 
certain  limits,  with  authority  to  act  ju- 
dicially in  criminal  causes,  and  in  some 
of  a  civil  nature  arising  within  those 
limits,  and  also  to  do  certain  other  things 
ministerially,  that  is,  as  servants  of  the 
crown  performing  official  acts  in  respect 
of  which  they  are  intrusted  with  no  ju- 
dicial discretion.  The  authority  of  jus- 
tices of  the  peace  is  derived  from  the 
king's  prerogative  of  making  courts  for 
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the  administration  of  the  law,  or  created 
by  different  statutes ;  their  duties  are  ex- 
pressed in  the  royal  commission  which 
appoints  them  to  the  office  or  are  pre- 
scribed by  those  statutes. 

Before  the  reign  of  Edward  III.  there 
were  in  every  county  conservators  of  the 
peace,  whose  duty  it  was  to  afford  protec- 
tion against  illegal  force  and  violence. 
These  conservators  were  chosen  by  the 
freeholders  assembled  in  the  county  court 
under  the  king's  writ.  [Conservators 
OF  THE  Peace.] 

The  following  account  is  generally 
given  of  the  origin  of  the  present  justices 
of  the  peace.  Upon  the  compulsory  re- 
signation of  Edward  II.,  Edward  III.,  or 
rather  his  mother  Isabella,  in  his  name, 
sent  writs  to  the  different  sheriff's,  stating 
that  his  accession  had  taken  place  with 
his  father's  assent,  and  commanding  that 
the  peace  should  be  kept  on  pain  of  disin- 
heritance and  loss  of  life  and  limb. 
Within  a  few  weeks  from  this  time  it  was 
ordained,  by  1  Edward  III.c.  16,  that  for 
the  better  keeping  and  maintaining  of  the 
peace  in  every  county  good  and  lawful 
men  who  were  not  maintainers  of  barretry 
(malveiz  barrets)  should  be  assigned  to 
keep  the  peace.  The  mode  in  which 
these  new  keepers  of  the  peace  were  to 
be  assigned  was  construed  to  be  by  the 
king's  commission ;  and  this  ordinance 
had  the  double  effect  of  transferring  the 
appointment  from  the  people  to  the  crown, 
and  of  laying  the  foundation  for  the  gra- 
dual accession  of  those  powers  which  are 
now  exercised  by  justices  of  the  peace. 

By  12  Richard  II.  c.  10,  the  wages  of 
justices  of  the  peace  are  fixed  at  four 
shillings  per  day  of  sessions,  and  two  shil- 
lings for  their  clerks,  payable  out  of  the 
fines  and  amerciaments  at  such  sessions; 
but  these  wages,  like  those  of  members 
of  parliament,  have  long  ceased  to  be  re- 
ceived, and  justices  of  the  peace  act  with- 
out any  pay  or  emolument. 

Justices  of  the  peace  are  appointed 
either  by  act  of  parliament,  by  royal 
charter  (in  the  case  of  justices  in  boroughs 
not  within  the  Municipal  Corporations 
Act  the  charter  usually  appointing  cer- 
tain municipal  officers  to  be  justices,  and 
pre*cribing  the  manner  in  which  vacan- 
cies ia  the  offices  are  to  be  filled  up),  or 


by  a  commission  from  the  crown  under 
the  statute  of  1  Edward  III.  The  form 
of  the  commission  of  the  peace  has  from 
time  to  time  been  altered,  and  the  autho- 
rity of  the  justices  enlarged.  As  now 
framed,it  consists  of  two  distinct  parts,  and 
contains  two  separate  grants  of  authority. 
Of  these  the  former  gives  to  any  one  or 
more  justices  not  only  all  the  power  re- 
lating to  the  maintenance  of  the  peace 
which  was  possessed  by  the  conservators 
at  common  law,  but  also  all  the  additional 
authority  mentioned  in  the  statutes.  The 
latter  defines  the  power  of  justices  when 
the  whole  body,  or  such  of  them  as  choose 
to  attend,  act  together  in  general  sessions. 
[Sessions,] 

The  former  part  of  the  commission  is 
as  follows  : — "  Victoria,  &c.,  to  AB,  CD, 
EF,  &c.,  greeting :  Know  ye  that  We 
have  assigned  you  jointly  and  severally, 
and  every  one  of  you.  Our  justices  to 
keep  Our  peace  in  Our  county  of  Z,  and 
to  keep  and  cause  to  be  kept  all  ordi- 
nances and  statutes  for  the  good  of  the 
peace  and  for  the  preservation  of  the 
same,  and  for  the  quiet  rule  and  govern- 
ment of  Our  people  made,  in  all  and 
singular  their  articles  in  Our  said  county, 
as  well  within  liberties  as  without,  accord- 
ing to  the  force,  form,  and  effect  of  the 
same,  and  to  chastise  and  punish  all  per- 
sons that  offend  against  the  form  of  those 
ordinances  or  statutes,  or  any  one  of  them, 
in  the  aforesaid  county,  as  it  ought  to  be 
done  according  to  the  form  of  those  ordi- 
nances and  statutes  ;  and  to  cause  to  come 
before  you  or  any  of  you  all  those  who 
to  any  one  or  more  of  Our  people,  con- 
cerning their  bodies  or  firing  their  houses, 
have  used  threats,  to  find  sufficient  secu- 
rity for  the  peace  or  their  good  behaviour 
towards  Us  and  Our  people ;  and  if  they 
shall  refuse  to  find  such  security,  then 
them  in  Our  prisons,  until  they  shall  find 
such  security,  to  cause  to  be  safely  kept." 

By  5  Geo.  II.,  c.  18,  no  attorney,  soli- 
citor, or  proctor  shall  be  a  justice  of  the 
peace  for  any  county  whilst  he  continues 
in  practice.  By  18  Geo.  II.  c.  20,  no 
person  shall  be  capable  of  acting  as  a  jus- 
tice of  the  peace  for  any  county,  riding, 
or  division  within  England  or  Wales, 
who  shall  not  have,  in  law  or  equity,  to 
and  for  his  own  use  and  benefit,  in  po8> 
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session  a  freehold,  copyhold,  or  customary 
estate  for  life,  or  for  some  greater  estate, 
or  an  estate  for  some  long  term  of  years 
determinable  upon  life  or  lives,  or  for  a 
certain  term  originally  created  for  twenty- 
one  years  or  more,  in  lands,  tenements, 
or  hereditaments  in  England  or  Wales, 
of  the  clear  yearly  value  of  lOOl.  over  and 
above  all  incumbrances  affecting,  and  all 
rents  and  charges  payable  out  of  or  in 
respect  of  the  same,  or  who  shall  not  be 
seised  of  or  entitled  to,  in  law  or  equity, 
to  and  for  his  own  use  and  benefit,  the  im- 
mediate reversion  or  remainder  of  and 
in  lands,  tenements,  and  hereditaments, 
leased  for  one,  two,  or  three  lives,  or  for 
any  term  of  years  determinable  on  lives 
upon  reserved  rents,  and  which  are  of  the 
yearly  value  of  300/.,  and  who  shall  not 
have  taken  and  subscribed  an  oath  stating 
the  nature  of  the  qualifying  estate.  The 
third  section  of  this  statute  imposes  a 
penalty  of  100/.  upon  those  who  act  with- 
out having  taken  and  subscribed  the  oath, 
and  for  acting  without  being  qualified. 
The  statute,  however,  excepts  from  these 
provisions  certain  official  persons.  A 
justice  of  the  peace  cannot  legally  act 
after  he  has  ceased  to  be  qualified ;  but 
it  is  not  necessary  that  he  should  continue 
to  retain  the  same  qualification,  nor  will 
the  absence  of  a  qualification  render  his 
acts  absolutely  void. 

Justices  apix)int.ed  by  act  of  parliament 
or  by  the  king's  charter  are  not  remove- 
able  except  for  misconduct,  but  the  autho- 
rity of  a  justice  appointed  by  the  king's 
commission  may  be  determined  at  the 
pleasure  of  the  crown,  either  directly  by 
writ  under  the  great  seal,  or  impliedly, 
by  making  out  a  new  commission,  from 
"which  his  name  is  omitted.  But  until 
notice  of  the  revocation  of  the  authority, 
or  publication  of  a  new  commission,  the 
acts  of  the  ex-justice  are  valid  in  law,  and 
the  warrant  of  a  justice  remains  in  force 
until  it  be  executed,  although  he  die  be- 
fore its  execution.  The  commission  is 
also  determined  by  the  death  of  the  king 
by  whom  it  was  issued;  but  now  by  6 
Anne,  c.  7,  §  8,  all  oflSces,  civil  and  mili- 
tary, are  to  continue  for  six  months  after 
the  demise  of  the  crown,  unless  sooner 
determined. 

The  9  Geo.  TV.  c.  1 7,  repeals  the  sta- 


tutes which  imposed  the  taking  the  sacra- 
ment of  the  Lord's  Supper  as  a  qualifica- 
tion for  office,  and  requires  the  following 
declaration  : — "  I,  AB,  do  solemnly  and 
sincerely,  in  the  presence  of  God,  profess, 
testify,  and  declare  on  the  true  faith  of 
a  Christian,  that  I  will  never  exercise 
any  power,  authority,  or  influence  which  I 
may  possess  by  virtue  of  the  office  of  jus- 
tice of  the  peace,  to  injure  or  weaken 
the  Protestant  church  as  it  is  by  law  es- 
tablished in  England,  or  to  disturb  the 
said  church,  or  the  bishops  and  clergy  of 
the  said  church,  in  the  possession  of  any 
rights  or  privileges  to  which  such  church 
or  the  said  bishops  or  clergy  are  or  may 
be  entitled."  The  omission  to  subscribe 
this  declaration  does  not  subject  a  person 
acting  as  a  justice  of  the  peace  to  any 
penalty  ;  the  statute  (§  5)  merely  renders 
the  appointment  void ;  and  whilst  the  jus- 
tice continues  in  the  exercise  of  his  office 
his  acts  are  not  either  void  or  voidable 
so  as  to  afi^ect  the  rights  of  those  who  are 
not  privy  to  such  omission.  Persons  of 
the  Jewish  religion  have  therefore  in  a 
few  instances  acted  as  county  magistrates. 
The  act  passed  in  1845  for  the  relief  of 
persons  of  the  Jewish  religion  applies  only 
to  offices  in  municipal  boroughs.  [Jews.] 

Justices  of  the  peace,  when  they  are 
out  of  the  county,  &c.  for  which  they  are 
appointed,  have  no  coercive  power ;  but 
examinations,  recognizances,  and  infor- 
mations voluntarily  taken  before  them  in 
any  place  are  good.  But  by  28  Geo.  III. 
c.  49,  justices  who  act  for  two  or  more 
adjoining  counties  may  act  in  one  of 
those  counties  for  another  of  them ;  and 
those  who  act  for  a  county  at  large  may 
act  for  such  county  within  any  city,  town, 
&c.  being  a  county  of  itself,  and  situated 
within,  surrounded  by,  or  adjoining  to 
any  such  county  at  large ;  and  by  1  &  2 
Geo.  IV.  c.  63,  a  similar  power  is  given 
to  county  justices  to  act  within  any  city, 
town,  &c.  having  exclusive  jurisdiction, 
though  not  a  county  of  itself.  In  towns 
which  have  a  separate  quarter  sessionss 
under  the  Municipal  Corporations  Act, 
the  county  justices  have  no  authority. 

Justices  of  the  peace  have  in  general 
no  authority  over  matters  arising  out  of 
the  district  for  which  they  are  appointed, 
but  they  may  secure  the  persons  of  those 
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who  are  charged  before  them  with  felony 
or  breach  of  the  peace ;  and  by  the  Mu- 
nicipal Corporations  Act,  §  111,  in  every 
borough  to  which  the  king  does  not  grant 
a  separate  court  of  quarter-sessions  the 
justices  of  the  county  within  which  such 
borough  is  situated  are  to  exercise  in  it 
the  same  jurisdiction  as  in  any  other  part 
of  the  county. 

By  24  Geo.  III.  c.  55,  if  any  person 
against  whom  a  warrant  is  issued  escape, 
go  into,  reside,  or  be  in  any  other  county, 
&c  out  of  the  jurisdiction  of  the  justice 
granting  the  warrant,  any  justice  of  the 
county,  &c.  where  such  person  escapes, 
&c.,  upon  proof  on  oath  of  the  hand- 
writing of  the  justice  granting  the  war- 
rant, is  to  indorse  his  name  thereon, 
which  will  be  a  sufficient  authority  to 
execute  the  warrant  in  such  other  juris- 
diction, and  carry  the  offender  before  the 
justice  who  indorsed  the  warrant,  or  some 
other  justice  of  the  county,  &c.  where  it 
was  indorsed.  Summonses  and  warrants 
issued  by  borough  justices,  appointed 
under  the  provisions  of  the  Municipal 
Corporations  Act,  in  a  matter  within  their 
jurisdiction,  may  be  executed  at  any  place 
within  the  county  in  which  the  borough 
is  situated,  or  at  any  place  within  seven 
miles  of  such  borough,  without  being 
backed.     [Constable,  p.  G14.] 

The  judicial  authority  of  a  justice  out 
of  sessions  is  both  civil  and  criminal — 
civil,  where  he  is  authorized  by  statute  to 
adjudicate  between  master  and  servant, 
or  to  enforce  the  payment  of  rates,  &c., 
or  the  observance  of  the  regulations  of 
friendly  societies,  &c. ;  criminal,  where 
he  requires  surety  of  the  peace  or  a 
recognizance  for  the  peace  or  for  good 
behaviour,  or  where  he  acts  in  the 
suppression  of  riots,  or  where  he  acts 
with  summary  power  to  decide  upon 
the  guilt  or  innocence  of  the  party  ac- 
cused, according  to  the  view  which 
lie  may  take  of  the  evidence,  and  to 
punish  the  offender.  (See  Law,  (Cri- 
minal, for  a  notice  of  offences  punishable 
on  suinmai-y  conviction,  and  for  some 
remarks  on  the  subject  of  summary  pu- 
nishment.) But  all  proceedings  before 
justices,  whether  civil  or  criminal,  if  re- 
moved into  the  Queen's  Bench,  are  there 
treated  as  belonging  tc  the  crown  side  of 
the  court 


Where  a  statute  empowers  justices  to 
hear  and  determine  an  offence  in  a  sum- 
mary way,  it  is  implied  that  the  party  be 
first  cited  to  appear,  so  that  he  may  have 
an  opportunity  of  being  heard,  and  of 
answering  for  himself;  and  to  proceed 
against  an  offender  without  causing  him 
to  be  summoned  is  a  misdemeanor.  A 
statute  authorizing  justices  to  require  any 
person  to  take  the  oath  of  allegiance, 
or  to  do  some  other  specific  act,  im- 
pliedly gives  them  power  to  issue  their 
precept  requiring  the  attendance  of  the 
party. 

Upon  the  hearing  of  informations  and 
in  other  preliminary  proceedings  before 
justices  out  of  sessions,  neither  the  pri- 
soner on  the  one  hand,  nor  the  prosecutor 
on  the  other,  can  claim  as  of  right,  and 
against  the  will  of  the  justices,  to  have  a 
legal  adviser  present,  except,  it  would 
seem,  in  cases  in  which  the  deposition 
may  by  some  statutory  provisions  be 
made  evidence  against  the  accused  upon 
his  trial  for  the  offence  in  the  event  of 
the  death  of  the  witness.  In  practice, 
however,  both  counsel  and  attorneys  are 
generally  admitted  as  a  matter  of  cour- 
tesy to  advise  and  protect  the  interest  of 
prisoners.  Every  person  has  a  right  to 
be  present  before  a  justice,  acting  in  his 
judicial  capacity.  But  although  in  such 
a  case  counsel  or  attorneys,  or  any  third 
persons,  are  at  liberty  to  attend,  they 
could  not  formerly  claim  to  be  heard  on 
behalf  of  their  clients ;  the  justices  might 
refuse  to  hear  them,  or  to  allow  them  to 
interfere  with  the  proceedings.  But  now, 
by  G  &  7  Wm.  IV.  c.  114,  in  all  cases  of 
summary  conviction,  persons  accused  are 
to  be  admitted  to  make  their  full  answer 
and  defence,  and  to  have  all  witnesses 
examined  and  cross-examined  by  counsel 
or  attorney.  In  all  cases  where  justices 
are  directed  to  take  examinations  or 
evidence,  it  will  be  implied  that  the 
examination  or  evidence  is  to  be  taken 
under  the  sanction  of  an  oath  or  solemn 
affirmation. 

Statutes  frequently  empower  justices  to 
award  damages  to  an  injured  party,  as  in 
cases  of  assault,  or  malicious  injuries  to 
property. 

Where  a  complaint  is  made  before  a 
justice,  and  a  summons  or  warrant  issues. 
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the  justice  upon  hearing  and  determining 
the  matter  may  award  costs  to  either 
party,  and  enforce  the  payment  of  such 
costs. 

Justices  ought  not  to  exercise  their 
functions  in  cases  in  which  they  are 
themselves  the  persons  injured.  They 
should  cause  the  otFenders  to  be  taken 
before  other  justices,  or,  if  present,  should 
desire  their  aid.  In  all  cases  which  a 
justice  may  hear  and  determine  out  of 
sessions  upon  his  own  view,  or  upon  the 
confession  of  the  party,  or  upon  oath  of 
witnesses,  he  ought  to  make  a  record  on 
parchment  under  his  hand  of  all  the  pro- 
ceeding and  proofs,  which  record  should 
in  the  case  of  summary  convictions  be 
returned  to  the  next  sessions  and  there 
filed. 

By  27  Geo.  II.  c.  20,  in  all  cases  where 
a  justice  is  required  to  issue  a  warrant 
for  the  levying  of  any  penalty  inflicted, 
or  any  sum  of  money  directed  to  be  paid, 
by  any  statute,  the  justice  granting  the 
warrant  is  empowered  therein  to  order 
and  direct  the  goods  distrained  to  be  sold 
within  a  certain  time,  to  be  limited  in 
such  case  (so  as  such  time  be  not  less 
than  four  days,  or  more  than  eight  days), 
unless  such  penalty,  or  sum  of  money, 
with  reasonable  charges  of  taking,  keep- 
ing, and  selling  the  distress,  be  sooner 
paid. 

When  justices  refuse  to  hear  a  com- 
plaint over  which  they  have  jurisdiction, 
or  to  perform  any  other  duty  which  the 
law  imposes  on  them,  the  party  aggrieved 
by  such  refusal  may  apply  to  the  Court  of 
King's  Bench  for  a  writ  of  mandamus,  a 
process  by  which  the  king  requires  the 
party  to  whom  it  is  addressed  to  do  the 
thing  required  or  to  show  cause  why  it  is 
not  done.  If  no  sufficient  excuse  be  re- 
turned, a  peremptory  mandamus  issues, 
by  which  the  party  is  commanded  abso- 
lutely to  do  the  thing  required.  But  as 
justices  have  no  indemnity  in  respect  of 
their  acts  because  done  in  obedience  to  a 
mandamus,  this  process  is  not  granted 
where  there  is  anything  like  a  reasonable 
doubt  of  the  justice's  authority  to  do  the 
required  act. 

Justices  of  the  peace  are  strongly  pro- 
tected by  the  law  in  the  execution  of  their 
office.    Opprobrious  words  which  would 


not  subject  the  speaker  to  any  proceeding, 
civil  or  criminal,  if  uttered  under  other 
circumstances,  yet  if  spoken  of  a  justice 
whilst  actually  engaged  in  his  official 
duties,  may  be  made  the  subject  of  an 
action  or  of  an  indictment ;  or  if  spoken 
in  the  presence  of  the  justice,  may  be 
punished  by  commitment  to  prison,  as  for 
a  contempt  of  court;  this  commitment 
however  must  be  by  a  written  warrant. 

Where  a  justice  of  the  peace  acting  in 
or  out  of  sessions  acts  judicially  in  a  mat- 
ter over  which  he  has  jurisdiction,  and 
does  not  exceed  his  jurisdiction,  he  is  not 
liable  to  an  action,  however  erroneous 
his  decision  may  be ;  nor  will  even  ex- 
press malice  or  corruption  entitle  a  party 
aggrieved  by  such  decision  to  any  remedy 
by  action :  the  delinquent  magistrate  is 
answerable  only  to  the  crown  as  for  an 
offence  committed  against  the  public 
Where  the  justice  has  no  jurisdiction,  or 
exceeds  his  jurisdiction,  or  having  juris- 
diction deviates  from  the  prescribed 
legal  form  to  an  extent  which  renders 
the  proceedings  void,  or  where  a  convic- 
tion under  which  the  justice  has  granted 
a  warrant  is  set  aside  by  a  superior  court, 
an  action  will  lie  against  the  justice  t» 
recover  damages  in  respect  of  any  dis- 
tress, imprisonment,  or  other  injury 
which  may  have  resulted  from  his  acts, 
though  done  without  malice  or  other  im- 
proper motive.  But  even  in  these  cases, 
if  the  justice  has  acted  bund  Jide  in  his 
magisterial  capacity,  if  he  has  intended 
to  act  within  his  jurisdiction,  though  by 
mistake  he  may  have  exceeded  it,  and  not 
acted  within  the  strict  line  of  his  duty, 
and  also  in  cases  where  a  justice  has 
acted  or  intended  to  act  in  the  execution 
of  his  ministerial  duties,  he  is  entitled  to 
the  protection  of  several  important  statu- 
tory regulations. 

No  action  can  be  brought  against  a 
justice  of  the  peace  for  anything  done  by 
him  in  the  execution  of  his  office  without 
one  calendar  month's  previous  notice  in 
writing,  specifying  the  cause  of  the  in- 
tended action,  within  which  period  of  one 
month  the  justice  may  tender  amends  to 
the  party  complaining,  which  will  be  a 
bar  to  the  action,  if  refused  and  found  to 
be  sufficient  by  the  jury.  Nor  can  any 
such  action  be  maintained  unless  it  be 
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commenced  within  six  calendar  months 
after  the  committing  of  the  act  complained 
of,  nor  unless  it  be  brought  or  laid  in  the 
county  in  which  the  act  was  committed. 
The  defendant  in  such  action  may,  under 
the  general  issue,  i.  e.  a  plea  simply  de- 
nying the  alleged  trespass,  &c.,  give  in 
evidence  any  matter  of  justification  or 
excuse  without  being  bound,  as  other  de- 
fendants are,  to  select  one  particular  line 
of  defence,  and  set  that  defence  with  pre- 
cision upon  the  record  in  the  shape  of  a 
special  plea.  When  the  plaintiff  in  such 
action  obtains  a  verdict,  and  the  judge 
certifies  that  the  injury  for  which  the  ac- 
tion is  brought  was  wilful  and  malicious, 
the  plaintiff'  will  be  entitled  to  double 
costs  of  suit. 

Where  the  action  is  brought  on  account 
of  any  conviction  which  may  have  been 
quashed,  and  cannot  therefore  be  pro- 
duced as  a  justification  of  the  consequent 
distress  or  imprisonment,  the  plaintiff  is 
disabled,  by  43  Geo.  III.  c.  141,  from  re- 
covering more  than  2d.  damages,  or  any 
costs  of  suit,  unless  it  be  expressly  al- 
leged in  the  declaration  that  the  acts 
complained  of  were  done  maliciously  and 
without  any  reasonable  or  probable  cause. 

When  a  justice  acts  with  partial,  cor- 
rupt, or  malicious  motives,  he  is  guilty  of 
a  misdemeanor,  for  which  he  may  be 
indicted,  and  in  a  clear  case  of  miscon- 
duct the  Court  of  Queen's  Bench,  which 
exercises  a  general  superintendence  over 
tlie  conduct  of  those  to  whom  the  admi- 
nistration of  the  criminal  law  of  the 
country  is  intrusted,  will,  if  the  applica- 
tion be  made  without  dela^,  give  leave  to 
file  a  criminal  information.  But  the 
court  will  consider,  not  whether  the  act 
complained  of  be  strictly  right  or  not,  but 
whether  it  proceeded  from  unjust,  op- 
pressive, or  corrupt  motives,  among 
which  motives  fear  and  favour  are  both 
included.  If  the  aftidavits  filed  in  sup- 
port of  the  application  disclose  nothing 
which  may  not  be  attributable  to  mere 
error  or  mistake,  the  court  will  not  even 
call  upon  the  justice  to  show  cause  why 
a  criminal  information  should  not  be 
filed.  The  court  will  not  entertain  a 
motion  for  a  criminal  information  against 
a  justice  of  tlu-  peace,  unless  notice  of  the 
intended  application  have  been  uiven  in 


sufficient  time  to  enable  him,  if  he  thinki 
proper,  to  meet  the  charge  in  the  first  in- 
stance by  opposing  the  granting  of  the 
rule  to  show  cause. 

The  proceedings  after  an  information 
has  been  filed,  or  an  indictment  found 
against  justices  of  the  peace  for  criminal 
misconduct,  are  the  same  as  in  other 
cases  of  misdemeanor.  If  the  defendant 
suffer  judgment  by  default,  or  is  found 
guilty  by  the  verdict  of  a  jury,  the  punish- 
ment is  by  fine  or  imprisonment,  or  both ; 
after  which  an  application  may  be  made 
to  the  lord  chancellor  to  exclude  him 
from  the  commission ;  and  when  affida- 
vits are  filed  in  the  Queen's  Bench  im- 
peaching the  conduct  of  justices  of  the 
peace,  such  affidavits  are  frequently  di- 
rected by  the  court  to  be  laid  before  the 
chancellor,  to  enable  him  to  judge  whe- 
ther such  persons  ought  to  remain  in  the 
commission. 

The  institution  of  justices  of  the  peace 
has  been  adopted  in  most  of  the  British 
colonies,  and  has  with  some  modifications 
been  retained  in  the  United  States  of 
America.  A  great  deal  of  the  vitality  of 
the  English  social  system  is  owing  to  the 
number  of  persons  in  nearly  every  rank  of 
life  who  are  called  into  activity  and  em- 
ployed in  the  functions  of  provincial  or 
local  administration,  instead  of  the  various 
duties  which  they  discharge  being  per- 
fonned  by  paid  officers  appointed  by  the 
central  government,  as  in  most  European 
countries.  [Department.]  There  are 
no  doubt  some  disadvantages  in  the  Eng- 
lish system,  but  on  the  whole  they  are 
more  than  counterbalanced  by  the  pecu- 
liar benefits  which  are  inherent  in  it 
We  have  already  stipendiary  magistrates 
who  have  received  a  legal  education,  and 
a  still  more  numerous  body  of  unpaid 
justices  of  the  peace  many  of  whom  have 
not  had  this  advantage,  but  the  unpaid  and 
unprofessional  justices  of  the  peace,  ge- 
nerally speaking,  decide  upon  most  of 
the  matters  which  come  before  them 
quite  as  satisfactorily  as  the  stipendiary 
professional  magistrates,  and  considering 
that  the  unpaid  justices  are  by  far  the 
most  numerous  class,  complaints  of  their 
administnition  are  far  less  frequent  than 
might  be  ex})ected. 

A  parliauicntary  paper  vas  issued  in 
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1831  which  showed  the  number  of  jus- 
tices of  the  peace  for  counties  who  had 
qualified  in  England  and  Wales.  The 
total  number  was  4842,  namely,  4330  in 
England  and  512  in  Wales.  The  num- 
ber of  clergymen  who  had  qualified  as 
justices  was  1090  in  England  and  143  in 
Wales.  In  Derbyshire  and  Sussex  there 
was  not  one  clerical  magistrate.  [Clergy, 
p.  520.] 

JUSTICIAR  OF  SCOTLAND.  The 
earliest  individual  in  this  high  oflBce 
which  extant  records  name  seems  to  be 
Geoffrey  de  Maleville  of  Maleville,  temp. 
K.  Male.  IV. 

The  term  "  Scotland"  was  then  less 
extensive  in  its  application  than  at  pre- 
sent :  it  designated,  properly  speaking, 
not  the  whole  territory  of  the  realm,  but 
that  part  only  which  lay  north  of  the 
Forth,  or  Scots  sea,  as  it  was  called  ;  and 
accordingly,  contemporary  with  Male- 
ville there  was  another  justiciar,  David 
Olifard,  justiciar  of  Lothian,  that  is  to 
say,  the  territory  south  of  the  Forth,  ex- 
cepting the  district  of  Galloway,  which 
had  long  its  own  peculiar  laws  and  cus- 
toms. About  the  middle  of  the  thirteenth 
century,  however,  Galloway  too  had  its 
Justiciar,  so  at  this  time  there  were  three 
justiciars  in  the  realm  of  Scotland— a  jus- 
ticiar of  Galloway,  a  justiciar  of  Lothian, 
and  a  justiciar  of  Scotland  strictly  so 
called.  They  were  all  probably  of  co- 
ordinate authority  :  each,  next  to  the 
king,  supreme  in  his  district ;  but  the 
district  of  the  last  was  the  most  exten- 
sivt,  and  contained  the  metropolis  of  the 
kingdom.  The  justiciars  of  Scotland 
were  accordingly  the  most  conspicuous 
men  of  the  time : — the  Comyns,  earls  of 
Huchan ;  the  Mac  Duffs,  earls  of  Fife ; 
Melville ;  and  Sir  Alan  Durward.  This 
last  had  an  eye  to  the  crown  itself;  for 
having  married  the  illegitimate  daughter 
of  King  Alexander  II.,  he  gained  over 
the  chancellor  to  move  in  council  her 
legitimation,  and  that,  on  failure  of  issue 
of  the  king's  body,  she  and  her  heirs 
might  inherit  her  father's  throne.  But 
the  king  conceived  so  great  a  displeasure 
at  this,  that  he  immediately  turned  the 
chancellor  out  of  office,  and  soon  after- 
wards the  justiciar  also.  The  proud 
Durward  removed  to  England,   joined 


King  Henry  III.  in  France,  and  served 
in  his  army,  till  in  a  few  years  he  was, 
by  the  intiuence  of  the  English  king,  re- 
stored to  his  office  of  justiciar,  whence  he 
was  displaced  only  by  the  more  powerful 
Comyn.  The  incident  in  Durward's  life 
to  which  we  have  just  alluded  was  not 
singular:  the  justiciar  was  caput  legis  et 
militia:,  at  the  head  both  of  the  law  and 
also  of  the  military  force  of  the  kingdom, 
and  repeated  instances  occur  in  early 
times  of  their  military  prowess  as  well  as 
judicial  firmness. 

The  death  of  King  Alexander  III.  left 
the  crown  open  to  a  competition  which 
allowed  Edward  I.  of  England  to  invade 
the  kingdom.  In  1292  the  English  Court 
of  King's  Bench  sat  for  some  time  in  Rox- 
burgh ;  and  in  1296  Sir  William  Ormes- 
by,  a  justice  of  the  Common  Pleas  and 
justice  in  eyre  in  England,  was  consti- 
tuted, by  Edward,  lord  justiciar  of  Scot- 
land. This  appointment  was  of  short 
duration;  but  in  1305  Edward,  having 
again  put  down  the  Scots,  distributed  the 
kingdom  into  four  districts,  and  consti- 
tuted for  each  district  two  justices  (an 
Englishman  and  a  Scotchman),  in  the 
nature  of  the  English  justices  of  assize — 
with  a  view  to  put  the  whole  island  under 
one  and  the  same  judicial  system.  Ed- 
ward's early  death  however  rendered  the 
scheme  abortive ;  and  Galloway  had  soon 
its  own  laws,  and  Lothian  and  Scotland 
their  justiciars  as  before,  with  this  differ- 
ence, that  the  metropolis  of  the  kingdom 
was  now  shifting  southwards  to  Edin- 
burgh, and  the  term  Scotland,  in  its  strict 
acceptation,  had  given  place  to  the  appel- 
lation "  north  of  the  Forth."  Sir  Hugh 
de  Eglinton,  justiciar  of  Lothian  in  the 
middle  of  the  fourteenth  century,  and  dis- 
tinguished for  his  poetical  genius,  was 
now  therefore  "  Hugh  of  the  Awl  Ryal," 
or  of  the  royal  palace;  and  towards  the 
end  of  the  next  century  Andrew  lord 
Gray  was  advanced  from  the  situation  of 
justiciar  north  of  Forth  to  that  of  jus- 
ticiar south  of  Forth.  He  continued  in 
this  place  with  approbation  for  eleven 
years,  and  died  but  a  few  months  before 
the  calamitous  affair  of  Floddeu. 

On  this  event,  which  happened  in  the 
beginning  of  the  sixteenth  century,  the 
office  of  lord  justiciar,  or,  as  he  was  now 
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styled,  justice-general  (in  contradistinc- 
tion to  the  special  justiciars,  now  fre- 
quently appointed  as  well  for  particular 
trials  as  for  particular  places  and  dis- 
tricts), came  into  the  noble  family  of 
Argyle,  where  it  was  hereditary  for  a 
c^'utury,  and  comprehended  at  once  the 
entire  kingdom.  The  High  Court  of 
Justiciary  then  also  began  to  be  settled  at 
Edinburgh,  and  the  regular  series  of  its 
records,  or  books  of  adjournal,  to  com- 
mence. It  was  at  this  time  also  that  the 
Court  of  Session  was  erected  by  ecclesi- 
astical influence.  Various  attempts  had 
been  made  by  the  clergy  in  former  reigns 
to  establish  such  a  court.  In  1425  the 
first "  Court  of  the  Session"  was  instituted 
under  the  influence  of  Wardlaw,  bishop 
of  St.  Andrew's  and  founder  of  the  uni- 
versity there ;  but  immediately  on  his 
death,  which  happened  soon  after,  it 
drooped  and  expired.  In  1468  Bishop 
Shoreswood,  the  king's  secretary,  tried  to 
revive  it;  and  about  thirty  years  after, 
Elphinstone,  bishop  of  Aberdeen,  did  so 
likewise.  In  1494  however  the  latter 
founded,  or  rather  re-founded,  the  univer- 
sity of  Aberdeen,  and  had  interest  enough 
to  get  an  act  passed  in  parliament  to  en- 
force in  all  the  courts  of  the  kingdom  the 
study  and  practice  of  the  Roman  laws ; 
and  in  1503  the  "  Court  of  Daily  Council" 
was  established.  This  court  bad  a  more 
extensive  jurisdiction  than  the  former : 
it  was  universal,  being  instituted  to  decide 
all  manner  of  summonses  in  civil  matters, 
complaints,  and  causes,  daily  as  they  hap- 
pened to  occur ;  and  it  was  calculated  to 
be  permanent,  hut  the  present  was  not 
an  opportunity  to  be  lost ;  and  accordingly, 
in  the  minority  of  King  James  V.  and 
while  the  nation  was  weakened  and  dis 
tractc'd  by  the  loss  at  Flodden,  the  Court 
of  Session  was  established  under  the  lord 
chancellor,  and  with  a  majority  of  eccle- 
siastics both  on  its  Ix^nch  and  at  its  bar. 
The  consequence  was,  that  from  that  day 
forward  the  Court  of  Justiciary  declined  ; 
its  civil  jurisdiction  ceased,  being  en- 
CTossed  by  the  Court  of  Session  ;  and  the 
Tatter  became  in  its  place  the  supreme 
court  of  the  kingdom.  The  Reformation 
efiected  a  change  in  the  composition  of 
the  Court  of  Session,  but  not  uiucli  in  its 
pufiitioD  or  powers;  aud  iu  IG72  an  act 


was  passed  in  parliament  constituting  a 
certain  number  of  the  judges,  or  lords  of 
session,  judges  of  justiciary  under  the 
justice-general  and  justice  clerk,  who  was 
now  made  vice-president  of  the  Court  of 
Justiciary. 

Nothing  else  of  consequence  touching 
the  constitution  of  the  court  occurred  till 
lately,  when,  by  1  Wm.  IV.  c.  69,  sec. 
18,  the  office  of  lord  justice-general,  which 
had  become  in  a  manner  a  perfect  sine- 
cure, was  appointed  to  devolve  on  and 
remain  with  the  oflice  of  lord  president 
of  the  Court  of  Session,  who  should  per- 
form the  duties  thereof  as  presiding  judge 
in  the  Court  of  Justiciary  ;  the  effect  of 
which  enactment  is  to  place  the  lord  ju.s- 
tice-general  again  at  the  head  of  the  ad- 
ministration of  the  law ;  and  thus,  by  a 
singular  revolution,  restore  him,  after  the 
elapse  of  300  years,  to  his  former  situation 
of  lord  chief-justice  of  Scotland.  On  the 
death,  in  1836,  of  the  late  Duke  of  Mont- 
rose, who  was  lord  justice-general,  the 
office  devolved  on  Mr.  Hope,  who  was 
then  lord  president  of  the  Court  of  Ses- 
sion. 

JUSTICIARY,  CHIEF,  an  office  of 
high  importance  in  the  early  history  of 
the  English  judicial  system.  It  originated 
in  a  separation  of  the  functions  of  the 
Grand  Seneschal,  an  officer  who  ranked 
the  first  in  dignity  in  the  state  after  the 
king,  and  who  had  civil  and  military 
jurisdiction.  The  corresponding  modern 
title  for  the  Grand  Seneschal  is  Loixi 
High  Steward.  [Steward,  Lord  High.] 
The  office  of  Grand  Seneschal  was  made 
hereditary  shortly  after  the  Norman  con- 
quest, and  it  became  expedient  to  assign 
to  others  the  active  duties.  The  judicial 
functions  of  the  Grand  Seneschal  were 
transferred  to  an  officer  who  was  styled 
the  High  or  Chief  Justiciary.  He  pre- 
sided in  the  king's  court  and  in  the  ex- 
chequer, and  his  authority  extended  ovei 
all  other  courts.  He  was  ex  officio  re- 
gent of  the  kingdom  in  the  king's  ab- 
sence. Writs  ran  in  his  name  and  were 
tested  by  him.  The  last  who  held  the 
office  and  l)ore  the  title  of  Capitalis  Justi- 
tiarius  Angliac  was  Philip  Basset,  temp. 
Henry  III.  In  the  52ndHenry  III.  l{obert 
I  de  i^ruis  was  the  first  who  was  appointed 
Capitalis  Jubtitiarius  ad    placita  coram 
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Rege  tenenda,  i.  e.  chief-justice  of  the 
King's  Bench.  (For  an  elaborate  notice 
of  the  office  of  Chief  Justiciary  see  Pic- 
torial Hist,  of  Eniiland,  i.  5(^7.) 

JUSTIFIABLE  HOMICIDE.  [Mur- 
der.] 

JUSTINIAN'S  LEGISLATION. 
Justinian,  soon  after  ascending  the  throne, 
instructed  (Feb.  a.u.  528)  a  commission 
consisting  of  Joannes  and  nine  other  per- 
sons, among  whom  were  Tribonian  or 
Tribuuian,  and  Theophilus,  to  make  a 
general  compilation  of  the  best  and  most 
useful  laws,  or  "  constitutions,"'  which 
had  been  promulgated  by  the  emperors 
his  predecessors,  beginning  from  Ha- 
drian's Perpetual  Edict  down  to  his  own 
time.  [Constitutions,  Roman  ;  Equitv, 
i.  pp.  844-5.]  Partial  compilations  had 
been  made  in  the  time  of  Constantine  by 
private  individuals,  Gregorianus  and 
Hermogenianus,  of  which  only  fragments 
remain,  and  a  more  complete  compilation 
was  made  under  Thcodosius  II.  [Theo 
DoSiAN  Code.]  All  these  were  now 
merged  in  the  new  code  of  Justinian.  A 
remarkable  difference  of  style  and  man 
iier  is  observable  between  the  older  con- 
stitutions issued  before  Constantine  and 
those  promulgated  afterwards.  The  for- 
mer, being  issued  at  Rome  and  framed 
upon  the  decisions,  or  "  responsa,"  of 
learned  jurists,  are  clear,  sententious,  and 
degant:  the  latter,  which  were  promul- 
gated chiefly  at  Constantinople  in  the 
uecay  of  the  Roman  language,  are  verbose 
and  rhetorical.  Joannes  aiid  his  nine  as 
sociates  completed  their  task  in  fourteen 
months,  and  the  new  code,  having  re- 
ceived the  imperial  sanction,  was  pub- 
lished in  April,  a.d.  529.  A  few  years 
after,  Justinian,  by  the  advice  of  Tribo- 
nian, ordered  a  revision  of  his  code  to  be 
made  by  Tribonian  and  four  others. 
These  commissioners  suppressed  several 
laws,  as  either  useless  or  inconsistent  with 
present  usage,  and  added  many  constitu- 
tions which  the  emperor  had  been  pro- 
mulgating in  the  mean  time,  as  well  as 
fifty  decisions  on  intricate  points  of  law. 
The  code  thus  revised  was  published  in 
December  of  the  year  534,  under  the  title 
of  '  Codex  Justinianeus  Reietitse  Prai- 
lectionis/  and  tb  enceforth  had  the  force 
of  latv. 


The  Code  is  divided  into  twelve  books ; 
every  book  is  subdivided  into  titles,  and 
each  title  into  heads  which  are  numbered 
1,  2,  3,  and  so  on.  Book  i.  treats  of  the 
( 'atholic  faith,  defines  its  creed  agreeably 
to  the  first  four  general  councils,  and 
forbids  public  disputations  on  dogmas ;  it 
then  treats  of  the  rights,  privileges,  and 
discipline  of  bishops  and  other  ecclesiasti- 
cal persons;  next  of  heretics,  Samaritans, 
Jews,  apostates,  &c.,  against  whom  it 
contains  several  penal  enactments ;  after 
which  the  book  proceeds  to  speak  of  the 
laws,  and  their  different  kinds,  and  lastly  j 
of  the  magistrates.  Book  ii.  treats  of  the^ 
fbrms  to  be  observed  in  commencing  a 
suit ;  then  of  restitution,  compromises, 
sureties,  and  lastly,  of  the  oath  of  ca- 
lumny.* Book  iii.  treats  of  judicia  and 
judices,and  judicial  proceedings  generally ; 
of  holidays,  of  the  various  jurisdictions, 
of  inofficious  (inofficiosa)  testaments  and 
donations,  of  inheritances,  of  the  Lex 
Aquilia,  of  mixed  actions,  of  actions  for 
crimes  committed  by  slaves,  of  gaming, 
of  burying-places  and  funeral  expenses. 
Book  iv.  begins  with  the  explanation  of 
personal  actions  which  are  founded  on 
loan  and  other  causes ;  of  obligationes  and 
actions,  with  their  effect  in  relation  to 
heirs  and  other  persons  bound  by  them ; 
of  testimony  and  written  evidence;  of 
things  borrowed  for  use ;  of  contract  by 
pledge,  and  the  personal  action  thereon ; 
of  compensation,  interest,  deposit,  man- 
date, partnership,  buying  and  selling, 
permutation,  hiring,  and  emphyteutic 
contracts.  Book  v.  treats  of  betrothment, 
gifts  in  contemplation  of  marriage,  of 
marriages,  women's  portions  (dos),  and 
the  action  that  lies  for  the  recovery  of 
the  dos,  of  gifts  between  husband  and 
wife,  of  estates  given  in  dos,  of  alimony, 
of  concubines,  natural  children,  and  the 
process  of  legitimation.  It  next  treats  of 
guardianship  (tutela),  of  the  administra- 
tion by  tutors,  and  of  the  alienation  of 
minors'  estates.  Book  vi.  treats  of  slaves, 
and  freedmen,  and  the  rights  of  their  pa- 
trons ;  then  it  explains  at  large  the  P)-aj- 
torian  possession  called  *'  Bonorum  pus- 


*  Many  of  the  terms  here  used  are  terms  of 
Roman  law,  and  aa  sucli  do  not  admit  of  transi*- 
tion  by  equivalent  English  terms. 
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sessio:"  after  which  it  expounds  the 
whole  matter  of  testaments,  as  institutions 
and  substitutions  of  heirs,  preteritions  and 
disiuheritings,  disclaiming  of  inheritance, 
the  opening  of  wills,  of  codicils,  legacies, 
and  fiduciary  bequests,  and  lastly  of 
succession  to  the  property  of  intestates. 
Book  vii.  treats  of  manumissions  ;  after- 
wards of  matters  relating  to  prescrip- 
tion, of  judgments  (sententiae)  and  appeals, 
of  the  cession  of  estate  or  goods,  of  the 
seizure  of  goods,  of  the  privileges  of  the 
exchequer  (fiscus),  and  the  revocation  of 
alienations  made  to  defraud  creditors. 
Book  viii.  begins  with  interdicts  :  it  then 
treats  of  pledges  and  pawns,  of  stipula- 
tions, novations,  delegations,  &c.  It 
treats  next  of  the  paternal  power,  of  the 
emancipation  of  children,  and  their  in- 
gratitude ;  it  then  explains  what  is  meant 
by  custom  (consuetudo)  ;  it  next  speaks 
of  gifts  (donationes  mortis  causa,  &c.) 
and  their  various  kinds;  and  lastly,  of 
taking  away  the  penalties  of  celibacy. 
Book  ix.  treats  of  crimes,  criminal  judg- 
ments and  punishments.  Book  x.  treats  of 
the  rights  and  prerogative  of  the  fiscus,  of 
vacant  goods,  of  treasure  found  (treasure 
trove),  de  Annonis  et  tributis  ;  of  the  de- 
curiones  and  their  office ;  of  domicile, 
of  public  offices  and  exemption  from 
them,  and  of  the  various  kinds  of  public 
offices  and  functions  appertaining  to  them. 
Book  xi.  treats  of  the  rights  common  to 
the  city  of  Kome  and  municipal  towns, 
corporate  bodies  and  communities,  and 
a  great  variety  of  other  matter.  Book 
xii.  continues  the  same  subject,  ex- 
plaining the  right  of  cities  as  to  having 
offices  civil  and  military,  and  also  as  to 
having  functionaries  for  the  execution  of 
judgments  and  the  orders  of  magistrates. 
This  enumeration  gives  a  general,  though 
very  imperfect  view  of  the  contents  of  the 
Justinian  Code. 

The  learned  Gothofredus,  in  his  Prole- 
gomena to  his  edition  of  the  Theodosian 
code,  observes  that  TrilK)nian  and  his  as- 
sociates have  b(?en  guilty  of  several  faults 
in  the  compilation  of  the  Code;  that  the 
order  observed  in  the  succession  of  the 
titles  is  confused,  that  some  of  the  laws 
have  been  mutilated  and  have  been  ren- 
dered obscure,  that  sometimes  a  law  has 
been  divided  into  two,  and  at  other  times 
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two  have  been  reduced  to  one ;  that  laws 
have  been  attributed  to  emperors  who 
were  not  the  authors  of  them,  or  had 
given  contrary  decisions;  all  which 
would  be  still  more  injurious  to  the  study 
of  the  Roman  law,  if  we  had  not  the 
Theodosian  code,  which  is  of  great  use 
towards  rightly  understanding  many  parts 
of  the  code  of  Justinian. 

In  the  year  following  the  publication 
of  the  first  edition  of  his  Code,  Justinian 
undertook  a  much  greater  and  more  im- 
portant work  ;  to  extract  the  chief  rules 
of  law  contained  in  the  writings  of  the 
Roman  Jurisconsulti.  In  the  course  of 
centuries,  under  the  republic  and  the  em- 
pire, many  thousand  volumes  had  been 
filled  with  the  learned  lucubrations  of 
the  jurisconsults,  which,  as  Gibbon  ob- 
serves, '  no  fortune  could  purchase,  and 
no  capacity  could  digest.'  The  juris- 
consults since  the  time  of  Augustus  had 
been  divided  into  opposite  schools,  and 
thus  conflicting  opinions  were  often 
produced,  which  only  served  to  puzzle 
those  who  had  to  decide  what  was  law. 
To  put  order  into  this  chaos,  was 
the  object  of  Justinian.  In  December, 
530,  he  commissioned  seventeen  laAvyers, 
with  Tribonian  at  their  head,  with  full  au- 
thority to  select  from  the  works  of  their 
predecessors  what  they  should  consider 
the  best  authorities.  They  chose  about 
forty  out  of  Tribonian's  library,  most  of 
them  jurisconsults  who  had  lived  during 
that  period  of  the  empire  which  elapsed 
from  Hadrian  to  the  death  of  Alexander 
Severus.  From  the  works  of  these 
writers,  said  to  have  amounted  to  two 
thousand  treatises,  the  commission  ap- 
pointed by  Justinian  was  to  extract  and 
compress  all  that  was  suited  to  form  a 
methodical,  complete,  and  never-failing 
hook  of  reference  for  the  student  of  law 
and  the  magistrate.  Justinian  gave  Tri- 
bonian and  his  associates  ten  years  to 
perform  their  task ;  but  they  completed 
it  in  three  years.  The  work  was  styled 
'  Digesta,'*  and  also  '  Pandectuc '  ("  em- 


*  The  word  '  IMgesta'  is  Roman  and  sij,'nifieB 
'  matter  arranf^ed.'  The  term  had  already  been 
used  by  some  of  the  Roman  Jurists  as  the  title  of 
le^al  compilations.  '  Pajidectne  '  is  (ireek  and 
means  '  >{eneral  receivers'  or  '  all  cont^iinera.' 
Cjtbbon  observes  tliat  '  Justinian  wa»  in  tlie  wtoitf 
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bracing  all "),  and  was  published  in  De- 
cember, 533.  It  was  declared  by  the 
emperor  that  it  should  have  the  force  of 
law  all  over  the  empire,  and  should  su- 
persede in  the  schools  of  Rome,  Con- 
stantinople and  Berytus,  all  the  text- 
books of  the  old  jurists,  which  in  future 
were  to  be  of  no  authority. 

The  excerpts  from  some  of  the  jurists 
are  very  few  and  insignificant.  Those 
from  Ulpian,  who  lived  under  the  em- 
peror Alexander  Severus,  whose  coun- 
sellor he  was,  amount  to  more  than  one- 
third  of  the  whole  mass ;  the  excerpts 
from  Paulus,  who  likewise  lived  under 
Alexander  Severus,  are  the  next  in 
amount ;  and  those  from  Gains,  who  lived 
under  the  Antonines ;  Salvius  Julianus, 
the  compiler  of  the  Edictum  Perpetuum 
[Equity,  p.  844] ;  Papiniauus,  who  lived 
under  Septimius  Severus  and  Caracalla ; 
and  Cervidius  Scscvola,  who  lived  under 
the  Antonines,  are  the  next  in  amount. 

The  '  Digesta '  is  divided  into  50  books, 
and  each  book  is  also  divided  into  titles, 
and  subdivided  into  sections.  The  follow- 
ing are  some  of  the  principal  heads.  Book  i. 
lays  down  the  general  principles  and  the 
different  kinds  of  law ;  it  establishes  the 
division  of  persons  and  of  things ;  speaks 
of  senators,  and  of  magistrates  and  their 
delegates  and  assessors :  ii.  treats  of  the 
jurisdiction  of  magistrates  ;  of  the  man- 
ner of  bringing  actions,  of  compromises 
after  an  action  is  commenced;  iii.  ex- 
plains what  kind  of  persons  are  allowed 
to  sue  in  law,  and  it  defines  who  are 
styled  infamous,  and  as  such  not  per- 
mitted to  sue ;  it  then  treats  of  advocates, 
proctors,  syndics,  and  others ;  iv.  treats  of 
restitution,  compromises,  and  arbitrations, 
after  which  it  speaks  of  innkeepers  and 
others  in  whose  custody  we  leave  any- 
thing ;  V.  treats  of  trials ;  and  complaints 
against  inofficious  (inofficiosa)  testaments ; 
vi.  treats  of  real  actions  and  their  various 
kinds  to  recover  property ;  vii.  treats  of 
personal  services  (servitutes,  as  usus 
fructus) ;  viii.  speaks  of  real  services  both 

when  he  used  the  two  appellations  as  synonymous.' 
He  adds,  '  Is  the  word  Pandects  Greek  or  Latin, 
masculine  or  feminine  ?  The  dilij^ent  Hrenckman 
will  not  presume  to  decide  these  momentous  con- 
troversies (Hist.  Pandect.  Florentin.,  p.  300-304).' 
Any  dilijfent  schoolboy  u»i.y  deii'.dt  U.eiii. 


urban  and  praedial ;  ix.  treats  of  damaj 
or  crimes  committed  by  a  slave,  thfl 
action  of  the  lex  Aquilia,  and  the  actioi 
against  those  who  throw  anything  int 
the  highway  by  which  any  one 
wounded  or  injured ;  x.  treats  of  mixe 
actions,  the  action  of  partition  of  an  ii 
heritance,  &c. ;  xi.  speaks  of  interrogate 
ries,  and  of  such  matters  as  are  to 
heard  before  the  same  judge  (judex) 
It  also  treats  of  run-away  slaves,  of  dice 
playing,  bribery,  corruption,  and  false" 
reports ;  and  lastly,  of  burials  and  funeral 
expenses ;  xii.  explains  the  action  for  a 
loan,  condictions,  &c  ;  xiii.  continues  the 
subject  of  the  preceding,  and  treats  of  the 
action  upon  pawn ;  xiv.  and  xv.  treat  of 
actions  arising  from  contracts  made  by 
other  persons  and  yet  binding  upon  us  ; 
of  the  Senatus  Consultum  Macedonianum  ; 
and  of  the  peculium ;  xvi.  treats  of  the 
Senatus  Consultum  Velleianum,  and  of 
compensation,  and  the  action  of  deposits ; 
xvii.  treats  of  the  mandate,  and  of  part- 
nership (societas) ;  xviii.  explains  the 
meaning  and  forms  of  the  contract  of 
sale,  the  annulling  of  this  contract ;  and 
treats  of  gain  or  loss  in  the  thing  sold ; 
xix.  treats  of  bargains,  of  actions  of 
hiring,  of  the  action  called  sestimatoria, 
of  permutation,  of  the  action  called  prse- 
scriptis  verbis,  &c. ;  xx.  treats  of  pledges 
and  hypothecse,  of  the  preference  of  cre- 
ditors, of  the  distraction  or  sale  of  things 
engaged  or  pawned ;  xxi.  contains  an  ex- 
planation of  the  Curule  iEdiles'  edict  con- 
cerning the  sale  of  slaves  and  beasts,  and 
also  treats  of  evictions,  warranties,  &c. ; 
xxii.  treats  of  interest  (usurae),  fruits,  ac- 
cessions to  things,  and  of  proofs  and  pre- 
sumptions, and  of  ignorance  of  law  and 
fact ;  xxiii.  is  upon  betrothment  (spon- 
salia),  marriage,  marriage  portion  (dos), 
and  agreements  upon  this  subject,  and 
lands  given  in  dos ;  xxiv.  treats  of  gifts 
between  husband  and  wife,  divorces,  and 
recovery  of  the  marriage  portion ;  xxv. 
treats  of  expenses  laid  out  upon  the  dos, 
of  actions  for  the  recovery  of  things 
carried  away  by  the  wife  or  other  person 
against  whom  there  is  no  action  for  theft, 
of  the  obligation  to  acknowledge  child- 
ren and  provide  for  them,  on  the  Rescript 
De  Inspiciendo  Ventre,  and  lastly  of 
concubiues :  xxvi.  and  xxvii.  treat  of  tu- 
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torship  and  curatorship,  and  the  actions 
resulting  from  them;  xxviii.  treats  of 
testaments,  of  the  institution  and  disin- 
heriting of  children,  of  the  institution  of 
in  heir,  of  substitutions,  &c. ;  xxix.  treats 
of  military  testaments,  of  the  opening  of 
wills,  and  of  codicils;  xxx.,  xxxi.,  xxxii. 
treat  of  legacies  and  fiduciary  bequests  in 
general ;  xxxiii.  and  xxxiv.  treat  of  par- 
ticular legacies,  of  the  ademption  of  lega- 
cies, and  of  the  Kegula  Catoniana ;  xxxv. 
treats  of  legacies  on  condition,  and  of  the 
Lex  Falcidia;  xxxvi.  treats  of  the  Sena- 
tusconsultum  Trebellianum,  and  of  fidu- 
ciary bequests,  of  the  time  when  they  be- 
come due,  of  the  security  to  be  given  by 
the  heir,  &c. ;  xxxvii.  treats  of  bonorum 
possessiones  and  other  matters  ;  x xxviii. 
treats  of  the  services  due  by  freedmen  to 
their  patrons,  of  the  succession  of  freed- 
men, of  the  succession  of  intestates,  of 
heredes  Sui  and  Legitimi,  and  of  the 
Senatusconsultum  Tertulliauum  and  Or- 
phitianum;  xxxix.  explains  the  means 
which  the  law  or  the  prtetor  provides  for 
preventing  any  one  from  receiving  dam- 
age to  his  property,  also  treats  of  dona- 
tions generally,  and  of  such  as  are  made 
in  contemplation  of  death  (mortis  causa) ; 
xl.  relates  to  manumission  or  freeing  of 
slaves ;  xli.  treats  of  the  various  ways  by 
which  the  property  of  things  is  acquired, 
and  of  the  acquisition  and  loss  of  posses- 
sion, and  lastly  of  lawful  causes  which  au- 
thorize possession  and  lead  to  usucaption ; 
xlii.  treats  of  definitive  and  interlocutory 
sentences,  of  admissions  (de  confessis) 
at  trial,  of  the  cession  of  goods,  of  the 
causes  of  seizure  and  their  effects,  of  the 
privileges  of  creditors ;  of  curators  ap- 
pointed for  the  administration  of  goods, 
and  of  the  revocation  of  acts  done  to  de- 
fraud creditors ;  xliii.  treats  of  injunctions 
(interdicta)  and  possessory  actions  ;  xliv. 
speaks  of  pleas  (exceptiones)  and  de- 
fences, and  of  obligationes  and  actions ; 
xlv.  of  stipulations,  &c. ;  xlvi.  of  sureties, 
novations,  delegations,  payments,  dis- 
charges, j)ra;toriaii  stipulations,  &c. ;  xlvii. 
treats  of  private  offences ;  xlviii.  treats  of 
public  offences ;  then  follow  accusations, 
inscriptions,  prisons ;  and  lastly  it  treats 
of  torture,  punishments,  confiscation,  re- 
legation, deportation,  and  of  the  bodies 
of  maletiictors  executed ;  xlix.  treats  of 


appeals ;  and  then  gives  an  account  of  thfr 
rights  of  the  exchequer  (fiscus),  and  of 
matters  relating  to  captives,  military  dis- 
cipline, soldiers  and  veterans ;  1.  treats  of 
the  rights  of  cities  and  citizens,  of  decu- 
riones  and  their  children,  of  public  ofiices, 
of  immunities,  of  deputies  and  ambas- 
sadors ;  of  the  administration  of  things 
belonging  to  cities,  of  public  works,  fairs, 
&c. ;  of  taxes  laid  upon  the  provinces, 
and  it  concludes  with  the  signification  of 
legal  terms  (de  verborum  significatione) 
and  certain  rules  or  maxims  of  the  old 
law  (de  diversis  regulis  juris  antiqui). 
This  is  a  sketch,  but  a  very  imperfect 
one,  of  the  subject  matter  of  this  great 
compilation. 

To  treat  of  the  merits  and  imperfec- 
tions of  the  '  Digest,'  would  be  a  difiicult 
task.  With  all  its  faults  it  is  a  valuable 
work,  and  much  superior  to  the  Code  in 
its  style,  matter,  and  ai-rangement ;  it  has, 
in  great  measure,  embodied  the  wisdom 
of  the  best  jurists  of  the  best  age  of  the 
Empire,  men  who  grounded  their  opinions 
on  the  principles  of  reason  and  equity, 
and  who  for  the  most  part  were  per- 
sonally unconcerned  and  disinterested  in 
the  subjects  on  which  they  gave  their  an- 
SM'er.  The  mode  in  which  the  compilers 
executed  their  labour  is  the  subject  of  a 
valuable  essay  by  F.  Bluhme  (Blume)  in 
a  German  Journal  {ZeitschriJ't  fur  Ge- 
schichtliche  Rechtswissenschaft,  vol.  iv.). 
Tribonian  and  his  colleagues  are  charged 
with  making  many  interpolations,  with 
altering  many  passages  in  the  writings  of 
their  predecessors,  substituting  their  own 
opinions,  and  passing  them  oft"  under  the 
name  of  the  ancient  jurists.  Justinian  him- 
self acknowledged  that  he  was  obliged  to 
accommodate  the  old  jurisprudence  to  the 
altered  state  of  the  times,  and  to  *'  make 
the  laws  his  own."  Another  charge, 
which  is  however  unsupported  by  evi- 
dence or  probability,  is,  that  Justinian 
and  his  servants  destroyed  the  old  text 
books  that  had  served  them  for  the  com- 
pilation of  the  *  Pandects.'  Long  how- 
ever before  Justinian's  time,  the  works  ol 
the  ancient  iurists  were  partly  lost,  and 
the  vicissitudes  of  the  ages  that  followed 
may  easily  have  obliterated  the  rest. 
While  the  Digest  was  being  comj)iled, 
Justinian  commissioned  Tril:oni:iu  and 
M2 
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two  other  jurists,  Theophilus  and  Do- 
rotheus,  to  make  an  abridgment  of  the 
first  principles  of  the  law,  for  the  use  of 
young  students  who  should  wish  to  ap- 
ply themselves  to  that  science.  Tiiis  new 
work,  being  completed,  was  published 
under  the  name  of  '  Institutiones,'  about 
one  month  before  the  appearance  of  the 
Digest.  The  Institutions  were  in  a  great 
degree  based  on  an  older  work  of  the 
same  description  and  title  by  Gains,  which 
has  been  discovered  within  the  present 
century  (*  Gaii  Institutionum  Commen- 
tarii  IV.,'  by  Goschen.  The  second  edi- 
tion was  published  in  1824).  The  Insti- 
tutions are  arranged  in  four  books,  subdi- 
vided into  titles.  As  the  law  has  three 
objects,  persons,  things,  and  actions,  the 
first  book  treats  of  persons  or  status ; 
the  second  and  third,  and  first  five  titles 
of  the  fourth,  treat  of  the  law  of  things ; 
and  the  remaining  titles  of  the  fourth 
book  treat  of  actions. 

Besides  these  three  compilations,  the 
Code,  the  Institutes,  and  the  Digest,  Jus- 
tinian, after  the  publication  of  the  second 
edition  of  his  Code,  contiimed  to  issue  new 
laws  or  constitutions,  chiefly  in  Greek, 
upon  particular  occasions,  which  were  col- 
lected and  published  together  after  his 
death  under  the  name  of  Neapa/  Aiard^^Ls, 
or  Novae  or  Constitutiones  Novella;,  or 
Authenticse.  The  Novellas  are  divided 
into  1G8  Constitutiones,  or,  as  they  are  now 
often  called.  Novels.  The  Novellae,  to- 
gether with  thirteen  Edicts  of  Justinian, 
make  up  the  fourth  part  of  his  legislation. 
There  are  four  Latin  translations  of  the 
Novellae,  all  of  which  were  made  after  Jus- 
tinian's death  ;  the  third  is  by  Haloander, 
printed  at  Niirnberg  in  1531 ;  and  the 
fourth  was  printed  at  Basel  by  Hervagius 
in  1561.  The  first  translation  is  that 
which  is  printed  in  some  editions  of  the 
Corpus  Juris  opposite  to  the  Greek  text, 
aud  is  very  valuable,  notwithstanding  it 
has  been  stigmatized  by  some  with  the 
name  "'  barbarous  :"  it  is  sometimes  called 
Authentica  Interpretatio  or  Vulgata, 
or  Liber  Authenticorum.  It  contains  134 
Novellae  distributed  in  9  Collationes, 
which  contain  98  titles.  The  version  of 
Haloander  is  also  printed  in  some  edi- 
tions of  the  Corpus  Juris.  The  Novellae 
made  many  changes  in  the  law  as  esta- 
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blished  by  Justinian's  prior  compilatioug 
and  are  an  evidence  that  the  emperor  ha^ 
a  passion  for  legislating. 

Tribonianus,  who  was  mainly  instru- 
mental in  the  compilation  of  Justinian, 
was  a  native  of  Pamphylia,  but  his  father 
was  from  Macedonia.  His  learning  waaj^H 
extensive  :  he  wrote  upon  a  great  varietj^^B 
of  subjects,  was  well  versed  both  in  Liitin^^^* 
and  Greek  literature,  and  had  deeply  .stu- 
died the  Roman  civilians,  of  which  he 
had  a  valuable  collection  in  his  library  J^B 
He  practised  first  at  the  bar  of  the  prae-S^B 
torian  prefects  at  Constantinople,  became 
afterwards  quaestor,  master  of  the  impe- 
rial household,  and  consul,  and  possessed 
for  above  twenty  years  the  favour  and 
confidence  of  Justinian.  His  manners 
are  said  to  have  been  remarkably  mild 
and  conciliating ;  he  was  a  courtier,  and 
fond  of  money,  but  in  other  respects  he 
may  have  been  calumniated  by  his  ene- 
mies. His  death  took  place  a.d.  545. 
(Ludewig,  Vita  Jnstiniam  Magni  atque 
Theodora,  nee  non  Triboniani,  Halle, 
1731;  Zimmern,  Geschichte  des  Bomis- 
chen  Privatreclits  his  Justinian,  Heidel- 
berg, 1826;  Hugo,  Lehrhiich  der  (res- 
chichte  des  Romischen  Rechts,  Berlin, 
1832  ;  History  of  the  Roman  or  Civil  Law, 
by  I'erriere,  translated  by  J.  Beaver,  l>on- 
don,  1724;  Hommelius,  Palinyenesia  ; 
Brinkmannus,  Institutiones  Juris  Romani, 
Schleswig,  1 822  ;  System,  des  Fandekten- 
Rechts,  by  Thibaut,  7th  ed.,  Jena,  1828  ; 
Das  Corpus  Juris  in's  iJeufsche  iiber- 
setzt  von  einem  vereine  Rechtsqelehrter 
und  herausfjegehen  von  Otto,  Schilling  tmd 
Sintenis,  Leipzig,  1831  ;  Les  Cinqitante 
Livres  du  Dujeste,  Sec,  Tradnits  en 
Frangais  par  feu  M.  Henri  Hulot,  Paris, 
1805  ;  Fandectes  de  Justinien  mises  dans 
un  noiivel  ordre,  <^c.,  par  R.  J.  Folhier, 
tradiiites  par  Bre'ard  Neuville,  revues  ei 
corrige'cs  par  M.  Moreau  de  Montalin, 
Avocat,  Paris,  1810  ;  Pothier's  edition  of 
the  Dif^est,  reprinted  at  Paris  in  5  vols. 
4to.,  1818—20,  is  a  useful  edition.  There 
is  a  very  cheap  edition  of  the  Corpus 
Juris  published  in  Germany,  by  Beck, 
3  vols,  small  fol.,  Leipzig,  1829;  the 
editions  of  the  Corpus  Juris  and  of  the 
Institutes  are  very  numerous.  Gibbon's 
44th  chapter  contains  a  useful  sketch  of 
the  history  of  the  Roman  Law  and  of  th« 
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Legislation  of  Justinian;  and  an  out- 
iine  of  the  contents  of  the  Institutes. 
The  Inslitutionen  of  Dr.  E.  Booking, 
1st  vol.  Bonn,  J  843,  pp.  55-88,  contain  a 
sketch  of  the  Legislation  of  Justinian, 
and  an  enumeration  of  the  editions  of  the 
Corpus  Juris  and  its  parts.) 


K. 


KEEPER,  LORD.  [Chancellor.] 
KIDNAPPIiNG.  [Law,  Criminal.] 
KIN.  [Descent;  Consanguinity.] 
KING.  The  primary  signification  of 
this  word  is  a  person  in  whom  is  vested 
the  higher  executive  functions  in  a  sove- 
reign state,  together  with  a  share,  more 
or  less  limited,  of  the  sovereign  power. 
The  state  may  consist  of  a  vast  assem- 
blage of  persons,  like  the  French  or  the 
Spanish  nation,  or  the  British  people  in 
which  several  nations  are  included ;  or  it 
may  be  small,  lilie  the  Danes,  or  like  one 
of  the  Saxon  states  in  England  before 
the  kingdoms  were  united  into  one ;  yet 
if  the  chief  executive  functions  are  vested 
in  some  one  person  who  has  also  a  share 
in  the  sovereign  power,  the  idea  repre- 
sented by  the  word  king  seems  to  be  com- 
plete. It  is  even  used  for  those  chiefs  of 
savage  tribes  who  are  a  state  only  in  a 
certain  loose  sense  of  the  term. 

It  is  immaterial  whether  the  power  of 
such  a  person  is  limited  only  by  his  own 
will,  or  whether  his  power  be  limited  by 
certain  immemorial  usages  and  written 
laws,  or  in  any  other  way ;  still  such  a 
person  is  a  king.  Nor  does  it  signify 
whether  he  succeed  to  the  kingly  power 
by  descent  and  inheritance  on  the  death 
of  his  predecessor,  just  as  the  eldest  son  of 
a  British  peer  succeeds  to  his  father's  rank 
and  title  on  the  death  of  the  parent,  or  is 
elected  to  fill  the  office  by  some  council 
or  limited  body  of  persons,  or  by  the 
suffrages  of  the  whole  nation.  Thus 
there  was  a  king  of  Poland,  who  was  an 
elected  king;  there  is  a  king  of  England, 
who  now  succeeds  by  hereditary  right. 

In  countries  where  the  kingly  office  is 
hereditary,  some  form  has  always  been 
gone  through  on  the  accession  of  a  new 
king,  in  which  there  was  a  recognition  on 
thf  part  of  the  people  of  his  title,  a  claim 


from  them  that  he  should  pledge  himself 
to  the  performance  of  certain  duties,  and 
generally  a  religious  ceremony  performed, 
in  which  anointing  him  witii  oil  and 
placing  a  crown  upon  his  head  were  con- 
spicuous acts.  By  this  last  act  is  sym- 
bolised his  supremacy;  and  by  the 
anointing  a  certain  sacredness  is  thrown 
around  his  person.  These  kinds  of 
ceremonies  exist  in  most  countries  in 
which  the  sovereign,  or  the  person 
sharing  in  the  sovereign  power,  is  known 
as  king;  and  these  ceremonies  seem 
to  make  a  distinction  between  the  suc- 
cession of  an  hereditary  king  to  his 
throne  and  the  succession  of  an  hereditary 
peer  to  his  rank. 

The  distinction  between  a  king  and  an 
emperor  is  not  one  of  power,  but  it  has 
an  historical  meaning.  Emperor  comes 
from  imperator,  a  title  used  by  the  sove- 
reigns of  the  Roman  empire.  When  that 
empire  became  divided,  the  sovereigns  of 
the  West  and  of  the  East  respectively 
called  themselves  emperors.  The  em- 
peror of  Germany  was  regarded  as  a  kind 
of  successor  to  the  emperors  of  the  West, 
and  the  emperor  of  Russia  (who  is  often 
called  the  czar)  is,  with  less  pretension  to 
the  honour,  sometimes  spoken  of  as  suc- 
cessor to  the  emperor  of  the  East.  But 
we  speak  of  the  emperor  of  China,  where 
emperor  is  clearly  nothing  more  than 
king,  and  we  use  emperor  rather  than 
king  only  out  of  regard  to  the  vast  extent 
of  his  dominions.  Napoleon  usurped  the 
title  of  emperor ;  and  we  now  sometimes 
speak  of  the  British  empire,  an  expression 
which  is  free  from  objection.  The  word 
imperium  (empire)  was  used  both  under 
the  Roman  emperors  and  under  the 
later  Republic,  to  express  the  whole  Ro- 
man dominion.     [Empekor.J 

The  word  kvig  is  of  pure  Teutonic 
origin,  and  is  found  slightly  varied  in  its 
literal  elements  in  most  of  the  languages 
which  are  sprung  from  the  Teutonic. 
The  French,  the  lUilian,  the  Spanish,  and 
the  Portuguese  continue  the  use  of  the 
Latin  word  rex,  only  slightly  varying 
the  orthography  according  to  the  ana- 
logies of  each  particuhir  language.  Kiny. 
traced  to  its  origin,  seems  to  denote  one 
to  wliom  superior  knowledge  had  given 
superior  power,  allied,  as  it  seeuii*  to  be, 
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to  know,  con,  can ;  but  on  the  etymology, 
or  what  is  the  same  thing,  the  remote 
origin  of  the  word,  different  opinions 
have  been  held,  and  the  question  may  still 
be  considered  undetermined. 

There  are  other  words  employed  to  de- 
signate the  sovereign,  or  the  person  who 
is  invested  with  the  chief  power,  of  par- 
ticular states,  in  using  which  we  adopt  the 
word  which  the  people  of  those  states  use, 
instead  of  the  word  king.  Thus  there  is 
the  Shah  of  Persia,  the  grand  Sultan,  and 
formerly  there  was  the  Dey  of  Algiers. 
In  the  United  States  of  America  certain 
powers  are  given  by  the  Federal  Consti- 
tution to  one  person,  who  is  elected  to  en- 
joy them  for  four  years  with  the  title  of 
President.  A  Reyent  is  a  person  ap- 
pointed by  competent  authority  to  exer- 
cise the  kingly  office  during  the  minority 
or  the  mental  incapacity  of  the  real 
king :  this  definition  at  least  is  true  of  a 
regent  of  the  British  empire. 

A  personage  in  whom  such  extraordi- 
nary powers  have  been  vested  must  of 
necessity  have  had  very  much  to  do  with 
the  progress  and  welfare  of  particular 
nations,  and  with  the  progress  of  human 
society  at  large.  When  held  by  a  per- 
son of  a  tyrannical  turn,  they  might  be 
made  use  of  to  repress  all  that  was  great 
and  generous  in  the  masses  who  were  go- 
verned, and  to  introduce  among  them  all 
the  miseries  of  slavery.  Possessed  by  a 
person  of  an  ambitious  spirit,  they  might 
introduce  unnecessary  quarrelling  among 
nations  to  open  the  way  for  conquest,  so 
that  whole  nations  might  suffer  for  the 
gratification  of  the  personal  ambition  of 
one.  The  lover  of  peace  and  truth,  and 
human  improvement  and  security,  may 
have  found  in  the  possession  of  kingly 
power  the  means  of  benefiting  a  people 
to  an  extent  that  might  satisfy  the  most 
benevolent  heart.  But  the  long  expe- 
rience of  mankind  has  proved  that  for 
the  king  himself  and  for  his  people  it  is 
best  that  there  should  be  strong  checks 
in  the  frame  of  society  on  the  will  of 
kings,  in  the  forms  of  courts  of  justice, 
councils,  parliaments,  and  other  bodies  or 
single  persons  whose  concurrence  must 
be  obtained  before  anything  is  under- 
taken in  which  the  interests  of  the  com- 
munity  are    extensively   involved.      In 


constitutional  kingdoms,  as  in  England,' 
there  are  controlling  powers,  and  even', 
in  countries  in  which  the  executive  and 
legislative  power  are  nominally  in  some 
one  person  absolutely,  the  acts  of  that 
person  are  virtually  controlled  by  the 
opinion  of  the  people,  a  power  constantly 
increasing  as  the  facilities  of  communi- 
cation and  the  knowledge  of  a  people  ad- 
vance. 

Nothing  can  be  more  various  than  the 
constitutional  checks  in  different  states  on 
the  kingly  power,  or,  as  it  is  more  usually 
called  in  England,  the  royal  prerogative. 
Such  a  subject  must  be  passed  over  in  an 
article  of  confined  limits  such  as  this 
must  be,  else  in  speaking  of  the  kingly 
dignity  it  might  have  been  proper  to  ex- 
hibit how  diversely  power  is  distributed 
in  different  states,  each  having  at  its  head 
a  king.  But  the  subject  must  not  be  dis- 
missed without  a  few  observations  on  the 
kingly  office  (now  by  hereditary  descent 
discharged  by  a  queen)  as  it  exists  in  the 
British  empire. 

The  English  kingly  power  is  traced  to 
the  establishment  of  Egbert,  at  the  close 
of  the  eighth  century,  as  king  of  the 
English.  His  family  is  illustrated  by  the 
talents  and  virtues  of  Alfred,  and  the 
peacefulness  and  piety  of  Edward.  On 
his  death  there  ensued  a  struggle  for  the 
succession  between  the  representative  of 
the  Danish  kings,  who  for  a  while  had 
usurped  upon  the  posterity  of  Egbert,  and 
William,  then  duke  of  Normandy.  It 
ended  with  the  success  of  William  at  the 
battle  of  Hasti  ngs,  a.d.  1 0  6  6 . 

This  is  generally  regarded  as  a  new 
beginning  of  the  race  of  English  kings, 
for  William  was  but  remotely  allied  to 
the  Saxon  kings.  In  his  descendants  the 
kingly  office  has  ever  since  continued; 
but  though  the  English  throne  is  heredi- 
tary, it  is  not  hereditary  in  a  sense  per- 
fectly absolute,  nor  does  it  seem  to  have 
been  ever  so  considered.  When  Henry  I. 
was  dead,  leaving  only  a  daughter,  named 
Maud,  she  did  not  succeed  to  the  throne ; 
and  when  Stephen  died,  his  son  did  not 
succeed,  but  the  crown  passed  to  the  son 
of  Maud.  Again,  on  the  death  of  Ri- 
chard I.  a  younger  brother  succeeded,  to 
the  exclusion  of  the  son  and  daughter  of 
au  elder  brother  deceased.    Then  ensued 
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a  long  series  of  regular  and  undisputed 
successions;  but  when  Richard  II.  was 
deposed,  the  crown  passed  to  his  cousin 
Henry  of  Lancaster,  son  of  John  of  Gaunt, 
son  of  Edward  III.,  though  there  were 
descendants  living  of  Lionel,  duke  of 
Clarence,  who  was  older  than  John  among 
the  children  of  Edward  III.  When  the 
rule  of  Henry  VI.  became  weak,  the 
issue  of  Lionel  advanced  their  claim. 
The  struggle  was  long  and  bloody.  It 
ended  in  a  kind  of  compromise,  the  chief 
of  the  Lancastrian  party  taking  to  wife 
the  heiress  of  the  Yorkists  From  that 
marriage  have  sprung  all  the  later  kings, 
and  the  principle  of  hereditary  succession 
remained  undisturbed  till  the  reign  of 
King  William  III.,  who  was  called  to 
the  throne  on  the  abdication  of  James  II., 
when  an  act  was  passed  excluding  the 
male  issue  of  James,  the  issue  of  his  sister 
the  duchess  of  Orleans,  and  the  issue  of 
his  aunt  the  queen  of  Bohemia,  with  the 
exception  of  her  youngest  daughter  the 
Princess  Sophia  and  her  issue,  who  were 
Protestants.  On  the  death  of  Queen 
Anne  this  law  of  succession  took  effect 
in  favour  of  King  George  I.,  son  of  the 
Princess  Sophia. 

Now  the  heir  succeeds  to  the  throne 
immediately  on  the  decease  of  his  prede- 
cessor, so  that  the  king,  as  the  phrase  is, 
never  dies.  The  course  of  descent  is  to 
the  sons  and  their  issue,  according  to  se- 
niority; and  if  there  is  failure  of  male 
issue,  the  crown  descends  to  a  female. 
The  person  who  succeeds  by  descent  to  the 
crown  of  England,  succeeds  also  to  the 
kingly  office  in  Scotland  and  Ireland  and  in 
all  the  possessions  of  the  British  empire. 

At  the  coronation  of  the  king  he  makes 
oath  to  three  things  : — that  he  will  govern 
according  to  law ;  that  he  will  cause  jus- 
tice to  be  administered  ;  and  that  he  will 
maintain  the  Protestant  church.     [Coro- 

KATION.J 

His  person  is  sacred.  He  cannot  by 
any  process  of  law  be  called  to  account 
for  any  of  his  acts.  His  concurrence  is 
necessary  to  every  legislative  enactment. 
He  sends  embassies,  makes  treaties,  and 
even  enters  into  wars  without  any  pre- 
vious consultation  with  parliament.  He 
nominates  the  judges  and  the  other  high 
©tficers  of  state,  the  officers  of  the  army 


and  navy,  the  governors  of  colonies  and 
dependencies,  the  bishops,  deans,  and 
some  other  dignitaries  of  the  church. 
He  calls  parliament  together,  and  can  at 
his  pleasure  prorogue  or  dissolve  it.  He 
is  the  fountain  of  honour :  all  hereditary 
titles  are  derived  from  his  grant.  He 
can  also  grant  privileges  of  an  inferior 
kind,  such  as  markets  and  fairs. 

This  is  a  very  slight  sketch  of  the 
powers  that  belong  to  the  kings  of  Eng- 
land ;  but  the  exercise  of  any  or  all  of 
these  powers  is  practically  limited.  The 
king  cannot  act  politically  without  an 
agent,  and  this  agent  is  not  protected  by 
that  irresponsibility  which  belongs  to  the 
king  himself,  but  may  be  brought  to  ac- 
count for  his  acts  if  he  transgress  the  law. 
The  agents  by  whom  the  king  acts  are  his 
ministers,  whom  the  king  selects  and  dis- 
misses at  his  pleasure ;  but  practically  he 
cannot  keep  a  ministry  which  cannot 
command  a  majority  in  the  House  of  Com- 
mons; and  virtually,  all  the  powers  of 
the  crown,  which  make  so  formidable  an 
array  on  paper,  are  exercised  by  the  chief 
minister,  or  prime  minister,  for  the  time. 
[Cabinet.]  The  king  now  does  not  even 
attend  the  cabinet  councils ;  and  the 
power  which  in  theory  belongs  to  his 
kingly  office,  and  in  fact  in  earlier  periods 
was  exercised  by  him,  is  now  become 
purely  formal.  But  though  the  king  of 
England  has  lost  his  real  power,  he  has 
obtained  in  place  of  it  perfect  security  for 
his  person,  and  for  the  transmission  to 
his  descendants  of  all  the  honour  and  re- 
spect due  to  the  head  of  the  most  exten- 
sive and  powerful  empire  on  the  globe. 

KINGDOM.     [King.] 

KINGS  BENCH,  COURT  OF. 
[Courts.] 

KING  S  LETTER.     [Brikf.] 

KNIGHT,  KNIGHTHOOD.  Dur- 
ing the  feudal  system  the  military  strength 
of  the  nation  was  measured  by  the  num- 
ber and  efficiency  of  the  knights  whom 
the  king  was  able  to  summon  to  the  field 
By  distress  [Distress]  the  king  couW 
compel  those  who  held  knight's  feel 
[Knight's  Fi:es]  to  take  upon  them- 
selves the  order  of  knighthootl,  or  to  prove 
by  their  reception  into  that  order  that 
they  had  received  the  training,  and  pos- 
sessed the  arms  and  accoutrements,  and 
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were,  as  to  other  requisites,  qualified  to 
take  the  field  as  knights.  The  statute,  or 
rather  the  grant  of  1  Edward  II.,  enrolled 
in  parliament,  called  '  Statutum  de  Mili- 
tibus,'  appears  to  have  been  made,  partly 
as  an  indulgence  upon  the  commence- 
ment of  a  new  reign,  and  partly  for  the 
purpose  of  removing  some  doubts  which 
existed  as  to  the  persons  liable  to  be 
called  upon  to  receive  knighthood.  The 
king  thereby,  in  the  first  place,  granted 
a  respite  until  the  following  Christmas  to 
all  those  who  ought  to  have  become,  but 
were  not,  knights,  and  were  then  dis- 
trained ad  arma  militaria  suscipienda. 
Further,  it  directed  that  if  any  com- 
plained in  chancery  that  he  was  distrained, 
and  had  not  land  to  the  value  of  forty 
pounds  in  fee,  or  for  term  of  his  life,  and 
was  ready  to  verify  that  by  the  country 
(i.  e.  by  the  decision  of  a  jury),  then  some 
discreet  and  lawful  knights  of  the  county 
should  be  written  to,  in  order  to  make 
inquisition  of  the  matter,  and  if  they 
found  it  to  be  so,  he  was  to  have  redress, 
and  the  distress  was  to  cease.  Again, 
where  a  person  was  impleaded  for  the 
Avhole  of  his  land,  or  for  so  much  of  it 
that  the  remainder  was  not  of  the  value 
of  forty  pounds,  and  he  could  verify  the 
fact,  then  also  the  distress  was  to  cease 
till  that  plea  was  determined.  Again, 
where  a  person  was  bound  in  certain 
debts  atterminated  in  the  exchequer  at  a 
certain  sum  to  be  received  thereof  annu- 
ally (i.  e.  respited,  subject  to  payment  by 
instalments),  and  the  remainder  of  his 
land  was  not  worth  forty  pounds  per  an- 
num, the  distress  was  to  cease  till  the 
<lebt  was  paid.  No  one  was  to  be  dis- 
trained ad  arma  militaria  suscipienda  till 
the  age  of  twenty-one,  or  on  account  of 
land  which  he  held  in  manors  of  the  an- 
tient  demesne  of  the  crown  as  a  sokeman, 
inasmuch  as  those  lands  were  liable  to 
pay  a  tallage  when  the  king's  lands  were 
tallaged.  With  respect  to  those  who  held 
land  in  socage  of  other  manors,  and  who 
performed  no  servitium  forinsecum,  or 
service  due  upon  the  tenure,  though  not 
expressed  in  the  grant,  the  rolls  of  chan- 
?ery  in  the  times  of  the  king's  predeces- 
sors were  to  be  searched,  and  it  was  to  be 
ordered  according  to  the  former  custom ; 
the  same  of  clerks  iu  holy  orders  holding 


any  lay  fee,  who  would,  if  laymen,  have 
been  liable  to  become  knights.  No  one 
was  to  be  distrained  in  respect  of  property 
of  burgage  tenure.  Persons  under  obli- 
gation to  become  knights,  who  had  held 
their  land  only  a  short  time,  were  ex- 
tremely old,  or  had  an  infirmity  in  their 
limbs,  or  had  some  incurable  disease,  or 
the  impediment  of  children,  or  law-suits, 
or  other  necessary  excuses,  were  to  ap- 
pear and  make  fine  before  two  commis- 
sioners named  in  the  act,  who  were  to 
take  discretionary  fines  from  such  dis- 
abled persons  by  way  of  composition. 
Under  this  regulation  those  who  were 
distrained  upon  as  holding  land  of  the 
value  of  41)/,  per  annum  either  received 
knighthood  or  made  fine  to  the  king.  The 
alteration  in  the  nominal  value  of  money 
occasioned  by  the  increased  quantity  of 
the  precious  metals,  and  still  more  by 
successive  fraudulent  degradations  of  the 
standard,  gradually  widened  the  circle 
within  which  estates  were  subjected  to 
this  burthen  ;  and  in  the  sixteenth  and 
seventeenth  centuries  lands  which,  in  the 
reign  of  Edward  11.,  were  not  perhaps 
worth  4l.  per  annum,  had  risen  in  nomi- 
nal value  to  40/.,  and  were  often  held  by 
persons  belonging  to  a  totally  different 
class  from  those  who  were  designated  by 
1  Edward  II.  stat.  1,  as  persons  having 
40  libratas  terrre. 

That  power  of  compelling  those  who 
refused  to  take  upon  themselves  the  order 
of  knighthood,  or  rather  of  distraining 
them  till  they  received  knighthood,  or 
compounded  with  the  king  by  way  of 
fine,  which  originally  was  a  means  of  en- 
forcing the  performance  of  a  duty  to  the 
crown,  by  persons  holding  a  certain  pro- 
perty in  the  country,  was  perverted  into  a 
process  for  extorting  money  from  those 
who  would  have  been  exempt  at  common 
law,  which  regulated  the  amount  of  a 
knight's  fee  by  the  sufficiency  of  the  land 
to  support  a  knight,  and  not  by  its  fluc- 
tuating nominal  value  in  a  debased  cur- 
rency. This  oppressive,  dishonest  pro- 
ceeding, which  was  occasionally  resorted 
to  in  the  reigns  of  Edward  VI.  and  Eliza- 
beth, was  reduced  into  a  system  by  the 
advisers  of  Charles  I.,  and  was  adopted 
by  him  as  one  of  the  modes  of  raising 
money  without  resorting  to  a  parliament. 
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The  manner  in  which  this  antient  prero- 
gative was  abused  led  to  its  total  abolition. 
By  16  &  17  Car.  I.  c.  20,  it  is  enacted 
that  none  shall  be  compelled,  by  writ  or 
otherwise,  to  take  upon  him  the  order  of 
knighthood,  and  that  all  proceedings  con- 
cerning the  same  shall  be  void. 

Persons  have  been  required  to  take 
npon  themselves  the  order  of  knighthood 
as  a  qualification  for  the  performance  of 
honourable  services  at  coronations,  in  re- 
spect of  the  lands  which  they  held  by 
grand  serjeanty. 

Knighthood  in  England  is  now  con- 
ferred by  the  king  (or  queen  when  the 
throne  is  filled  by  a  female)  by  simple 
verbal  declaration,  attended  with  a  slight 
form,  without  any  patent  or  other  written 
instrument.  Sometimes,  but  rarely, 
knighthood  is  conferred  on  persons  who 
do  not  come  into  the  presence  of  royalty. 
Tliis  is  occasionally  done  to  governors  of 
colonies,  and  other  persons  in  prominent 
stations  abroad.  The  lord-lieutenant  of 
Ireland  has  a  delegated  authority  of  con- 
ferring this  honour,  which  is  very  spar- 
ingly exercised. 

Knighthood  gives  to  the  party  prece- 
dence over  esquires  and  other  untitled 
gentlemen.  "Sir"  is  prefixed  to  the 
baptismal  name  of  knights  and  baronets, 
and  their  wives  have  the  legal  designa- 
tion of  "  Dame,"  which  is  ordinarily  con- 
verted into  "  Lady." 

A  rank  correspondent  to  our  rank  of 
knighthood  has  existed  in  all  Christian 
countries.  The  eleventh  and  twelfth 
centuries  have  been  named  as  the  period 
to  which  the  order  of  knighthood  as  now 
existing  may  Yte  traced.  But  in  such  an  in- 
quiry there  are  two  difficulties:  first,  to 
state  with  sufficient  precision  what  is  the 
thing  to  be  proved  ;  and,  secondly,  to  ol)- 
tain  evidence  of  the  commencement  of  an 
institution  which  probably  grew,  almost 
insensibly,  out  of  a  stnte  of  stxiiety  com- 
mon to  the  whole  of  civilized  Europe.  It 
was  a  military  institution,  but  there  ap- 
pears to  have  been  something  of  a  reli- 
gious character  belonfiing  to  it,  and  the 
order  of  knighthood,  like  the  orders  of 
the  clergy,  could  be  conferred  only  by 
persons  who  were  themselves  members  of 
the  order. 

In  early  times  some  knights  undertook 


the  protection  of  pilgrims ;  others  were 
vowed  to  the  defence  or  recovei-y  of  the 
Holy  Sepulchre.  Some,  knights-errant, 
roved  about  "  seeking  adventures,"  a 
phrase  not  confined  to  books  of  romance, 
of  which  there  are  many  on  this  subject, 
but  found  in  serious  and  authentic  docu 
ments. 

Besides  those  who  are  simply  knights, 
there  are  knights  who  are  members  of 
particular  orders  or  classes.  These  or- 
ders exist  in  most  of  the  kingdoms  of 
Europe,  and  have  had  generally  for  their 
founder  a  sovereign  prince.  Such  are 
the  order  of  the  Golden  Fleece,  instituted 
by  Philip  duke  of  Burgundy  ;  the  order 
of  the  Holy  Ghost,  instituted  by  Henry 
the  Third  of  France ;  the  order  of  St. 
Michael,  instituted  by  Louis  the  Eleventh 
of  France.  Of  the  foreign  orders,  which 
are  very  numerous,  a  full  account  may 
be  found  in  a  work  in  two  volumes  oc- 
tavo, entitled  '  An  Accurate  Historical 
Account  of  all  the  Orders  of  Knighthood 
at  present  existing  in  Europe,'  a  work 
printed  abroad,  the  author  of  which  was 
Sir  Levet  Hanson,  an  Englishman.  Each 
of  these  orders  has  its  peculiar  badge, 
ribbons,  and  other  decorations  of  the  per- 
son. The  three  great  Brifish  orders,  the 
Garter,  the  Thistle,  and  Saint  Patrick, 
belong  to  this  class.     [Gakter,  Okdek 

OF.] 

The  order  of  the  Thistle  was  instituted 
in  1540  by  James  the  Fifth,  king  of 
Scotland;  but  it  fell  into  decay,  till  in 
the  reign  of  Queen  Anne,  1703,  it  was 
revived.  The  number  of  knights  was 
limited  to  thirteen,  but  in  1827  the  num- 
ber was  increased  to  sixteen,  all  of  whom 
are  nobility  of  Scotland. 

The  order  of  St.  Patrick  was  instituted 
in  1783.  The  knights  were  fifteen,  in- 
creased in  1833  to  twenty-two,  who  are 
peers  of  Ireland. 

The  order  of  the  Bath  differs  in  some 
respects  from  those  just  spoken  of  [Bath, 

OllDKH  OF. ) 

There  are  also  knights  of  the  Guelphic 
order,  and  knights  of  the  Ionian  order  of 
Saint  Michael  and  Saint  George. 

KNIGHT  OF  SHIKE  is  the  designa- 
tion  given  to  the  representative  in  par- 
liament of  English  counties  at  large,  as 
distinguished  from  such  cities  and  towns 
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as  are  counties  of  themselves  (which  are 
seldom,  if  ever,  called  shires),  and  the 
representatives  of  which,  as  well  as  the 
members  for  other  cities  and  towns, 
are  denominated  citizens  or  burgesses. 
Though  the  knights  of  the  shire  always 
sat  with  the  citizens  and  burgesses  as 
jointly  representing  the  third  estate  of  the 
realm,  as  well  during  the  time  that  the 
three  estates,  the  spiritualty,  the  lords 
temporal,  and  the  commons,  sat  together, 
as  since,  we  find  that  grants  were 
occasionally  made  by  the  knights  to 
be  levied  on  the  counties,  whilst  sepa- 
rate grants  were  made  by  the  citizens 
and  burgesses  to  be  levied  upon  the 
cities  and  boroughs.  ( Rot.  Pari. ) 
The  wages  payable  to  knights  of  the 
shire  for  their  attendance  in  parliament, 
including  a  reasonable  time  for  their 
going  up  and  coming  down,  were  four 
shillings  a  day,  or  double  what  was  re- 
ceived by  citizens  and  burgesses.  At  the 
close  of  every  session  of  parliament  the 
course  was  for  the  king,  in  dismissing 
them  to  their  homes,  to  inform  them  that 
they  might  sue  out  writs  for  their  wages, 
upon  which  each  knight  separately  ob- 
tained a  w^rit  out  of  Chancery  directed  to 
tlie  sheriff,  mentioning  the  number  of 
days  and  the  sum  to  be  paid,  and  com- 
manding the  sheriff  to  levy  the  amount. 
Upon  this  the  sheriff,  in  a  public  county 
court,  divided  the  burthen  among  the 
different  hundreds  and  townships,  and 
issued  process  to  levy  the  amount,  which, 
to  the  extent  of  the  money  levied,  he  paid 
over  to  the  knight.  The  lands  of  the 
ciergy,  as  well  regular  as  secular,  were 
exempted  from  contributing  towards 
these  expenses,  because  the  clergy  formed 
a  distinct  estate,  and  were  represented  in 
parliament  by  their  prelates  and  the  pro- 
curatores  cleri,  although  the  latter  were, 
as  Lord  Coke  expresses  it,  voiceless  as- 
sistants only.  All  lay  fees  within  the 
county  were  liable  to  contribute,  except 
lands  belonging  to  the  lords  and  their 
men.  The  lords  insisted  that  this  ex- 
emption extended  to  every  freeholder 
who  held  land  within  their  baronies, 
seigniories,  or  manors,  alleging  that  they 
served  in  parliament  at  their  own  ex- 
pense for  themselves  and  their  tenants. 
And  such  was  undoubtedly  the  practice  ; 


as  bj  the  Parliament  Roll  it  appears  that 
the  commons  frequently  petitioned  that 
the  exemption  should  be  confined  to  such 
lands  as  the  lords  kept  in  their  own  hands 
and  occupied  by  their  farmers  or  by  their 
bond-tenants,  or  villeins.  These  request" 
however  were  met  either  by  a  simple  re- 
fusal or  by  a  statement  by  the  king  that 
he  did  not  mean  to  lessen  the  liberties  ot 
the  lords.  If  however  a  lord  purchased 
land  which  had  previously  been  contri- 
butory to  the  knight's  wages,  the  liability 
continued.  Freehold  lands,  held  either 
by  knight's  service  or  in  common  socage, 
were  liable  to  this  burthen,  but  custom- 
ary tenures  in  ancient  demesne  and 
tenures  in  burgage  were  exempt.  In  the 
county  of  Kent  no  socage  land  was  con- 
tributable,  the  whole  burthen  being 
thrown  upon  those  who  held  knight's 
fees,  an  anomaly  against  which  the  com- 
mons preferred  many  ineffectual  petitions. 
Knights  of  the  shire,  and  also  their  elect- 
ors, were  formerly  required  to  be  persons 
either  resident  or  having  a  household  in 
the  county.  This  regulation,  though 
confirmed  by  several  statutes,  had  fallen 
into  neglect,  and  was  formally  repealed 
in  both  its  branches  by  14  George  III. 
c.  58.  The  removal  of  the  latter  part  of 
the  restriction  has  greatly  added  to  the 
expense  of  county  elections  ;  and  though 
the  Reform  Act,  2  Will.  IV.  c.  45,  dis- 
franchises out-voters  in  boroughs,  it  does 
not  restore  the  old  law  as  to  non-resident 
county  electors.  {Rot.  Pari.,  vol.  ii. 
258,287;  iii.  25,  44,  53,  64,  212;  iv. 
352.) 

KNIGHT'S  FEE  was  land  of  suffi- 
cient extent  and  value  to  support  the  dig- 
nity of  a  knight,  granted  by  the  king,  or 
some  inferior  lord,  upon  the  condition 
that  the  grantee  and  his  heirs  should 
either  perform  the  service  of  a  knight  to 
the  grantor  and  his  heirs,  or  find  some 
other  person  to  do  such  service.  The 
quantity  of  land  capable  of  supporting  a 
knight  naturally  varied  according  to  its 
quality  and  situation ;  and  e^*»n  the 
amount  of  income  sufficient  to  meet  the 
charges  of  a  knight  would  fluctuate  ac- 
cording to  time  and  place.  It  is  not 
therefore  surprising  that  we  find  a 
knight's  fee  sometimes  described  as  consist- 
ing of  800  acres,  sometimes  of  (380 ;  soma- 
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times  estimated  at  1 5l.,  sometimes  at  20l., 
and  in  later  times  at  40Z.  per  annum.  If 
the  owner  of  a  knight's  fee  deprived  him- 
self of  the  possession  of  part  of  his  land 
by  subinfeudation  he  remained  liable  to 
the  feudal  burthen  attached  to  the  tenure 
of  the  whole. 

KNIGHT'S  SERVICE,  TENURE 
BY,  otherwise  called  tenure  in  chivalry, 
jr  per  service  de  chivaler,  per  servitium 
militare,  was,  from  the  times  immediately 
succeeding  the  Norman  Conquest  in  the 
eleventh  century  to  the  period  of  the 
civil  war  in  the  seventeenth,  considered 
the  first  and  the  most  important,  as  it 
was  also  the  most  general,  mode  of 
holding  land  and  other  immoveable  pro- 
perty in  England.  The  land  held  by  this 
species  of  tenure  was  said  to  consist  of 
so  many  knight's  fees,  feoda  militis,  i.  e. 
so  many  portions  of  land  capable  of 
supporting  the  dignity  of  a  knight. 
[Knight's  Fee.]  He  who  held  an  entire 
knight's  fee  was  bound  by  his  tenure, 
when  called  upon  so  to  do,  to  follow  his 
lord  to  the  wars  (under  certain  restric- 
tions as  to  the  place  at  which  the  service 
was  to  be  performed),  and  to  remain  with 
him  forty  days  in  every  year,  or  to  send 
some  other  knight  duly  qualified  to  per- 
form the  services.  From  the  owner  of 
half  a  knight's  fee  twenty  days'  attend- 
ance only  could  be  required;  and  the 
obligation  attaching  to  the  quarter  of  a 
knight's  fee  was  satisfied  by  the  per- 
formance of  ten  days'  service.  On  the 
other  hand,  a  person  holding  several 
knight's  fees,  whether  forming  one  or 
several  estates,  was  bound  to  furnish  a 
knight  in  respect  of  each. 

"Escuage,"  says  Littleton,  §  95,  "is 
called  in  Latin  Scuiayium,  that  is,  service 
of  the  shield;  and  that  tenant  which 
holdeth  his  land  by  escuage,  holdeth  by 
knight's  service."  The  nature  of  the 
service  has  been  already  explained.  This 
personal  service  was  expressed  by  the 
parliament  at  a  certain  sum,  which  the 
tenant  who  did  not  render  the  service  in 
person  was  bound  to  pay.  On  the  sub- 
j<*ct  of  Escuage  see  Littleton,  on  'Tenure 
by  knight's  service,'  §  1(j3,  &c.,  which  he 
defines  as  consisting  in  Homage,  Fealty, 
and  Escuage. 

Besides  this  permanent  liability  to  mili- 


tary service,  the  tenant  was  subject  to 
other  occasional  burdens.  The  principal 
of  these  are  the  following  incidental  ser- 
vices:— First,  Aids  [Aids].  Secondly, 
Reliefs,  being  a  payment  made  by  the 
heir  in  the  nature  of  a  composition  for 
leave  to  enter  upon  land  descending  to 
him  after  he  had  attained  his  full  age. 
Thirdly,  Primer  Seisin,  or  the  right  of 
the  crown,  where  the  lands  were  held  of 
the  king,  to  a  year's  profit  of  laud  de- 
scending to  an  heir  who  was  of  full  age 
at  the  time  of  the  death  of  his  ancestor. 
Fourthly,  Wardship,  or  the  right  to  the 
custody  of  the  body  and  lands  of  an  heir 
to  whom  the  land  had  descended  during 
his  minority,  the  king  or  other  lord  in 
such  cases  taking  the  profits  of  the  land 
during  the  minority  to  his  own  use,  or 
selling  the  wardship  to  a  stranger  if  he 
thought  proper.  Fifthly,  Marriage,  or  a 
right  in  the  lord,  where  the  land  de- 
scended to  an  heir  within  age,  to  tender 
to  him  or  her  a  wife  or  a  husband ;  and 
if  the  heir  refused  a  match  without  dis- 
paragement, i.  e,  without  disparity  of 
rank,  crime,  or  bodily  infirmity,  the  lord 
became  entitled  to  hold  the  land  as  a 
security  for  payment  by  the  heir  of  the 
amount  for  which  the  lord  had  sold  or 
which  he  might  have  obtained  for  the 
marriage.  Sixthly,  Fines  upon  Alienu' 
Hon. 

This  system  fell  to  the  ground  during 
the  existence  of  the  Commonwealth ;  and 
the  abolition  of  this  species  of  tenure  was 
confirmed  upon  the  Restoration,  as  it 
would  have  been  absurd  and  dangerous 
to  attempt  a  renewal  of  such  oppressive 
burdens.  Accordingly  the  12th  Car.  II., 
c.  24,  takes  away  tenure  by  knight's  ser- 
vice, whether  the  lands  are  held  of  the 
crown  or  of  a  subject,  together  with  all 
its  oppressive  fruits  and  peculiar  conse- 
quences, and  converts  every  such  tenure 
into  free  and  common  socage.  [Socage.] 
Nothing  can  be  more  comprehensive  than 
the  terms  of  this  act ;  besides  generally 
abolibhing  tenure  by  knight's  service,  and 
its  consecjuences,  it  descends  into  particu- 
lars, with  a  redundancy  of  words,  which 
appear  to  indicate  an  extreme  anxiety 
to  extirpate  c()mi)letely  all  traces  of 
knight's  service.  The  statute,  after  taking 
away   the  court  of  wards  and   liveries, 
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enumerates  wardships,  liveries,  primer 
seisins  or  ousterlemains,  values  and  for- 
feitures of  marriages,  and  fines,  seisuies, 
and  pardons  for  alie ration,  and  sweeps 
away  the  whole.  But  rents  certain, 
heriots  [Heriot],  suit  of  court  and  other 
services  incident  to  common  socage  and 
fealty  [Distress],  and  also  fines  for 
alienation  due  by  the  customs  of  particu- 
lar manors,  are  preserved.  Reliefs  for 
lands  of  which  the  tenure  is  converted 
into  common  socage,  are  saved  in  cases 
where  a  quit-rent  is  also  payable. 


LABOUR.     [Wages;  Wealth.] 
LADING,    BILL    OF.      [Bill  of 

Lading.] 

LAITY,  persons  not  clergy;  that  is, 
the  whole  population  except  those  who 
are  in  holy  orders.  All  the  lexicogra- 
phers, we  believe,  agree  in  deriving  it 
from  the  Greek  word  laos  {\a6s),  the 
people.  A  lai/man  is  one  of  the  laity. 
[Clergy.] 

LANCASTER,  COUNTY  PALA- 
TINE OF.     [Palatine  Counties.] 

LANCASTER,  DUCHY  OF.  [Civil 
List,  p.  .51<i.] 

LAND,  in  English  law,  in  its  most 
restricted  signification  is  confined  to  arable 
ground.  In  this  sense  the  term  is  con- 
strued in  original  writs,  and  in  this  sense 
it  is  used  in  all  correct  and  formal  plead- 
ings. 

By  the  statute  of  Wills,  1  Victoria,  c. 
26,  s.  26,  a  devise  of  the  Land  of  the  tes- 
tator generally,  or  of  the  land  of  the  tes- 
tator in  any  place  or  in  the  occupation  of 
any  person  mentioned  in  the  will,  is  to  be 
construed  to  include  customary,  copy- 
hold, and  leasehold  estates  to  which  the 
description  will  extend,  as  well  as  free- 
hold estates,  unless  a  contrary  intention 
appear  by  the  will.  In  its  more  wide 
legal  signification  land  includes  meadow, 
pasture,  woods,  moors,  waters,  &c. ;  but 
in  this  wider  sense  the  word  generally 
used  is  lands :  the  term  land  or  lands  is 
taken  in  this  larger  sense  in  conveyances 
ftnd  contracts. 

lu  conveying  the  land,  houses  and  other 


buildings  erected  thereon,  as  well  as  mi- 
nerals under  it,  will  pass  with  it,  unless 
specially  excepted.     A  grant  of  the  ves- 
ture of  certain  land  transfers  merely  a  j^ 
particular  or  limited  right  in  such  land,  |H 
and  the  houses,  timber,  trees,  mines,  and  ^^h 
other  real  things,  which  are  considered  as 
part  or  parcel  of  the  inheritance,  are  not 
conveyed,  but  only  such  things  as  corn,^H 
grass,   and  underwood.      Other   limited  ]^| 
rights,  as  fishing  and  cutting  turf,  may  be  ^B! 
granted,  which  confer  no  interest  in  the 
land  itself,  or,  as  it  is  called,  the  realty, 
but  only  the  benefit  of  such  particular 
privileges.     But  a  grant  of  the  fruits  and 
profits  of  the  land  conveys  also  the  land 
itself.  Absolute  ownership  of  land  carries 
with  it  the  right  to  the  possession  down- 
wards of  the  minerals,  waters,  &c.,  and 
also  upwards,  agreeably  to  the  maxim, 
'cujus  est  solum,  ejus  est  usque  ad  coelum." 
He  who  carries  the  workings  of  his  mine 
from  out  of  his  own  land  into  the  land  ot 
his  neighbour  is  guilty  of  trespass  as  much 
as  if  he  disturbed  the  surface  of  his  neigh- 
bour's land. 

Land  held  in  absolute  ownership  is 
expressed  by  the  term  real  property,  in 
contradistinction  to  personal  property, 
which  consists  in  money,  goods,  and  other 
moveables.  Land  held  for  a  number  of 
years  or  other  determinate  time,  is  a 
chattel  interest,  but  it  is  distinguished 
from  other  chattels  by  the  name  of  Chat- 
tels Real.     [Chattels.] 

In  some  parts  of  England  the  word 
"  land  "  is  frequently  used  to  denote  the 
fee  simple  as  distinguished  from  a  less 
estate,  without  reference  to  the  nature  of 
the  property.  Thus  it  is  usual  to  say,  A 
has  a  lease  of  such  an  estate  or  such  a 
house,  but  B  has  the  land,  i.  e.  the  rever- 
sion or  remainder  in  fee. 

Land  is  legally  considered  as  enclosed 
from  neighbouring  land,  though  it  lie  in 
the  middle  of  an  open  field,  and  it  may 
therefore  be  called  a  close ;  and  the  owner 
may  subdivide  this  ideal  close  into  as  many 
ideal  parcels  as  he  pleases,  and  may,  in 
legal  proceedings,  describe  each  of  these 
parcels,  however  minute,  as  his  close. 
An  illegal  entry  into  the  land  of  another 
is  called,  in  law,  breaking  and  entering 
his  close,  mid  the  remedy  is  by  the  action 
of  trespass   'Qaare  clausum  fregit;'    it 
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having  been  necessary,  -when  writs  were 
framed  in  Latin  and  all  common  law  pro- 
ceedings were  entered  on  the  rolls  of  the 
court  in  that  language,  to  insert  the  words 
♦Qiiare  clausum  fregit'  in  the  king's 
writ,  or  the  party's  plaint,  by  which  the 
action  was  commenced,  and  also  in  the 
declaration  wherein  the  nature  of  the 
injury  was  more  circumstantially  detailed. 

Land  Derelict,  or  left  dry  by  the  sudden 
receding  of  the  sea.  or  of  the  water  of  a 
navigable  river,  belongs  to  the  king  by 
his  prerogative.  Land  formed  by  Allu- 
vion, that  is,  by  gradual  imperceptible 
receding  of  any  water,  or  by  a  gradual 
deposit  on  the  shore,  accrues  to  the  owner 
of  the  adjoining  land.  The  rules  of  Eng- 
lish law  as  to  Alluvion  as  stated  in  Brac- 
ton  (fol.  9),  are  chiefly  copied  from  the 
*  Digest'  (41  tit.  i.  s.  7). 

{Doctor  and  Student;  Co.  Zitt. ;  Co- 
myn's  Dig.) 

The  definition  of  Alluvio  by  Gains  (ii, 
70)  is  as  follows — "  that  may  be  considered 
as  added  by  Alluvio,  which  a  river  adds 
to  our  land  so  gradually,  that  we  cannot 
calculate  how  much  is  added  in  each  small 
interval  of  time ;  or,  according  to  the 
common  expression,  what  is  added  in  such 
small  portions  as  to  escape  our  eyes." 
The  English  rule  of  law  is  the  same.  Land 
formed  on  the  coast  by  the  deposition  of 
matter  from  the  sea,  is  Alluvio,  when  the 
increase  is  so  slow  that  it  cannot  be  ob- 
served, though  there  may  be  a  visible 
increase  at  the  end  of  each  year,  and  in 
the  course  of  years  a  large  piece  of  laud 
may  be  thus  formed  (Hex  v.  Lord  Yar- 
borough,  2  B.  &  C.91).  Gains  proceeds 
to  add — "  but  if  a  river  carries  oft"  any 
part  of  your  farm  and  brings  it  to  mine, 
this  part  continues  to  be  yours.  If  an 
island  rise  in  the  middle  of  a  river,  it  is 
the  common  property  of  all  those  who  on 
each  side  of  the  river  j)ossess  farms  near 
the  bank ;  but  if  it  is  not  in  the  middle  of 
the  river,  it  belongs  to  those  who  have 
farms  beside  the  bank  on  that  side  which 
is  nearest."  (Compare  Aggenus  Urbicus, 
(Jumment.m  Frontinum,  Purs  Prior.) 

LANDING  WAITKK,  an  officer  of 
the  customs  whose  duties  consist  in  taking 
an  accurate  account  of  the  number,  weight, 
measure,  or  quality  of  tlie  various  descrip- 
tioM  of  merchandise  lauded  from  Ibrei^n 


countries  or  colonial  possessions.  Land- 
ing-M-aiters  likewise  attend  to  the  ship- 
ment of  all  goods  in  respect  of  which 
bounties  or  drawbacks  are  claimed. 
These  officers  are  likewise  called  search- 
ers. 

LAND-TAX.     [Taxation.] 
LAND-TAX,    ROMAN.       [Taxa- 

TION.] 

LAPSE.     [Advowkon  ;  Benefice.] 

LAW.  In  treating  of  the  word  law^ 
we  will  first  explain  its  etymology,  and 
the  etymology  of  the  equivalent  words  in 
the  principal  languages  of  the  civilized 
world  ;  we  will  next  determine  the  strict 
and  primary  meaning  of  law,  together 
with  its  various  secondary  meanings ;  we 
will  afterwards  state  the  most  important 
species  of  law,  in  the  strict  sense  of  the 
word ;  and  finally,  Ave  will  make  a  few 
remarks  on  the  origin  and  end  of  law. 

1 .  Elijmohgy  of  Law,  and  the  equii^alent 
words  in  other  langvaget;.  —  In  the  Greek 
language  the  most  antient  word  for  law 
is  thernis  (Oi/xis,  which  contains  the  same 
root  as  TiQ7]fjLi),  meaning  '  that  which  is 
established  or  laid  down.'  In  Homer 
0e/xis  signifies  a  rule  established  by  cus- 
tom, as  well  as  by  a  civil  government : 
it  also  signifies  a  judicial  decision  or  de- 
cree, a  legal  right,  and  a  legal  duty. 
{Iliad,  i.  238;  Od.  xiv.  56;  Od.  xvL 
403;  //.  xi.  770;  //.  ix.  156,  298;  and 
see  Passow  in  v.)  ©eajxhs  and  Ted/xhs  are 
two  very  antient  Greek  words,  having 
the  same  origin  and  meaning  as  ©efiis. 
The  common  Greek  word  for  law,  after 
the  Homeric  period,  is  vS/jlos,  which  first 
occurs  in  the  '  Works  and  Days '  of  He- 
siod  (v.  274-380,  Gaisford),  and  contains 
the  same  root  as  vf/xu),  to  allot  or  distri- 
bute. The  only  word  which  the  Greek 
language  possessed  to  signify  a  legal  right 
was  StKaioy,  or  SiKalocfjLa.  (Hugo,  Ge- 
schichte  des  liUmiachen  liechts,  p.  962, 
ed.  xi.) 

Jurisprudence  was  never  cultivated  as 
a  science  by  the  Greeks  before  the  loss  of 
their  independence.  Many  causes  con- 
curred to  prevent  the  Greeks  from  adding 
jurisprudwnce  to  the  numerous  subjects 
which  they  first  subjected  to  a  scientiiic 
treatment.  The  chief  of  these  causes  was 
perhaps  the  generally  arlntrari/  vlmrnciaT 
of  file  Greek  tribunals,  botli  in  tin*  demo- 
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cratic  and  oligarchical  states.  The  Lace- 
dsemonians  had  no  written  laws  (Aris- 
totle's account  of  the  jurisdiction  of  the 
Ephors,  in  Folit.  ii.  9  ;  compare  Miiller's 
Dorians,  b.  iii.  ch.  6,  s.  2  ;  ch.  11,  s.  2  ; 
and  Justinian's  Institutes,  lib.  i.  tit.  2, 
s.  10),  and  they  were  besides  too  great 
contemners  of  learning  and  science  to  cul- 
tivate law  in  a  systematic  manner.  The 
Athenians  possessed  a  considerable  body 
of  written  laws,  and,  with  their  extraor- 
dinary talent  both  for  speculation  and 
action,  they  would  probably  have  contri- 
buted something  towards  reducing  law  to 
a  science,  if  the  large  numbers  of  the 
judges  (Si/cao-TOi)  in  their  courts  had  not 
led  to  a  popular  and  rhetorical  treatment 
of  the  questions  which  came  before  them, 
and,  by  diminishing  the  sense  of  personal 
responsibility,  facilitated  arbitrary  de- 
cisions.    (Xen.,  Mem.  iv.  4.  4.) 

For  the  first  scientific  cultivation  of 
law  the  world  is  indebted  to  the  Romans. 
•How  far  our  ancestors,'  says  Cicero, 
'  excelled  other  nations  in  wisdom,  will 
be  easily  perceived  on  comparing  our 
laws  with  the  works  of  their  Lycurgus, 
Draco,  and  Solon;  for  it  is  incredible 
how  rude  and  almost  ridiculous  every 
system  of  law  is,  except  that  of  Rome.' 
('  Incredibile  est  enim,  quara  sit  omne 
jus  civile,  prseter  hoc  nostrum,  incondi- 
tum  ac  poeue  ridiculum.'  De  Orat.,  i. 
44.)  Apart  from  the  general  ability  of 
the  Romans  in  the  business  of  civil  and 
military  government,  the  systematic  cul- 
tivation of  law  in  Rome  is  perhaps  owing 
chiefly  to  the  fact  that  the  Roman  tribu- 
nals were  composed  of  a  single  judge,  or 
magistratus.  (Hugo,  Ibid.,  p.  345.)  The 
persons  filling  the  offices  of  proftor  urba- 
nus  and  prcetor  peregrinus  (the  magis- 
trates who  ultimately  exercised  the  chief 
civil  jurisdiction)  were  changed  annually ; 
and  it  was  found  convenient  that  every 
new  praetor  should,  on  his  accession  to 
his  office,  publish  an  authentic  statement 
of  the  rules  which  he  intended  to  observe 
in  administering  justice.  In  process  of 
time  these  rules,  known  by  the  name  of 
the  prator's  edict,  were  handed  down, 
with  little  alteration,  from  one  prator  to 
another ;  and  they  furnished  a  text  for 
the  commentaries  of  the  Roman  lawyers, 
<uany  of  whose  expository  writings  were 


realises  ad  M 


drawn  up  in  the  form  of  treatises  ad 
edictum.    [Equity,  p.  844.] 

The  scientific  cultivation  of  law  among 
the  Romans  naturally  led  to  the  formation 
of  a  technical  legal  vocabulary  in  their 
language.  The  Latin  is  accordingly  very 
rich  in  legal  terms,  many  or  most  of 
which  have  been  retained  in  the  modern 
languages  of  western  Europe,  especially 
in  those  countries  whose  legal  systems 
are  founded  on  the  Roman  law.  The 
only  terms  however  with  which  we  are 
at  present  concerned  are  those  which  de- 
note the  most  general  notions  belonging 
to  the  subject  of  jurisprudence.  Lex, 
which  has  the  same  etymological  relation 
to  lego  that  rex  has  to  rego,  meant  pro- 
perly a  measure  proposed  by  a  magistrate 
in  the  comitia,  or  assembly  of  the  people. 
A  lex  was  not  necessarily  a  rule,  and 
might  relate  to  a  special  case  (Hugo, 
Ibid.  p.  327);  but  as  most  of  the  leges 
proposed  by  the  magistrates  were  general, 
the  word  came  to  signify  a  written  law. 
Jus  denoted  law  generally,  whether  writ- 
ten or  unwritten  :  it  also  denoted  a  legal 
right  or  faculty.  Lex  signified  "  a  law ;" 
jus  "  law  "  generally.  (Austin,  Province 
of  Jurisprudence,  p.  307.) 

The  Romance  languages  have  retained 
the  word  lex  in  the  Latin  acceptation 
{legge  Italian,  lei/  Spanish,  loi  French). 
They  have  however  lost  the  word  jus 
(though  they  retain  many  of  its  deriva- 
tives), and  have  substituted  for  it  words 
formed  from  the  passive  participle  of  di- 
rigo  (diritto  Italian,  (/erec^o  Spanish,  droit 
French),  probably  after  the  analogy  of 
the  German  recht. 

Nearly  all  the  Teutonic  languages  (in- 
cluding the  Anglo-Saxon)  possess  some 
form  of  the  word  recht,  with  a  double 
sense  equivalent  to  the  Latin  jus,  namely, 
law  and  facult I/.  The  modern  English 
uses  right  in  the  sense  of  faculty  alone. 
The  High  German  has  gesetz  (from  si  tzen, 
"  to  place,"  like  Oea-fihs  and  de/xis),  fv>r  a 
written  law  equivalent  to  ie.v.  The  Low 
German  languages  have,  instead  of  gesetz, 
a  word  formed  from  leyen,  to  lay  down, 
which  in  Anglo-Saxon  is  laga  or  lag,  in 
modern  English  law.  The  word  law 
however,  in  modern  English,  has  not  the 
limited  sense  of  gesetz,  but  is  coextiiisive 
with  the  Latin  jus,  when  the  latter  does 
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I  not  signify  Jaculty.  We  do  not  wish  to 
dwell  unnecessarily  on  these  etymologies, 
but  we  will  shortly  notice  that,  besides 
regt,  the  Dutch  language  has  the  word 
wet  in  the  sense  of  law.  This  word  is 
derived  from  the  antient  withan,  Gothic, 
"to  bind,"  and  is  equivalent  etymologi- 
cally  to  the  Latin  obligatio.  The  Eng- 
lish verb  to  wed  is  the  same  word.  Ehe, 
which  signifies  marriage  in  modern  Ger- 
man, originally  meant  law  or  ordmance 
{Nihelangen  Lied,  v.  139,  5061);  so  that 
the  Dutch  wet  and  the  English  wed  stand 
to  one  another  in  the  same  relation  as  the 
antient  and  modern  senses  of  ehe. 

2.  Proper  and  improper  Meanings  of  the 
word  Law. — A  law,  in  the  strict  sense  of 
the  word,  is  a  general  command  of  an  in- 
telligent being  to  another  intelligent 
being.*  Laws  established  by  the  sove- 
reign government  of  an  independent  civil 
society  are  styled  positive,  as  existing  by 
positio.  [Sovereignty.]  When  law  is 
spoken  of  simply  and  absolutely,  positive 
law  is  always  understood.  Thus  in  such 
phrases  as  "  a  lawyer,"  "a  student  of  law," 
"  legal,"  "  legality,"  "  legislation,"  "  le- 
gislator," &c.,  positive  law  is  meant. 
Positive  law  is  the  subject-matter  of  the 
science  of  jurisprudence.  [Jurispru- 
dence.] Every  general  command  of  a 
sovereign  government  to  its  subjects, 
however  conveyed,  falls  under  the  head 
of  positive  laws.  The  general  commands 
of  God  to  man  (whether  revealed  or  im- 
revealed)  are  called  the  laws  of  God,  or 
the  Divine  law :  they  are  sometimes  also 
known  by  the  name  of" natural  law,"  or 
"  law  of  nature."  The  Divine  law  (ac- 
cording to  the  phraseology  just  explained) 
is  the  standard  to  which  all  human  laws 
ought  to  conform.  On  the  mode  of  de- 
termining this  standard  some  remarks 
will  be  made  lower  down. 

Besides  positive  law,  which  is  known 


*  •  Lex  nil  aliud  c]uam  rcgula  imperans,'  says 
Hacon,  Dn  Augm.  Hciimt.  lib.  viii.  apn.  83.  The 
word  rcgula,  or  rule,  is  ambiguous  :  it  sometimes 
■iKnilies  a  ni/rma,  maxim,  or  canon  simply  :  it 
Bometimes  sij^nifics  a  nin-ma,  maxim,  or  canon,  ac- 
oumpanie<l  witli  a  command.  Moreover,  it  is  a 
metaplior  to  say  tliat  the  rule  or  nwtna  itaelf  com- 
manus.  Hiicon's  definition  would  tlu-refore  be 
more  precise  if  expressed  as  followB :  "Lex  est 
norma  sumnii  impt-rantis." 


to  be  a  command  enforced  by  a  sanction,* 
and  the  Divine  law,  which  is  presumed 
to  be  so,  there  are  some  classes  of  lawg 
which  are  not  commands,  though  they 
bear  an  analogy  more  or  less  remote  to 
laws  properly  so  called.  Thus  by  the 
term  "  law  of  nations,"  or  "  international^ 
law,"  are  signified  those  maxims  or  rules 
which  independent  political  societies  ob- 
serve, or  ought  to  observe,  in  their  con- 
duct towards  one  another.  An  indepen- 
dent political  society  is  a  society  which  is 
not  in  the  habit  of  rendering  obedience 
to  a  political  superior ;  consequently,  an 
independent  political  society  cannot  re- 
ceive a  command  or  be  subject  to  a  law 
properly  so  called.  But  inasmuch  as  the 
maxims  of  international  morality  are  ge- 
neral, and  determine  men's  wills  by  the 
fear  of  provoking  the  hostility  of  other 
independent  societies  against  their  own 
country,  there  is  a  close  analogy  between 
the  so-called  "  law  of  nations"  and  posi- 
tive law.  We  may  here  remark  that 
the  term  "  jus  gentium,"  as  used  by  the 
Roman  lawyers,  has  a  different  mean 
ing  from  "  law  of  nations,"  as  used  in 
modern  times.  According  to  their  phrase- 
ology, JUS  civile  consists  of  those  rules  of 
law  which  are  peculiar  to  any  indepen- 
dent state  ;  Jiis  gentium  consists  of  those 
rules  of  law  which  are  common  to  all  na- 
tions. ("  Quod  quisque  populus  ipse  sibi 
jus  constituit,  id  ipsum  civitatis  est,  voca- 
turque  JUS  civile,  quasi  proprium  jus 
ipsius  civitatis.  Quod  vero  natura  vel 
ratio  inter  omnes  homines  constituit,  id 
apud  omnes  peraeque  custoditur,  voca- 
turquey«s  gentium,  quasi  quo  jure  omnes 
gentes  utuntur."  Inst.,  lib.  i.  t.  2,  s.  1, 
and  Gaius,  i.  1.)  In  the  language  of  the 
lioman  jurists,  jus  naturale  is  commonly 
equivalent  io  j  us  gentium.  (See  e.g.  Inst., 
lib.  i.  t.  2,  s.  11.)  In  some  of  the  Roman 
historians  Jus  gentium  has  a  meaning 
which  at  least  approaches  to  the  '  law  of 
nations.'  (Liv.  ii.  4,  vi.  1.)  Concerning 
a  peculiar  meaning  attributed  io  jus  natu- 
rale in  a  passage  of  Ulpian  {Dig.,  lib.  i. 
tit.  l,fr.  1,8.3;  Inst.,  lib.  i.  tit.  2,  ad. 
init.),  see  the  remarks  of  Mr.  Austin,  in 

*  A  sanction  is  the  evil  witli  which  any  one  ii 
visited  in  consequence  of  disobedienc«  to  a  con 
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his  *  Province  of  Jurisprudence,'  p.  108. 
Other  classes  of  laws  not  imperative,  but 
having  as  close  au  analogy  to  laws  proper 
as  the  maxims  composing  international 
law,  are  the  "law  of  honour"  and  the 
•'law  of  fashion;"  the  laws  of  certain 
sports  and  games,  such  as  the  laws  of  the 
turf,  the  laws  of  whist,  cricket,  chess, 
&c.,  also  stand  in  a  similar  predicament. 

The  term  law  is  also  employed  in  certain 
cases  where  the  analogy  to  laws  properly 
so  called  is  much  more  remote.  Instances 
of  this  usage  are  such  expressions  as  the 
"  laws  of  motion,"  the  "  law  of  attraction 
or  gravitation,"  the  "  law  of  mortality  " 
in  a  given  country,  the  "  law  of  popula- 
tion," the  "  laws  of  human  thought,"  the 
♦♦  law  of  a  mathematical  series."  In  laws 
of  this  class  (which  may  be  styled  "  me- 
taphorical laws ")  there  is  no  command 
and  no  intelligence  to  work  upon;  no- 
thing more  is  signified  than  that  there  is 
a  certain  uniformity  of  phenomena,  ana- 
logous to  the  uniformity  of  conduct  pro- 
duced in  men  by  the  operation  of  a 
law  properly  so   called. 

3.  Species  of  Positive  Law. — The 
positive  laws  of  any  country,  considered 
as  a  system,  may  be  divided  with  refer- 
ence to  their  sources  (or  the  modes  by 
which  they  becouie  laws)  into  written 
and  unwritten.  This  division  of  laws  is 
of  great  antiquity ;  the  expression  un- 
written laws  occurs  in  Xenophon's  '  Me- 
morabilia,' in  a  conversation  attributed 
to  Socrates  (iv.  4,  19),  in  the  'Antigone' 
of  Sophocles  (v.  450-7 ;  comp.  Aristot. 
Ehet.  i.  13,  2),  in  the  'Republic  and 
Laws  of  Plato'  (v.  563  and  793,  ed. 
Steph.),  and  in  Demosthenes  (Aristocrat., 
p.  639,  ed.  Reiske).  In  these  passages  it 
appears  to  signify  those  rules  of  law  or 
morality  which  (being  founded  on  obvi- 
ous dictates  of  utility)  are  nearly  com- 
mon to  all  countries.  Unwritten  law,  in 
this  sense,  nearly  corresponds  with  the 
jus  naturale  of  the  Roman  lawyers.  In 
the  language  of  the  Digests  and  the  Insti- 
tutes, the  terms  written  and  unwritten 
law  ("  jus  quod  constat  ex  scripto  aut  ex 
non  scripto  ")  are  used  in  a  more  precise 
manner,  to  signify  those  laws  which  had 
been  pronmlgated  by  the  Roman  legisla- 
ture in  writing,  and  those  rules  of  law 
ylM"'-  had  been  tacitly  adopted  by  the 


same  legislature  from  usage.*  For  (as 
it  is  stated  in  a  passage  of  the  Digests) 
"  since  the  laws  derive  their  binding 
force  from  nothing  but  the  decision  of 
the  people,  it  is  fitting  that  those  rules 
which  the  people  have  approved  of  with- 
out reducing  them  into  writing  should 
be  equally  obligatory.  For  what  differ- 
ence is  there  whether  the  people  declares 
its  will  by  vote  or  by  its  conduct  ?" 
("Quumipsse  leges  nulla  alia  ex  causa 
nos  teueant  quam  quod  judicio  populi 
receptse  sunt,  merito  et  ea  quae  sine 
scripto  populus  probavit,  tenebunt  omnes ; 
nam  quid  interest,  suffragio  populus 
voluntatem  suam  declaret,  an  rebus  ipsis 
et  factis  ?"  ^  Big.,  lib.  i.,  t.  3,  fr.  32.) 

Sir  William  Blackstone  divides  the 
law  of  England  into  the  "  lex  non  scripto, 
the  unwritten  or  common  law,  and  the 
lex  scripta,  the  written  or  statute  law." 
"  The  lex  non  scripta,  or  unwritten  law 
(he  further  says),  includes  not  only  gene- 
ral customs,  or  the  common  law  properly 
so  called,  but  also  the  particular  customs 
of  certain  parts  of  the  kingdom ;  and  like- 
wise those  particular  laws  that  are  by 
custom  observed  only  in  certain  courts 
and  jurisdictions."  "  When  I  call  these 
parts  of  our  law  leges  non  scriptcB  (he  pro- 
ceeds to  say),  I  would  not  be  understood 
as  if  all  those  laws  were  at  present  merely 
oral,  or  communicated  from  the  former 
ages  to  the  present  solely  by  word  of 
mouth.  It  is  true  indeed  that,  in  the  pro- 
found ignorance  of  letters  which  formerly 
overspread  the  whole  Western  world,  all 
laws  were  entirely  traditional,  for  this 
plain  reason,  because  the  nations  among 
which  they  prevailed  had  little  idea  of 
writing.. .  .But  with  us,  at  present,  the 
monuments  and  evidences  of  our  legal 
customs  are  contained  in  the  records  of  the 
several  courts  of  justice,  in  books  of  re- 
ports and  judicial  decisions,  and  in  trea- 
tises of  learned  sages  of  the  profession,  pre- 


*  The  distinction  of  law  into  written  and  un- 
written does  not  seem  to  have  been  rej^ularly 
made  by  the  Roman  jurists  ;  for  it  does  not  occur 
in  Gaius,  from  whose  Commentaries  the  substance 
of  the  second  title  of  the  first  book  of  the  Insti- 
tutes is  borrowed.  The  distinction  in  question  it 
introduced,  both  in  the  Digests  and  the  Institute* 
(i.  tit.  a),  with  a  reference  to  the  Greek  writer*, 
doubtless  philosopliers. 
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Berved  aud  handed  down  to  us  from  the 
times  of  highest  antiquity.  However,  I 
therefote  style  these  parts  of  our  law  leyes 
noil  scripUe,  because  their  original  insti- 
tution and  authority  are  not  set  down  in 
writing."  (1  CW/i ,  p.  63.)  In  this  passage 
Blackstone  clearly  explains  that  unwrit- 
ten law  is  so  called,  not  because  it  does 
not  exist  in  writing,  but  because  it  was 
not  promulgated  by  the  legislature  in  a 
written  form.  His  statement  of  the  sorts 
of  laws  severally  comprehended  by  the 
classes  of  written  and  unwritten  law  in 
England  is  erroneous.  Written  law  com- 
prehends not  only  the  statutes  made  by 
the  parliament  or  supreme  legislature, 
but  also  the  written  regulations  issutd  by 
subordinate  legislatures,  as  orders  in 
council,  and  rules  of  court  made  by  the 
judges.  Unwritten  law,  moreover,  com- 
prehends not  only  the  common  law  which 
is  administered  by  the  courts  styled 
"courts  of  common  law,"  but  also  the 
greatest  part  of  the  law  styled  "equity," 
which  is  administered  by  the  courts 
styled  "  courts  of  equity." 

Unwritten  law  has  been  called  by  Mr. 
Bentham  judge-made  law  ;  a  name  which 
correctly  denotes  the  mode  by  which  it 
becomes  law. 

It  may  be  remarked  that  a  written  law 
is  called  a  law,  but  that  a  rule  of  unwrit- 
ten law  is  never  called  a  law.  This 
phraseology  corresponds  to  the  distinction 
between  lex  and  jus,  and  gesetz  aud  recht, 
which  was  explained  above. 

Positive  laws  are  also  divided,  accord- 
ing to  their  source,  into  laws  made  by 
supreme,  and  laws  made  by  subordinate 
legislatures.  In  other  words,  laws  may 
be  issued  by  the  sovereign  legislature,  or 
by  functionaries  who  derive  their  au- 
thority from  the  sovereign  legislature. 

The  sources  of  law  are  not  unfrequently 
confounded  with  its  causes;  in  other 
words,  with  the  facts  which  induce  the 
sovereign  to  invest  certain  maxims  with 
the  legal  sanction.  Thus  it  is  fancied 
that  a  rule  of  customary  op  consuetudi- 
nary law  exists  as  law,  by  virtue  of  cus- 
tom or  usage,  and  not  by  virtue  of  the 
authority  of  the  sovereign  or  his  repre- 
sentative, who  has  imparted  to  it  a  bind- 
ing force.  This  subject  is  clearly  ex- 
plained in  Mr.  Austin's   'Outline  of  a 
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Course  of  Lectures  on  General  Juris- 
prudence,' pp.  10,  11. 

The  laws  of  a  state,  considered  as  a 
system,  may  be  divided,  with  reference 
to  their  subject-matte?;  into  public  and 
private.  The  division  of  jus  into  jus 
publicum  and  jus  privatum  originated 
with  the  Roman  jurists,  and  occupies  a 
conspicuous  station  at  the  beginning  of 
the  Digests  aud  Institutes.  ISo  trace  of 
this  divij^ion  exists,  as  far  as  we  are 
aware,  in  any  Greek  author.  Jus  pub* 
licuin  is  defined  to  be  '•'  quod  ad  statum 
rei  Romanai  spectat,"  "  quod  in  sacris,  in 
sacerdotibus,  in  magistratibus  consistit." 
Jus  privatum  is  that  "  quod  ad  singulorum 
utilitatem  pertinet."  The  institutional 
treatises  of  the  Roman  lawyers  appear  to 
have  been  confined  io  jus  privatum.  The 
Institutes  of  Justinian  do  not  touch  upon 
jus  publicum,  except  in  the  final  chapter 
De  Publiciii  Judiciis,  and  this  chapter 
is  wanting  in  the  Commentaries  of  Gains, 
on  which  the  Institutes  of  Justinian  are 
mainly  founded.  Hence  it  appears  that 
the  Roman  lawyers  included  under  jus 
publicum  not  only  the  powers  of  the 
sovereign,  and  the  rights  and  duties  or 
persons  in  public  conditions,  but  also 
criminal  law.  Their  definition  of  jiii 
publicum,  however,  does  not  properly  in- 
clude criminal  laAv,  and  the  term,  as  used 
by  later  writers,  has  not  in  general  this 
extension,  Publicus  is  the  adjective  of 
populus,  and  signifies  that  which  belonged 
to  the  sovereign  body  of  citizens ;  hence 
JUS  publicum  signified  that  law  which 
concerned  the  government  of  Rome,  and 
its  magistrates  and  other  functionaries. 
Frivatus  seems  to  have  meant  originally 
that  which  was  separated  or  set  apart 
from  any  common  stock  ;  hence  it  came 
to  signify  that  which  did  not  concern 
directly  the  public  or  sfcite. 

The  formal  division  of  law  into  public 
and  private  is  not  to  be  found  in  the  in- 
stitutional treatises  of  I<2nglish  Law.  It 
is  however  used  by  Lord  Bacon,  in  his 
treatise  '  De  Augmentis,'  lib.  viii.  Aph. 
80 ;  where  he  advises  that,  alter  the 
model  of  the  R'oman  jurists,  jus  publicum 
should  be  excluded  from  institutional 
treatises. 

Sir  W.  Blackstone,  in  the  first  book  of 
hib  *  Comnicntarieb,'  treats  of  the  rights 
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and  duties  of  persons,  in  their  public  and 
private  relations  to  each  other  (pp.  14G, 
422).  The  former  branch  of  this  divi- 
sion, which  occupies  chapters  2  to  1.'?, 
comprehends  jus  publicum,  in  its  limited 
sense,  which  nearly  corresponds  to  the 
English  term  "  constitutional  law."  The 
droit  politique  or  const  it  utioiijiel  of  Mr. 
Bentham,  in  his  '  Traites  de  Legislation ' 
(tom.  i.  p.  147,  .32.5-6,  ed.  1802),  is  also 
equivalent  to  jus  publicum,  in  its  strict 
sense.     (Austin's  Outline,  p.  Ixvii.) 

Positive  law  is  further  divided,  with 
reference  to  its  subject,  into  the  law  of 
persons  and  the  /av;  of  things.  The  Ro- 
man jurists,  who  were  the  authors  of  this 
division,  arranged  these  two  classes  under 
the  head  of  jus  privatum,  together  with 
a  third,  viz.  the  law  of  actions,  or  of 
judicial  procedure.  A  full  explanation 
of  this  important  division  is  not  consistent 
with  the  purpose  of  the  present  article : 
we  extract  a  brief  and  lucid  statement  of 
it  from  Mr.  Austin's  'Outline'  already 
cited.  *'  There  are  certain  rights  and 
duties,  with  certain  capacities  and  in- 
capacities to  take  rights  and  incur  duties, 
by  which  persons,  as  subjects  of  law,  are 
variously  determined  to  certain  classes. 
The  rights,  duties,  capacities,  or  incapa- 
cities, which  determine  a  given  person  to 
any  of  these  classes,  constitute  a  condi- 
tion, or  status,  which  the  person  occupies, 
or  with  which  the  person  is  invested. 
The  right,  duties,  capacities,  and  incapa- 
cities, whereof  conditions  or  status  are 
respectively  constituted  or  composed,  are 
the  appropriate  matter  of  the  department 
of  law  which  commonly  is  named  the 
law  of  persons:  jus  quod  ad  personas 
pertinet.  The  department,  then,  of  law 
which  is  styled  the  law  of  persons  is  con- 
versant about  status  or  conditions ;  or  (ex- 
pressing the  same  thing  in  another  form) 
it  is  conversant  about  persons  (meaning 
men)  as  bearing  or  invested  with  persons 
^^meaning  status  or  conditions).  The  de- 
partment of  law  which  is  opposed  to  the 
law  of  persons  is  commonly  named  the 
law  of  tilings  ;  jus  quod  ad  res  pertinet. 
The  law  of  things  is  conversant  about 
matter,  which  may  be  described  brieHy 
in  the  following  manner :  it  is  conversant 
about  rights  and  duties,  capacities  and  in- 
capacities, iu  so  far  as  thej'  are  not  con- 


stituent or  component  parts  of  status  or 
^  conditions.     It  is  also  conversant  about 
persons,  in  so  far  as  they  are  invested 
,  with,  or  in  so  far  as  they  are  subject  to, 
:  the  rights  and  duties,  capacities  and  in^ 
I  capacities,  with  which  it  is  occupied  of 
I  concerned  "  (pp.  xvi.,  xvii.).     The  most^ 
important  conditions  or  status,  composing 
the  law  of  persons,  are  public  or  political^ 
and  private.    The  former  species  includes 
all  persons  sharing  the  sovereign  power 
and  all  public  functionaries;  the  latter 
includes  the  conditions  of  husband  and 
I  wife,    parent    and    child,    master    and 
I  servant,  guardian  and  ward,  &c.    The 
1  term  jus  publicum,  when  used  in  a  pre- 
j  cise  sense,  is  equivalent  to  the  former  of 
these  species.     It  may  be  remarked,  that 
j  the   erection   of   certain    aggregates    of 
rights  and  duties  into  a  status  is  more  or 
less  arbitrary ;  and  that  the  jurist  must 
be  guided  by  considerations  of  method 
j  and  convenience,  concerning   which  no 
!  very  precise  rules  can  be  laid  down.    For 
I  example,  in  a  country  where  a  large  sum 
I  of  money  was  expended  by  the  govern- 
I  ment  in  the  relief  of  the  poor,  and  where 
I  a  large  part  of  the  working  classes  con- 
[  sisted  of  paupers  (or  persons  receiving 
I  legal   relief),  it  might  be  expedient  to 
I  make  the  rights  and  duties  of  a  pauper 
j  a  condition,  or  status,  in  the  law  of  per- 
sons.    In  a  country  where  the  legal  re- 
lief of    the  poor    was  insignificant    in 
amount,  the  rights  and  duties  of  a  paupei 
would  be  more  conveniently  introduced 
in  the  law  of  things.    Sir  W.  Blackstone, 
misled   by  the   ambiguity  of  the  Latin 
word  jus,  has  rendered  jus  personarum 
and,;HS  rerum  hy '^rights  of  persons,"  and 
"  rights  of  things."      The  origin  of  this 
portentous  blunder  is  explained  in  Mr. 
Austin's  'Outline,'  p.  Ixiii. 

Positive  law  is  also  divided,  with  refer- 
ence to  the  legal  consequences  of  a 
breach  of  legal  duty,  into  civil  and 
criniinal. 

Civil  law  is  that  department  of  law 
in  which  every  breach  of  a  duty  may  be 
made  the  subject  of  a  legal  proceeding, 
for  thf  pi  rjiose  of  conferring  on  the  per- 
I  son  wronged  a  right  from  the  enjoyment 
I  of  which  he  is  excluded  by  the  defend- 
ant, or  of  obtaining  from  the  defendant 
j  compensation  for  a  right  violated  by  him. 
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Criminal  law  is  that  department  of  law 
in  which  every  breach  of  duty  may  be 
made  the  subject  of  a  legal  proceeding 
instituted  by  the  sovereign  or  his  repre- 
sentatives, for  the  purpose  of  inflicting 
punishment  on  the  person  charged  with 
the  breach  of  duty.  The  scope  of  a  civil 
action  is  the  redress  of  the  plaintiff,  by 
conferring  on  him  the  right,  or  compen- 
sation for  the  violation  of  a  right,  which 
he  claims  from  the  defendant.  The  scope 
of  a  criminal  action  is  to  inflict  punish- 
ment on  the  defendant  for  the  breach  of 
a  legal  duty  which  is  imputed  to  him. 
Penal  law  is  not  identical  with  criminal 
law ;  for  an  act  or  omission  may  be  liable 
to  legal  punishment  in  consequence  of  an 
action  instituted  by  a  private  person. 
The  action  in  English  law  termed  a  qui 
tarn  action  is  partly  a  civil  and  partly  a 
penal,  but  is  in  no  respect  a  criminal  ac- 
tion. It  has  been  already  stated  that  the 
term  ; MS  civile  originally  signified  the 
peculiar  law  of  Rome.  In  modern  times 
it  has  acquired,  in  many  or  most  civilized 
countries,  the  limited  sense  which  has 
just  been  explained.  The  term  crimen 
was  used  by  the  Roman  jurists  as  equiva- 
lent to  delictum  publicum,  that  is,  a  delict 
which  was  the  subject  of  a  judicium  pub- 
licum (Hugo,  lb.  pp.  368,  9.59).  (On  the 
contents  of  the  French  Code  civil  see 
Codes,  Les  Cinq.)  Civil  and  Criminal 
delicts  or  injuries  are  terms  which,  in 
strictness,  are  unknown  to  the  English 
law.  A  criminal  proceeding  is,  in  the 
language  of  the  English  law,  styled  a 
j)lea  of  the  crown,  as  being  a  penal  action 
instituted  by  the  crown.  The  court 
recently  created  by  statute  in  London  is 
however  styled  the  Central  Criminal 
Court.  By  the  civil  law,  in  England,  is 
commonly  understood  the  Roman  law 
generally,  or  that  portion  of  it  which  is 
received  in  the  ecclesiastical  courts. 

Law  is  sometimes  opposed  to  equitij. 
Equity,  in  this  sense,  implies  an  arbitrary 
or  discretionary  power  in  the  tribunal  to 
decide,  not  according  to  prescribed  rules 
of  law,  but  according  to  its  own  concep- 
tions of  moral  justice.  In  the  language 
of  the  English  law,  common  law  is  op- 
posed to  equity,  concerning  which  op- 
position see  Equity.  Common  law  is  so 
denominated  as  being  founded  on  usages 


common  to  the  whole  nation,  and  not  pe- 
culiar to  a  certain  district,  (i  Blackst. 
C'owm.,  p.  67-8.)  In  like  manner,  "the 
Book  of  Common  Prayer  "  is  so  designated 
in  order  to  distinguish  it  from  forms  of 
prayer  intended  for  private  devotion.  It 
may  be  remarked,  that,  in  the  language 
of  the  Roman  law,  jus  civile  is  opposed 
to  jus  prcttorium  (the  law  made  by  the 
judicial  legislation  of  the  praetors),  in  the 
same  manner  that,  in  the  language  of  the 
English  law,  common  law  is  opposed  to 
equity. 

A  law  is  likewise  opposed  to  a  privile- 
gium.  Privilegium  is  an  ancient  term  oi 
the  Roman  law,  inasmuch  as  it  occured 
in  the  Twelve  Tables.  (Cicero,  Leg.,  iii. 
19.)  It  signified,  according  to  its  etymo- 
logy, a  measure  directed  at  a  single  per- 
son (Jiominem  privum),  as  distinguished 
from  a  law  which  applies  to  classes  of 
persons;  for  as  it  is  stated  in  a  frag- 
ment of  Ulpian  preserved  in  the  Digests, 
"jura  non  in  singulas  personas,  sed  gene- 
raliter  constituuntur."  (Lib.  i.  tit.  3,  fr. 
8.)  The  latter  part  of  the  word  privile- 
gium is  connected  with  lex ;  but  we  have 
already  stated  that  lex  originally  did  not 
necessarily  signify  a  rule.  More  pro- 
perly, however,  a  privilegium  signifies  a 
special  command  of  the  sovereign,  not 
founded  on  an  existing  general  command 
or  law.  Such  a  privilegium  may  either 
be  beneficial  to  the  person  or  persons  af- 
fected by  it,  as  an  exemption  from  all 
personal  actions  which  the  king  of  Eng- 
land can  (or  could)  grant  by  his  writ  of 
protection  (Blackst.  3  Com.,  p.  289) ;  or 
it  may  deprive  him  of  some  of  his  rights, 
or  inflict  some  punishment  upon  him. 
The  difference  between  a  law  and  a 
privilegium  is  explained  by  Sir  W. 
Blackstoue  as  follows  :  "  Municipal  (t.«, 
positive)  law  is  a  rule ;  not  a  transient 
sudden  order  from  a  superior  to  or  con- 
cerning a  particular  person,  but  some- 
thing permanent,  uniform,  and  universal. 
Therefore  a  particular  act  of  the  legis- 
lature to  confiscate  the  goods  of  Titius, 
or  to  attaint  him  of  high  treason,  does 
not  enter  into  the  idea  of  a  municipal 
law ;  for  the  operation  of  this  act  is  spent 
ui)on  Titius  only,  and  has  no  relation  to 
the  conmiunity  in  general ;  it  is  rather  a 
sentence   than  a   law.      But  an   act  to 
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d(;c]are  the  crime  of  which  Titius  is 
uccused  shall  be  deemed  high  treason; 
this  has  permanency,  uniformity,  and  uni- 
versality, and  therefore  is  properly  a  rule" 
(or  law).  (1  Com.,  p.  44.)  The  distinc- 
tion here  adverted  to  is  that  meant  by  the 
Greek  writers  when  they  speak  of  go- 
vernments administered  according  to  law, 
and  governments  administered  not  ac- 
cording to  law.  (See  particularly  Aris- 
totle, Polit.,  iv.  4,  .5.)  In  the  latter 
class  of  states,  the  acts  of  the  government 
were  a  succession  of  privilec/ia  (generally 
styled  by  the  Greeks  \pr}(picriuLaTa,  although 
ifn}(pi(r^aTa  were  often  laws,  strictly  so 
called).  Montesquieu's  distinction  be- 
tween monarchy  and  despotism  is  found- 
ed upon  the  same  principle  {Esprit  des 
Lois,  ii.  1).  Government  by  privileyia 
is  properly  called  arbitrary  government, 
the  government  being  administered  not 
according  to  rules,  but  according  to  the 
arhitrium  of  the  sovereign  one  or  many. 

Concerning  the  difference  between  the 
making  of  laws  and  the  execution  of 
them,  or  (as  they  are  termed)  the  legis- 
latiiie  and  executive  functions  of  govern- 
ment, see  Lkgislation. 

Law  is  sometimes  opposed  to  fact; 
that  is  to  say,  the  rule  of  law  is  distin- 
guished from  the  facts  or  events  to  which 
it  is  applied  in  practice.  In  this  sense 
it  is  said  that  every  one  is  presumed  to 
know  the  law ;  whereas  is^norance  of  the 
fact  is  an  excuse,  (For  the  doctrines  of 
the  Roman  law  on  this  subject,  see  Dig., 
lib.  xxii.  t.  6.)  The  distinction  between 
law  and  fact  is  important  in  our  system 
of  jurisprudence,  with  reference  to  trial 
hy  jury ;  for,  according  to  the  theory  of 
our  law,  the  judge  decides  concerning  the 
law,  and  the  jury  concerning  the  fact. 
This  maxim  is  however  little  more  than 
theory  ;  for  in  practice  the  jury,  by  its 
jx)wer  of  returning  a  general  verdict,  is 
judge  both  of  the  law  and  the  fact. 
[  Jury  ]  On  certain  questions  which 
necessarily  arise  in  the  administration  of 
justice,  and  which  are  questions  neither 
of  law  nor  of  fact  (such  as  "  due  dili- 
jgence,"  "  reasonable  notice,"  "  probable 
cause,"  &c.)  see  an  article  in  the  Law 
MoAjazine,  vol.  xii.  pp.  53-74. 

Laws,  considered  singly,  have  been 
divided  into  numerous  species,  as  decla- 


ratory, remedial,  penal,  repealing,  &e. 
laws.  Concerning  these  see  Austin's 
Province  of  Jurisprudence,  p.  22,  and 
Dwarris  On  Statutes,  c.  10. 

4.  Origin  and  End  of  Positive  Imw. — 
It  has  been  above  stated  that  all  positive 
laws  are  commands,  direct  or  indirect, 
of  the  person  or  persons  exercising  su- 
preme political  power  in  an  independent 
society.  Consequently  the  notion  that 
positive  laws  are  derived  from  a  compact 
between  sovereign  and  subjects  (styled  the 
original  or  social  contract)  is  a  delusion. 

The  proper  end  of  positive  law  is  the 
promotion  of  the  temporal  happiness,  or 
well  being,  of  the  community  over  which 
the  law  extends.  Thus  Aristotle,  in  his 
*  Politics,'  says  that "  political  society  was 
formed  in  order  to  enable  men  to  live, 
and  it  continues  to  exist  in  order  that 
they  may  live  happily  "  (1.  2.).  "  Finis 
et  Scopus  (says  Lord  Bacon)  quem  leges 
intueri  atque  ad  quem  jussiones  et  sanc- 
tiones  suas  dirigere  debent,  non  alius  est 
quam  ut  cives  feliciter  degant  "  (  iJe 
Augrn.,  lib.  viii.  Aph.  5.)  The  meaning 
of  Aristotle  and  Bacon,  in  the  passages 
just  cited,  was  no  other  than  that  ex- 
pressed by  Mr.  Bentham  in  his  well- 
known  formula,  that  the  end  of  political 
government  is  "  the  greatest  happiness  of 
the  greatest  number." 

We  have  stated  that  the  proper  end  of 
positive  law  is  the  promotion  of  the  tem- 
poral happiness  of  the  community.  The 
end  of  the  political  union  is  the  promo- 
tion of  the  happiness  of  its  members  in 
the  present  state  of  existence ;  that  is  to 
say,  in  the  existence  which  is  compre- 
hended between  birth  and  death.  The 
promotion  of  men's  happiness  in  the  ex- 
istence which  commences  after  death  is 
the  end  of  the  religious  or  ecclesiastical 
imion.  (See  Warburton's  Divine  Lega- 
tion, b.  1,  s.  2,  vol.  i.  p.  215,  8vo.  ed.) 

From  the  benevolence  of  the  Deity,  it 
is  presumed  that  those  rules  which  tend 
the  most  to  produce  the  happiness  of  his 
creatures  are  most  agreeable  to  him  ;  and 
consequently  the  term  "  Divine  law"  (also 
called  natural  law)  is  used  to  signify 
those  maxims  to  which  human  law- 
ought  to  conform.  In  the  vast  countries 
where  the  Mohammedan  and  Brahminical 
religions  prevail,  a  great  proportion  of 
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the  positive  law  is  supposed  to  be  derived 
from  the  direct  revelation  of  a  superna- 
tural being;  and  therefore  the  Divine 
law  and  the  positive  laws  of  the  state  in 
great  measure  coincide.  The  Christian 
dispensation  however  does  not  (like  the 
Jewish)  contain  any  system  of  rules  out 
of  which  a  body  of  positive  law  can  be 
formed,  or  which  can  be  enforced  by  a 
civil  government.  Consequently,  in 
Christian  countries  a  very  small  part  of 
positive  law  is  founded  upon  precepts  de- 
rived from  immediate  revelation  :  the  far 
greater  part  of  positive  law  is  or  ought  to 
be  fashioned  upon  rules  of  Divine  law, 
which  are  only  discoverable  by  a  process 
of  inference  from  the  phenomena  of  hu- 
man society. 

LAW,  CRIMINAL.  The  object  of 
the  English  as  of  every  other  system  of 
Criminal  Law  is  the  prevention  of  inju- 
ries by  the  terror  of  punishment ;  but  it  is 
not  every  injury  the  commission  of  which 
the  law  thinks  fit  to  prevent  by  such 
means ;  in  most  cases  it  is  satisfied  with 
the  redress  of  injuries  after  they  have 
been  committed,  by  either  restoring  the 
party  injured  to  his  right,  where  that  is 
possible,  or  by  giving  him  compensation 
in  damages.  In  law,  an  injury  is  any 
violation  of  a  legal  right  or  omission  of 
a  legal  duty :  a  crime,  then,  may  be  de- 
fined to  be  such  a  violation  of  a  legal 
right  or  omission  of  a  legal  duty  as  sub- 
jects the  person  guilty  of  it  to  punish- 
ment. Such  acts  or  omissions  for  which 
the  law  affords  redress  only  have,  in  Eng- 
land, been  usually  denominated  civil  in- 
juries as  contradistinguished  from  crimes. 
It  is  to  be  obsei-ved  however,  that,  in 
strictness,  every  crime  includes  an  injury, 
in  respect  of  which  some  individual  or 
the  public  may  be  entitled  to  redress.  In 
fi'lony,  indeed,  such  injury  is  said  to  be 
merged  in  the  crime;  but  this  doctrine 
appears  to  have  originated  in  the  circum- 
stance of  all  felonies  having,  with  one  or 
two  exceptions,  been  originally  punishal)le 
with  death  and  having  worked  a  forfeiture 
of  all  the  offender's  property,  and  so  ren- 
dered redress  impossible. 

Crimes,  according  to  the  English  law, 
are  divisible  into  two  great  classes,  which 
depend  upon  the  mode  of  proceeding  pecu- 
liar to  each,  viz.  into 


1st.  Such  as  are  punishable  on  indict- 
ment or  information  (the  common  law 
methods  of  proceeding). 

2dly.  Such  as  are  punishable  on  sum- 
mary conviction  before  a  justice  or  jus- 
tices of  the  peace  or  other  authorized 
persons,  without  the  intervention  of  a 
jury  (a  mode  of  proceeding  derived  en- 
tirely from  special  statutory  enactments). 

It  is  proposed,  in  the  first  place,  to 
treat  of  offences  punishable  on  indict- 
ment or  information,  and  afterwards  to 
shortly  refer  to  those  punishable  on  sum- 
mary conviction. 

Offences  punishable  on  Indictment  or 
Information. 

Indictable  offences  are  distributable 
into  four  classes  or  divisions,  viz. :  Trea- 
sons, Praemunires,  Felonies,  and  Misde- 
meanors. Persons  who  commit  the  of- 
fences which  constitute  the  last-mentioned 
division  may  also  be  prosecuted  by  cri- 
minal information  instead  of  being  in- 
dicted. 

The  distinction  between  these  classes 
is,  for  the  most  part,  a  merely  arbitrary- 
one,  without  any  apparent  reference  to 
rule  or  principle,  the  consequence  of 
which  is  that  offences  in  their  nature 
wholly  undistinguishable  are,  in  many 
instances,  separated  and  subjected  to 
punishments  widely  disproportionate,  and 
to  forms  of  procedure  widely  dissimilar. 
In  fact,  the  only  real  distinguishing  fea- 
ture between  one  class  of  crimes  and 
another,  at  the  present  day,  is  to  be  found 
in  certain  peculiarities  of  punishment 
and  procedure  incident  to  each.  For- 
merly, however,  the  classes  of  crimes 
were  marked  by  distinctive  character- 
istics ;  but  they  have  subsequently,  either 
by  artificial  constructions  of  the  courts 
or  by  legislative  enactment,  been  made  to 
embrace  offences  of  a  very  different  na- 
ture from  those  originally  included  within 
them.  For  instance,  the  crime  of  treason, 
whether  high  or  petit,  implied  a  viola- 
tion of  the  allegiance  due  from  an  in- 
ferior to  a  superior.  In  the  case  of  high 
treason,  so  called  "  by  way  of  eminent 
distinction,"  it  was  the  violation  of  the 
allegiance  due  from  a  subject  to  his  liege 
lord  and  sovereign ;  and  in  case  of  petit 
treason,  which  was  limited  to  the  murder 
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of  a  husband  by  his  wife,  a  master  by  his 
vServant,  or  an  ecclesiastic  by  his  inferior 
who  owed  him  faith  and  obedience,  it  was 
the  breach  of  the  allegiance  of  private 
and  domestic  faith.* 

The  characteristic  above  pointed  out 
*an  no  longer  be  traced  in  many  of 
the  various  constructive  treasons  which 
have  been  from  time  to  time  created 
by  the  courts.  It  will  be  sufficient 
here  to  give  a  single  illustration  of 
die  mode  in  which  the  law  of  treason 
has  been  stretched  to  reach  cases  totally 
inconsistent  with  its  original  design. 
By  one  of  the  clauses  of  the  statute  of 
treasons  (25  Edw.  III.  c.  2)  it  is  de- 
clared to  be  treason  to  levy  war  against 
the  king.  A  riotous  assembly  attempting 
by  force  to  redress  a  public  grievance, 
as,  for  example,  to  pull  down  all  in- 
closures  or  to  burn  all  meeting-houses, 
has  been  held  to  be  a  levying  of  war 
within  the  meaning  of  this  clause,  al- 
though there  has  been  no  direct  intention 
or  design  whatever  against  either  the 
state  or  the  person  of  the  king.  This 
construction  is  said  to  depend  upon  the 
generality  of  the  design.  If  the  intention 
be  to  pull  down  particular  inclosures  or 
raeeting-houses  only,  the  offence  is  a  mere 
riot,  and  in  quality  a  simple  misde- 
meanor. Although  the  generality  of  the 
design  may  be  a  reason  for  awarding  a 
higher  punishment  in  the  former  than  in 
the  latter  case,  there  appears  to  be  no 
foundation  in  reason  or  principle  for  con- 
struing an  offence,  which  but  for  such 
generality  would  be  a  misdemeanor  only, 
to  amount  to  the  crime  of  treason  in 
levying  war  against  the  king.  The  Cri- 
minal Law  Commissioners  (4th,  .5th,  and 
6th  Reports)  have  recommended  that 
this  offence  should  no  longer  be  con- 
sidered to  fall  within  the  statute  of  trea- 
sons. They  propose  that  the  only  assem- 
blings or  risings  of  the  people  which 
should  amount  to  a  levying  of  war  against 
the  king  should  be  such  as  are  against 
the  person  of  the  king,  or  against  any 
army  or  force  appointed  by  him  in  op- 
position to  his  authority,  or  with  intent 


*  Petit  Treason  was  abolished  by  the  9  Geo.  IV. 
c.  3i,s.  2,  and  the  offences  constituting  it  de- 
tlMT«d  to  be  murder  only. 


to  do  him  bodily  harm,  or  impose  any 
restraint  upon  his  person,  or  to  depose 
him,  or  to  dispossess  or  deprive  him  of 
any  portion  of  his  dominions  or  regal 
authority,  or  with  intent  by  force  or 
constraint  to  compel  him  to  change  his 
measures  or  counsels,  or  to  put  any  force 
or  constraint  upon  or  to  intimidate  or 
overawe  both  houses  or  either  house  of 
parliament;  and  that  no  assembling  or 
rising  of  the  people  should  by  reason 
of  any  illegality  or  generality  of  purpose 
be  deemed  to  be  a  levying  of  war  against 
the  king,  unless  it  be  with  one  or  other  of 
the  several  intentions  before  mentioned. 
Such  riotous  and  tumultuous  meetings 
as  have  no  such  intention  in  view  they 
recommend  should  be  denominated  fe- 
lonies or  misdemeanors  merely,  according 
to  the  circumstances  by  which  they  are 
attended. 

Again,  the  term  ''Praemunire"  was 
originally  applied  to  offences  which  con- 
sisted in  the  introduction  of  any  foreign 
jurisdiction,  more  especially  the  autho- 
rity of  the  See  of  Rome,  into  the  king- 
dom ;  but  has  subsequently,  to  use  the 
language  of  Mr.  Serjeant  Hawkins  {Pleas 
of  the  Crown,  b.  1,  c.  19),  "been  applied 
to  other  heinous  crimes,  for  the  most 
part  having  relation  to  the  offences  origi- 
nally coming  under  the  notion  of  prse- 
muuire,  but  in  some  instances  none  at 
all."  The  Habeas  Corpus  Act  (31 
Car.  II.  c.  12)  contains  an  instance  of 
the  latter  mode  of  application.  By  the 
12th  section  of  that  act  it  is  made  a 
Prcemunire  to  send  any  inhabitant  of 
England,  Wales,  or  the  town  of  Berwick- 
upon-Tweed,  a  prisoner  beyond  the  seas 
in  defiance  of  its  provisions  to  the  con- 
trary. 

The  term  "  Praemunire"  was  adopted 
from  the  first  word  of  the  original  writ 
on  which  the  subsequent  proceedings 
were  founded :  "  Prceynunire  (for  prcevio- 
neri)  facias  A  B.  quod  sit  coram  nobis," 
&c.  [Pr^munire.]  The  Criminal  Law 
Commissioners  propose  to  abolish  prae- 
munires as  a  class  of  crimes.  (Seventh 
Report.) 

The  crime  of  felony  had  its  origin  in 
very  remote  times,  and  was  founded  upon 
feudal  principles.  Its  incidents  were  not 
formerly,  as  they  are  now,  of  a  merely 


LAW,  CRIMINAL. 


[  183  ] 


LAW,  CRIMINAL. 


arbitrary  nature,  peremptorily  annexed 
to  certain  criminal  acts  without  refer- 
ence to  rule  or  principle.  The  crime 
originally  consisted  in  a  violation  of  the 
feudal  contract  by  the  misconduct  of  the 
lord  or  of  the  tenant ;  and  where  com- 
mitted by  the  tenant,  occasioned  as  a 
consequence  the  forfeiture  of  his  feud  to 
the  lord.  (4  Black.  Comm.,  p.  96 ;  4th 
and  7th  JRepts.  of  Crim.  Law  Commrs.) 

Those  crimes,  therefore,  which  induced 
such  forfeiture,  and,  by  a  small  deflection 
from  the  original  sense,  those  which  in- 
duced the  forfeiture  of  goods  also,  were 
denominated  felonies  ;  and  afterwards  by 
long  use  the  term  felony  came  to  sig- 
nify the  actual  crime  itself,  and  not  the 
penal  consequence.  "  So  that,  upon  the 
whole,"  to  use  the  words  of  Mr.  Justice 
Blackstone  (4  Comm,  p.  95),  "the  only 
adequate  definition  of  felony  seems  to  be 
that  which  is  before  laid  down,  viz.  an 
offence  which  occasions  a  total  forfeiture 
of  either  lands  or  goods,  or  both,  at  the 
common  law ;  and  to  which  capital  or  other 
punishment  may  be  superadded  accord- 
ing to  the  degree  of  guilt."  Where  the 
punishment  is  less  than  capital,  the  of- 
fender loses  his  goods  only ;  where  capital, 
his  lands  as  well  as  his  goods.  The  crimes 
which  occasioned  such  forfeiture  were 
originally,  with  one  or  two  exceptions, 
capital :  but  at  the  present  day  there  are 
offences  for  which  no  greater  punishment 
can  be  inflicted  than  imprisonment  for  a 
term  not  exceeding  three  years,  which 
are  felonies,  and  consequently  occasion 
the  forfeiture  of  all  the  offender's  goods 
and  chattels;  whilst  other  crimes,  for 
which  the  punishment  may  be  as  high  as 
transportation  for  fourteen  years,  and  in 
one  instance  muHt  he  for  life,  are  misde- 
meanors only,  and  work  no  forfeiture. 
It  is  apparent  from  this  that  the  present 
law  is  very  defective,  and  that  the  amount 
of  punishment  is  no  longer  the  test 
of  distinction  between  a  felony  and  mis- 
demeanor. It  is  proposed  l)y  the  ('rim- 
minal  Law  Commissioners  (Seventh  Rep. 
p.  I'i)  to  remedy  this  by  making  the  lia- 
bility to  transportation  the  test  of  dis- 
tinction, i.e.  that  all  offences  liable  to  a 
lesspnnishment  than  transportation  should 
be  misdemeanors  only. 

The  term  "Misdemeanor"  is  used  in 


the  English  system  of  Criminal  Law  to 
denote  such  indictable  offences  as  are  of  a 
lower  degree  than  felony. 

We  shall  now  point  out  the  peculiarities 
of  punishment  which  distinguish  one  class 
of  crimes  from  another  at  the  present  day. 
In  order  to  this,  the  penal  consequences 
incident  to  the  whole  body  of  offences  con- 
stituting each  class  will  be  first  stated,  and 
then  in  what  respects  those  consequences 
differ  from  each  other.  The  classes  will 
be  taken  in  the  same  order  as  above. 

1st.  Treasons. — Treasons,  with  one  ex- 
ception mentioned  below,  are  capital ;  but 
whether  capital  or  not,  the  offender,  upon 
conviction,  forfeits  to  the  crown  the  per- 
sonal estate  of  every  description,  whether 
in  action  or  possession,  or  settled  by  way 
of  trust,  which  the  offender  has  otherwise 
than  as  an  executor  (Cro.  Car.  .566),  or  a 
trustee,  or  a  mortgagee  (4  &  5  Wm.  IV. 
c.  23,  s.  3)  at  the  time  of  conviction ;  and 
in  the  case  of  capital  treasons,  ripoii  at- 
tainder by  judyment  of  death  or  outlawry, 
the  bloodL  of  the  offender  is  corrupted,  but 
not  so  as  to  obstruct  descents  to  such  of- 
fender's posterity,  when  they  are  obliged 
to  derive  a  title  through  such  offender  to 
a  remoter  ancestor  (3  &  4  Wm.  IV.  c. 
106,  s.  10),  and  all  the  freehold  lands 
and  tenements  of  inheritance  in  fee- 
simple  or  fee-tail,  and  all  other  heredita- 
ments (except  copyholds),  whether  in 
possession,  reversion,  or  remainder ;  and 
all  the  rights  of  entry  on  freehold  lands 
and  tenements  which  the  offender  has 
(otherwise  than  as  a  trustee  or  mort- 
gagee, 4  &  5  Wm.  IV.  c.  23,  s.  3)  at  the 
time  of  the  offence  committed  or  at  any 
time  afterwards,  and  also  the  profits  of 
all  freehold  lands  and  tenements  which 
the  offender  has  in  his  or  her  own  right 
for  life,  so  long  as  such  interest  shall 
subsist,  and,  if  the  offender  be  a  male, 
his  wife's  dower,  are  forfeited  to  the 
crown  (4  Black.  Comm.,  381 ;  26  Hen. 
VIII.  c.  13,  s.  5;  33  Hen.  VIII.  c.  20, 
s.  2  ;  and  5  &  6  Kdw.  VI.  c.  11,  ss.  9  and 
13);  and  all  the  copyhold  estates  belong 
ing  to  the  offender  at  the  time  of  the  of- 
fence committed  are  forfeited  to  the  lord  of 
the  manor  (Com.  Dig.  Cojiyhold  (M"l  I.). 
The  above  penal  coMse(juences  are  general 
to  all  capital  treasons,  unless,  as  is  some- 
times tlie  cai.e,  the  act  which  creates  the 
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particular  treason  expressly  exempts  from 
some  of  them.  The  before-mentioned 
non-capital  treason  renders  the  party 
guilty  of  it  liable  to  those  only  of  the 
above  consequences  which  accrue  upon 
conviction,  since  the  others  follow  only 
upon  the  party's  being  attainted,  that  is, 
sentenced  to  death  or  outlawed,  which 
latter,  in  the  case  of  capital  treasons  and 
felonies,  is  of  the  same  effect  as  being 
sentenced  to  death.  The  existence  of 
this  non-cai)ital  treason  would  appear  to 
be  the  result  of  inadvertence.  By  the 
Forgery  Consolidation  Act  (11  Geo.  IV. 
&  1  Wm,  IV.  c.  <J6),  it  was  declared 
to  be  treason  and  punishable  with  death 
to  forge  the  great  and  other  royal  seals 
and  the  sign  manual.  By  the  2  &  3  Wm. 
IV.  c.  123,  the  punishment  of  death  was 
repealed  for  forgery  in  all  but  the  two 
cases  of  wills  and  powers  of  attorney  to 
transfer  stock  (it  has  been  since  taken 
away  in  those  cases  also  by  the  7  Wm. 
IV.  &  1  Vict.  c.  8-t) ;  but  the  quality  of 
the  offences  enumerated  in  the  Forgery 
Consolidation  Act  was  left  without  altera- 
tion ;  so  that  to  forge  the  royal  seals,  &c. 
would  appear  to  be  still  treason,  though 
no  longer  a  capital  offence. 

The  judgment  of  death  in  the  case  of 
treason  is  that  the  offender,  if  a  male,  be 
drawn  on  a  hurdle  to  the  place  of  execu- 
tion, and  be  there  hanged  by  the  neck 
until  dead ;  and  that  afterwards  the  head 
be  severed  from  the  body  of  such  of- 
fender, and  the  body  be  divided  into  four 
quarters,  to  be  disposed  of  as  her  majesty 
shall  think  fit  (54  Geo.  III.  c.  14G)  ;  and, 
if  a  female,  that  the  offender  be  drawn 
to  the  place  of  execution  and  be  there 
hanged  by  the  neck  until  dead  (30  Geo. 
III.  c.  48,  s.  1).  The  queen,  however, 
may,  by  warrant  under  her  sign  manual, 
countersigned  by  a  principal  secretary  of 
state,  direct,  where  the  offender  is  a  male, 
that  he  shall  not  be  drawn,  but  taken  in 
such  manner  as  in  the  warrant  shall  be 
expressed  to  the  place  of  execution,  and 
that  he  shall  not  be  hanged,  but  be  be- 
headed, whilst  alive,  instead  (54  Geo.  III. 
C.  146,  s.  2). 

2.  rrftmniiires. — The  penalties  of  prae- 
munire, as  shortly  summed  up  by  Sir  Ed- 
ward Coke  ( 1  Inst.  1 30  a.),  are, "  that  from 
the  conviction  the  defendant  shall  be  out  of 


the  king's  protection,  and  his  lands  and 
tenements"  (^i.  e.  in  fee-simple  or  for  life, 
but  not  in  tail,  beyond  his  life  interest 
therein),  "goods  and  chattels,  forfeited 
to  the  king ;  and  that  his  body  shall  re- 
main in  prison  at  the  kings  pleasure,  or, 
as  other  authorities  have  it,  during  life." 
These  penalties  were  first  imposed  by  the 
Stat.  If)  Rich.  II.  c.  5  (commonly  called 
the  Statute  of  PnEmunire) ;  and  it  is  by 
reference  to  that  statute  that  all  subse- 
quent prajraunires  have  been  made  pu- 
nishable. It  was  formerly  supposed  that 
a  person  convicted  of  praemunire,  being 
put  out  of  the  king's  protection,  might  be 
killed  with  impunity  as  being  the  king's 
enemy ;  but  by  the  5  Eliz.  c.  1,  ss.  21  and 
22,  it  was  enacted  that  it  should  not  be 
lawful  to  kill  any  person  attainted  in  a 
prajmunire,  saving  such  pains  of  death  or 
other  hurt  or  punishment  as  theretofore 
might,  without  danger  of  law,  be  done 
upon  persons  sending  or  bringing  into  the 
realm,  &c.  any  process,  &c.  from  the  See 
of  Rome.  Prsemunires,  although  they 
occasion  a  forfeiture  of  the  offender's 
lands  and  goods,  are  not  felonies.  To 
constitute  a  felony  the  offence  must  have 
worked  a  forfeiture  at  the  common  law  ; 
but  in  the  case  of  prajmunire  the  for- 
feiture is  made  a  part  of  the  punishment 
by  statute  merely,  which  is  not  sufficient. 
(4  Black.  Co/rtm.,  pp.  94  and  118.) 

3.  Felonies.  —  All  felonies,  as  stated 
above,  were  originally,  with  one  or  two  ex- 
ceptions, punishable  with  death ;  but  the 
offender,  unless  the  felony  was  excluded 
from  the  benefit  of  clergy,  was  entitled, 
for  a  first  offence,  to  be  discharged  from 
the  capital  punishment  upon  praying  that 
benefit.  [Benefit  of  Clergy.]  But 
now,  since  the  passing  of  the  7  &  8  Geo. 
IV.  c.  28,  no  felony  is  punishable  with 
death  unless  it  was  excluded  from  the 
benefit  of  clergy  before  or  on  the  14th 
Nov.,  182(i,  or  has  been  or  shall  be  made 
punishable  with  death  by  some  statute 
passed  since  that  day.  Where  not  capital, 
felonies  are  punishable  either  in  the  man- 
ner prescribed  by  the  statute  or  statutes 
specially  relating  to  such  felonies,  or, 
where  no  punishment  has  been  or  may 
hereafter  be  specially  provided,  with 
transportation  for  seven  years,  or  impri- 
sonment for  any  term  not  exceeding  two 
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years,  with  the  addition,  if  the  court  shall 
think  fit,  of  whipping,  where  the  offender 
is  a  male,  hard  labour  and  solitary  con- 
finement, or  any  of  them.  (7  &  8  Geo.  IV. 
c,  28,  ss.  7  and  8.)  Such  confinement  must 
not  however  be  for  a  longer  period  than 
one  month  at  a  time,  or  three  months  in  a 
year.  (7  Will.  IV.  &  1  Vict.  c.  90, 
s.  5.)  In  the  case  of  all  felonies,  whe- 
ther capital  or  not,  the  offender  immedi- 
ately on  conviction  forfeits  to  the  crown 
all  the  personal  estate  of  every  descrip- 
tion, whether  in  action  or  possession,  or 
settled  by  way  of  trust,  which  he  has 
otherwise  than  as  an  executor  (Cro.  Car. " 
5()6),  or  a  trustee  or  mortgagee  (4  &  5 
Will.  IV.  c.  23,  s.  3),  at  the  time  of  con- 
viction (Bac.  Abrid.,  'Forfeiture*  (B); 
Co.-Litt.  391  a);  and  in  the  case  of  all 
capital  felonies,  upon  attainder  bj/  judg- 
ment of  death  or  outlawry,  forfeits  to  the 
crown  the  profits  of  all  estates  of  freehold 
(4  Black.  Comm.,  385),  and  of  things 
not  lying  in  tenure  (Bac.  Abrid.  '  For- 
feiture' (A)),  and  to  the  lord  of  the 
manor  the  profits  of  all  estates  of  copy- 
hold (Hawk.  P.C.  b.  2,  c.  49,  s.  7  ;  Lord 
Cornwall's  case,  2  Vent.  38-9),  which  the 
offender  has,  otherwise  than  as  a  trustee 
or  mortgagee  (4  &  5  Will.  IV.  c.  23, 
s.  3),  at  the  time  of  the  offence  com- 
mitted, during  his  life ;  and  his  blood  is 
corrupted  (but  not  so  as  to  obstruct  de- 
scents to  the  posterity  of  such  otiender 
•where  they  are  obliged  to  derive  a  title 
through  him  to  a  ren»oter  ancestor  (3  &  4 
Will,  IV.  c.  106,  6.  10),  and  after  his 
death  his  copyholds  which  he  holds  in 
fee-simple  are  forfeited  to  the  lord  of  the 
manor.  (Scriven  On  Copijholds,  523, 
note  (d).)  And  also  in  the  case  of  mur- 
der, all  his  freehold  lands  and  tenements 
in  fee-simple  escheat  (subject  to  what  is 
called  the  crown's  year,  day  and  waste) 
to  the  lord  of  the  fee.  (54  Geo.  III.  c. 
145;  Co.-Litt  391  a;  4  Black.  Comm. 
3«5.) 

The  judgment  of  death  in  the  case  of 
all  capital  felonies,  except  murder,  is 
that  the  offender  l)c  hanged  by  the  neck 
until  dead  (2  Hales  1\(\  41 1) ;  and,  in 
the  case  of  murder,  it  is  the  same, 
with  the  addition  that  the  offender's  l)ody 
shall  be  buried  within  the  precincts  of 
the  prison  in  which  he  shall  have  been 


confined  after  conviction.  (2  &  3  Will. 
IV.  c.  75,  s.  16 ;  4  &  5  Will.  IV.  c.  26.) 
The  court  however  is  empowered,  if  it 
shall  think  that  the  offender  is  a  fit  sub- 
ject to  be  recommended  to  the  royal 
mercy,  to  abstain  from  pronouncing  judg- 
ment of  death  upon  him,  and  to  order 
such  judgment  to  be  entered  of  record  in- 
stead ;  and  the  judgment  so  recorded  has 
the  same  effect  as  if  pronounced  and  the 
party  were  reprieved.  (4  Geo.  IV.  c.  48 
ss.  1  and  2 ;  6  &  7  Will.  IV.  c.  30,  s.  2.)* 

4.  Misdemeanors. — The  punishment  in 
the  case  of  misdemeanors,  where  none  is 
specially  provided  by  statute,  is  generally 
fine  and  imprisonment. 

From  what  has  been  stated,  it  will  be 
seen  that  the  circumstance,  so  far  as 
punishment  is  concerned,  which  dis- 
tinguishes misdemeanors  from  all  the 
other  classes  of  offences,  is  the  ab- 
sence of  forfeiture  as  a  necessary  con- 
sequence of  conviction.  The  distinction 
between  praemunires  and  felonies  (which 
term,  it  should  be  remarked,  in  its  largest 
sense,  includes  treasons,  on  account  of 
the  forfeiture  which  that  class  of  crimes 
occasions)  is,  that  the  forfeiture  which 
ensues  upon  a  conviction  of  the  former 
is  as  before  observed,  in  pursuance  of 
statutable  provisions;  whereas  in  the 
latter  case  it  is  a  common  law  conse- 
quence of  the  offence,  and  follows  as  a 
matter  of  course  whenever  a  crime  is  de- 
clared to  be  a  felony.  There  appears  to 
be  no  distinction  as  regards  punishment, 
independently  of  special  statutable  enact- 
ment, between  non-capital  felonies  (the 
term  is  used  here  in  its  ordinary  re- 
stricted sense)  and  the  non-capital  treason 
above  described ;  but  the  difference  be- 
tween felonies  and  treasons  when  punish- 
able with  death  is  very  considerable.  In 
the  case  of  felonies  the  offender  upon  attain- 
der /or/ei7s  to  the  crown  the  profits  only  of 
such  freehold  and  copyhold  lands  as  he 
had  at  the  time  of  committing  the  offence, 
during  his  life,  and  after  his  death,  his 


♦  See  R.  V.  Hork,  2  M.  &  Ro.  381,  where  it 
WM  hdd  that  sinoe  the  pu.<win^  of  the  6  &  7  Will. 
IV.  c.  30,  disath  may  be  recorded  in  the  case  o( 
murder  na  well  hjs  other  capital  felonies,  notwith- 
standing  the  exception  contained  in  the  4  (Jeo« 
IV    c.  48. 
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copyholds  in  fee-simple  are  forfeited  to  1  to  refer  to  these  when  describ 


the  lord  of  the  manor ;  and  even  where 
attainted  of  murder,  though  his  freehold 
estates  in  fee-simple  fail  after  his  death, 
it  is  not  as  a  consequence  of  the  law  of  for- 
feiture, but  because  they  escheat  for  want 
of  heirs  capable  of  succeeding  to  them, 
owing  to  his  blood  being  corrupted  by 
the  attainder;  and  it  is  on  account  of 
such  estates  escheating  and  not  being  for- 
feited that  they  go  to  the  lord  of  the  fee 
(that  is,  subject  to  the  crown's  year,  day 
and  waste),  and  not  to  the  crown,  unless 
there  appears  to  be  no  intermediate  lord 
between  the  offender  and  the  crown,  in 
which  event  the  crown  takes  as  ultimate 
lord  of  the  fee.  In  the  case  of  treason, 
however,  the  offender  upon  attainder,  in- 
stead of  forfeiting  to  the  crown  the  pro- 
fits merely  of  such  freehold  lands  as  he 
had  at  the  time  of  committing  the  offence, 
during  his  life,  forfeits  all  freehold  estates 
of  inheritance,  as  well  those  in  fee-tail 
as  those  in  fee-simple,  and  not  only  such 
as  he  had  at  the  time  of  the  commission 
of  the  offence,  but  those  also  which  he 
may  acquire  at  any  time  afterwards ;  and 
instead  of  forfeiting  to  the  crown  the  pro- 
fits of  liis  copyholds  during  his  life,  and 
to  the  loifd  of  the  manor  his  copyholds  in 
fee-simple  only,  he  forfeits  at  once  to  the 
lord  of  the  manor  all  the  copyholds  be- 
longing to  him  at  the  time  the  offence  was 
committed.  Where  the  offender  is  a 
male,  his  wife's  dower  is  also  forfeited  to 
the  crown,  which  is  not  the  case  in  felony. 
It  is  to  be  observed  that  the  crown  is  now 
empowered  (see  59  Geo.  III.  c.  94)  to  re- 
store the  whole  or  any  part  of  any  lauds 
or  hereditaments  to  which  it  becomes  en- 
titled by  escheat  or  forfeiture  to  the 
family  of  the  offender,  a  provision  which 
has  greatly  mitigated  the  harshness  of 
the  law  of  forfeiture.  The  Criminal  Law 
Commissioners  however  recommend  the 
entire  abolition  of  the  confiscation  of  pro- 
perty as  a  necessary  incident  to  convic- 
tions for  treason  or  felony.  {Seventh  Re- 
port on  Criminal  Law.)  The  difference 
between  the  judgment  of  death  for  treason 
and  that  for  felony  requires  no  comment. 
Besides  the  above  peculiarities  of  pun- 
ishment, these  different  classes  of  offences 
are  distinguished  by  particular  forms  of 
procedure ;  but  it  will  be  more  convenient 
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general  system  of  criminal  procedure. 

Having  pointed  out  the  leading  cha- 
racteristics of  the  various  classes  into 
which  indictable  crimes  are  divisible  by 
the  law  of  England,  it  is  now  proposed 
to  state  shortly  what  are  the  different 
offences  comprised  under  each  of  those 
classes.  In  this  view  the  offences  belong- 
ing to  each  class  are  arranged  under 
their  several  punishments.  The  classes 
are  taken  in  the  same  order  as  before.  It 
will  be  proper,  however,  in  the  first  in- 
stance, to  show  what  persons  are  capable 
of  committing  crimes,  to  notice  one  or 
two  provisions  of  general  application,  for 
the  purpose  of  preventing  repetition,  and 
to  make  a  few  explanatory  observations. 

According  to  the  law  of  England,  all 
persons  above  the  age  of  seven  years,  ex- 
cept such  as  by  reason  of  unripeness, 
weakness,  unsoundness,  disease,  or  delu- 
sion of  mind,  are  incapable  of  discern- 
ing, at  the  time  they  do  an  act,  that  the 
act  is  contrary  either  to  the  law  of  God 
or  the  law  of  the  land,  are  criminally 
responsible  for  such  act ;  but  temporary 
incapacity  wilfully  incurred  by  intoxi- 
cation or  other  means  is  no  excuse. 
An  infant  of  the  age  of  seven  and  under 
fourteen  years,  however,  is  to  be  pre- 
sumed to  be  incapable  of  committing 
a  crime  until  the  contrary  be  proved. 
Duress,  also,  inducing  a  well-grounded 
fear  of  death  or  grievous  bodily  harm, 
will  excuse  a  person  acting  under  such 
duress  in  all  cases  except  treason  and 
murder ;  and  a  married  woman  commit- 
ting any  offence,  except  those  last-men- 
tioned, if  her  husband  be  present  at  the 
time,  shall  be  presumed  to  have  acted 
under  his  coercion,  and  be  entitled  to  an 
acquittal,  unless  it  appear  that  she  did 
not  so  act.  A  married  woman  also  shall 
not  be  liable  to  conviction  for  receiving 
her  husband  or  any  other  person  in  his 
presence  and  by  his  authority. 

The  following  provisions  are  of  general 
application.  By  the  stat.  7  Will.  IV.  & 
1  Vict.  c.  9CX,  s.  5,  it  is  enacted  that  no 
court  shall  direct  any  offender  to  be  kept 
in  solitary  confinement  for  any  longer 
period  than  one  month  at  a  time  or  than 
three  months  in  the  space  of  one  year- 
Whenever,  therefore,    in  the  followiug 
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fitatement  solitary  confinement  is  men- 
tioned as  part  of  the  punishment  for  any 
offence,  the  periods  during  which  it  may 
be  inflicted  are  to  be  understood  as  re- 
gulated by  the  above  provision. 

By  the  statute  7  Will.  IV.  &  1  Vic't. 
c.  85,  s.  11,  power  is  given  to  the  jury  on 
the  trial  of  any  person  for  any  felony 
whatever,  where  the  crime  charged  shall 
include  an  assault  against  the  person,  to 
acquit  of  the  felony,  and  to  find  a  verdict 
of  guilty  of  assault  against  the  person  in- 
dicted, if  the  evidence  shall  warrant  such 
finding;  and  thereupon  the  court  may 
imprison  the  person  so  found  guilty  of  an 
assault  for  any  term  not  exceeding  three 
years,  with  or  without  hard  labour  or  so- 
litary confinement,  or  with  both. 

By  the  stat.  1  Geo.  IV.  c.  57,  s.  3,  it  is 
provided  that  where  the  punishment  of 
whipping  ou  female  offenders  formed,  be- 
fore the  passing  of  that  act,  the  whole  or 
part  of  the  sentence  to  be  pronounced,  the 
court  may  pass  sentence  of  confinement 
to  hard  labour  for  any  time  not  exceeding 
six  months  nor  less  than  one  month,  or 
of  solitary  confinement,  in  lieu  of  the 
sentence  of  being  whipped.  In  all  cases, 
therefore,  where  whipping  is  mentioned 
to  be  part  of  the  punishment,  without  its 
being  restricted  to  males,  the  above  pro- 
vision operates. 

By  the  3  &  4  Vict.  c.  Ill,  made  per- 
petual by  5  &  6  Vict.  c.  85,  members  of 
joint-stock  or  other  banking  companies, 
consisting  of  more  than  six  persons,  com- 
mitting offences  against  or  with  intent  to 
injure  or  defraud  such  co-partnerships, 
are  made  liable  to  the  same  punishments 
as  if  they  had  not  been  or  were  not 
members  of  such  co-partnerships. 

In  the  following  statement  the  general 
description  only  is  given  of  any  particular 
offence.  It  is  to  be  observed,  however, 
that  where  a  crime  is  defined  by  statute, 
the  enactment  in  most  cases  comprises,  in  . 
fact,  many  other  offences  distinct  from  the 
general  one,  though  in  nature  connected 
with  it.  For  the  details  of  such  enact- 
ments, reference  must  be  made  to  the 
statutes  cited  at  the  end  of  each  offence. 
With  respect  to  these  statutes,  those 
which  define  the  crime,  as  well  as  those 
which  declare  the  punishment,  are  re- 
ferred to  wherever  the  statutes  are  dis- 


tinct, and  these  are  arranged  as  regards 
any  particular  crime  in  the  order  of  date  ; 
and  generally,  but  not  universally,  where 
statutes  of  both  descriptions  are  referred 
to,  those  by  which  the  crime  is  defined 
stand  the  first  in  order.  The  following 
statement  contains  no  offence  contained 
in  any  merely  temporary  act,  or  in  any 
local  or  private  act,  of  a  date  subsequent 
to  the  period  since  which  such  acts  have 
been  printed  separately  from  the  public 
general  acts. 

I.  Treasons. — {Capital.) 

The  following  treasons  are  punishable 
with  death,*  viz. : — 

1.  Compassing  the  death  of  the  king 
(which  term  includes  a  queen  regnant) 
or  of  his  queen,  or  their  eldest  son  and 
heir ;  violating  the  king's  companion, 
(i.  e.  his  wife)  during  the  coverture,  or 
the  king's  eldest  daughter  unmarried,  or 
the  wife  of  the  king's  eldest  son  and  heir ; 
levying  war  against  the  king  in  his  realm, 
or  being  adherent  to  the  king's  enemies 
in  his  realm,  giving  them  aid  and  com- 
fort in  the  realm  or  elsewhere,  and  being 
thereof  attainted  of  open  deed ;  or  slaying 
the  chancellor,  treasurer,  or  the  king's 
justices  of  the  one  bench  or  the  other; 
justices  in  eyre  or  justices  of  assize,  or 
any  other  justices  assigned  to  hear  and 
determine,  being  in  their  places  doing 
their  offices.f    (25  Edw.  III.  st.  5,  c.  2.) 

2.  Endeavouring  to  prevent  the  person 
next  in  succession  to  the  crown,  according 
to  the  Acts  of  Settlement,  from  succeeding 
thereto.     (1  Anne,  st.  2,  c.  17,  s.  3.) 

3.  Affirming,  by  writing  or  printing, 
that  any  other  person  has  a  right  to  the 
crown  otherwise  than  according  to  the 
Acts  of  Settlement  and  the  Acts  for  the 
Union  of  England  and  Scotland ;  or  that 


*  To  conceal  or  keep  secret  any  treason  com- 
mitted or  intended  to  be  committed  is  termed 
misprision  of  treason,  and  is  punislialde  with  lo.'« 
of  tae  profits  of  lands  during  lie,  foneiture  of 
Koods,  and  imprisonment  for  life.  (See  1  &  St 
Phil,  and  Marv,  c.  10,  s.  8.) 

t  Hy  the  if  Hen.  VII.  c.  1,  it  is  enacted  XW 
no  person  who  att«^nd«  upon  t/f  king  Jiir  the  tim 
bring,  in  his  person,  and  does  him  true  and  faith 
fill  service  of  allegiance,  or  is  in  other  places  b^ 
his  commandment,  in  his  wars,  in  this  land  d 
witlioiit,  shall  for  such  deed  and  true  allegiance  bt 
convicted  or  attainted  of  treason. 
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the  crown,  with  the  authority  of  parlia- 
ment, is  unable  to  limit  the  descent  of 
the  crown.     (6  Anne,  c.  7,  s.  1.) 

4.  Compassing  or  intending  the  death 
or  destruction,  or  any  bodily  harm  tending 
to  death  or  destruction,  maim  or  wound- 
ing, imprisonment  or  restraint  of  the 
person  of  the  king ;  or  to  deprive  or  de- 
pose him  from  the  crown ;  or  to  levy  war 
against  him,  within  the  realm,  in  order 
to  compel  him  to  change  his  measures  or 
counsels,  or  in  order  to  overawe  the  parlia- 
ment; or  to  move  any  foreigner  to  in- 
vade any  of  the  British  dominions ;  such 
compassing  or  intention  being  expressed 
by  publishing  some  printing  or  writing, 
or  by  some  overt  act  or  deed.  (36  Geo. 
III.  c.  7,  s.  1,  made  perpetual  by  57  Geo. 
III.  c.  6.) 

5.  Being  married  to,  or  being  con- 
cerned in  procuring  the  marriage  of  any 
issue  of  her  present  majesty  whilst  such 
issue  are  under  eighteen  (in  case  the 
crown  shall  have  descended  to  any  such 
before  that  age),  without  the  consent  in 
writing  of  the  regent  and  the  assent  of 
both  Houses  of  Parliament.  (3  &  4  Vict. 
c.  52,  s.  4.) 

6.  Knowing  any  person  to  have  com- 
mitted any  of  the  before-mentioned  capi- 
tal treasons,  receiving,  relieving,  comfort- 
ing, or  assisting  him,  or  aiding  his  escape 
from  custody. 

7.  Bringing  into  the  realm  papal  bulls 
or  other  writings  or  instruments  from  the 
See  of  Rome ;  or  publishing  or  putting  in 
use  any  such  bulls,  writings,  or  instru- 
ments.*    (13  Eliz.  c.  2,  ss.  2  and  3.) 

Besides  the  last-mentioned  offence,  there 
also  existed  till  quite  recently  several 
other  capital  treasons  relating  to  the  See 
of  Rome ;  but  these  were  repealed  by  the 
T  &  8  Vict.  c.  102. 

Treason — {Non-  Capital.) 
The  following  treason  (the  one  already 
alluded  to)  is  punishable  with  transporta- 
tion for  life  or  not  less  than  seven  years, 
or  with  imprisonment  for  any  term  not 
exceeding  four  nor  less  than  two  years, 


*  The  repeal  of  this  offence  is  recommended  by 
the  Commissioners  for  revisinjj  and  consolidating 
the  Criminal  Law.  See  tlieir  Report  on  Penalties 
and  Disabilities  in  rej^ard  to  Religious  Opinions, 
dated  the  30th  May,  1 84a. 


with  or  without  hard  labour  or  solitary 
confinement,  or  with  both,  viz. : — 

1.  Forgery  of  the  great  seal,  her  ma 
jesty's  privy  seal,  any  privy  signet  of  her 
majesty,  the  royal  sign  manual,  the  seals 
appointed  to  be  used  in  Scotland,  and  the 
great  and  privy  seals  of  Ireland.  (11 
Geo.  IV.  &  1  Wm.  IV.  c.  66,  s.  2 ;  2  &  3 
Wm.  IV.  c.  123  ;  3  &  4  Wm.  IV.  c.  44, 
s.  3 ;  7  Wm.  IV.  &  1  Vict.  c.  84,  ss.  2 
and  3.) 

II.   PR.aEMDNIRES. 

The  following  ai*e  the  offences  coming 
under  this  denomination  still  in  force  : — 

1 .  Derogating  from  the  queen's  courts 
(27  Edw.  III.  Stat.  1,  c.  1,  s.  1). 

2.  Deans  and  chapters  omitting  to  elect 
a  bishop ;  and  archbishops  or  bishops  to 
consecrate  the  person  so  elected,  after  re- 
ceiving the  queen's  conge'  d'elire.  (25 
Hen.  VIII.  c.  20,  s.  7 ;  repealed  by  1  &  2 
Philip  and  Mary,  c.  8,  and  revived  by 
1  Eliz.  c.  7.) 

3.  Molesting  the  possessors  of  abbey 
lands  contrary  to  the  provisions  of  1  &  2 
Philip  and  Mary,  c.  8.  (1  &  2  Phil,  and 
Mary,  c.  8,  s.  40.) 

4.  Obtaining  any  stay  of  proceedings, 
other  than  by  arrest  of  judgment  or  writ 
of  error,  in  suits  for  monopolies.  (21  Jac. 
I.  c.  3,  s.  4.) 

5.  Procuring  any  stay  of  proceedings, 
other  than  by  the  authority  of  the  court, 
in  actions  brought  against  persons  for 
making  provision  or  purveyance  for  the 
crown.    (12  Car.  II.  c.  24,  s.  14.) 

6.  Asserting  maliciously  and  advisedly, 
by  speaking  or  writing,  that  both  or  either 
House  of  Parliament  has  a  legislative  au- 
thority without  the  crown.  (13  Car.  II. 
c.  1,  s.  3.) 

7.  Sending  any  subject  of  the  realm  a 
prisoner  beyond  the  seas  in  defiance  of  the 
Habeas  Corpus  Act.  (31  Car.  II.  c.  2, 
s.  12.) 

8.  Asserting,  maliciously  and  directly, 
by  preaching,  teaching,  or  advised  speak- 
ing, that  any  person,  other  than  accord- 
ing to  the  Acts  of  Settlenrent  and  Union, 
has  any  right  to  the  throne  of  these  king- 
doms, or  that  the  queen  and  parliament 
cannot  make  laws  to  limit  the  descent  of 
the  crown.     (6  Anne,  c.  7.  s.  2.) 

9.  Knowingly  and  wilfully  solemnizing, 
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assisting,  or  being  present  at  any  mar- 
riage forbidden  by  the  Royal  Marriage 
Act.     (12  Geo.  III.  c.  11,  s.  3.) 

10.  Aiding,  comforting,  or  maintaining 
persons  who  bring  into  the  realm  papal 
bulls  or  other  writings  or  instruments 
from  the  See  of  Rome  to  the  intent  to  up- 
hold the  jurisdiction  or  authority  of  the 
pope.*     (13  Eliz.  c.  2,  s.  4.) 

III.  Felonies. — {Capital.) 

The  following  felonies  are  punishable 
with  death,  viz. : — 

1.  Destroying  ships  of  war  or  her  ma- 
jesty's arsenals,  dock-yards,  naval,  mili- 
tary or  victualling  stores,  or  ofher  ammu- 
nition of  war,  &c.  (12  Geo.  III.  c.  24,  s.  \.) 

2.  Murder.    (9  Geo.  IV.  c.  31,  s.  3.) 

3.  Unnatural  offences.  (9  Geo.  iV. 
c.  31,  s.  15.) 

4.  Attempts  to  murder  by  adminis- 
tering poison,  or  by  wounding,  or  by  any 
other  means  where  bodily  injury  dan- 
gerous to  life  is  caused.  (7  Win.  IV. 
&  1  Vict.  c.  85,  s.  2.) 

5.  Burglary,  aggravated  by  striking  an 
inmate.  (7  Wm.  1 V.  &  1  Vict.  c.  86,  s.  2.) 

6.  Robbery,  aggravated  by  wounding 
the  person  robbed.  (7  Wm.  IV.  &  1 
Vict,  c.  87,  s.  2.) 

7.  Piracy,  aggravated  by  endangering 
the  life  of  any  person  on  board  of  the 
vessel  in  respect  of  which  the  piracy  is 
committed.  (7  Wm.  IV.  &  1  Vict.  c. 
88,  s.  4.) 

8.  Setting  fire  to  a  dwelling-house,  any 
person  being  therein.  (7  Wm.  IV.  &  1 
Vict.  c.  89,  s.  2.) 

9.  Destroying  vessels  with  intent  to 
murder,  or  whereby  human  life  is  endan- 
gered. (7  Wm.  IV.  &  1  Vict.  c.  89,  s.  4.) 

10.  Exhibiting  false  lights,  &c.  with 
intent  to  bring  ships  into  danger,  or  un- 
lawfully doing  anything  tending  to  the 
destruction  of  ships  in  distress.  (7  Wm. 
IV.  &  1  Vict.  c.  89,8.  5.) 

Besides  the  above  oflences,  that  of  wil- 
fully and  without  lawful  excuse  having 
or  being  possessed  of  any  forged  stamp 
used  in  pursuance  of  any  act  relating  to 
any  duties  on  gold  or  silver  plate  made 

•  llie  repeal  of  tliis  ofTenrc  is  recomm«'n(i<'(l 
by  the  (k)inmissioners  for  Kevisiny  and  Consoli- 
dating; the  Criminal  I>aw. 


or  wrought  in  Great  Britain,  for  the  pur- 
pose of  marking  or  stamping  such  plate, 
appears  to  be  still  punishable  with  death. 
That  offence  is  contained  in  '.  b  Geo. 

III.  c.  185,  s.  7,  by  virtue  of  which  en- 
actment it  was  formerly  also  a  capital 
crime  to  forge  or  utter  the  stamps  pro- 
vided for  marking  any  such  plate,  or  to 
fraudulently  remove  such  stamps  from 
one  piece  of  such  plate  to  another,  or 
privately  and  secretly  to  use  such  stamps 
with  intent  to  defraud  the  king.  The 
punishment  of  death  for  these  last  men- 
tioned offences  was  repealed,  however, 
by  11  Geo.  IV.  &  1  Wm.  IV.  c  66.  s.  1 
(as  to  the  forging  and  uttering),  and  by 

4  &  5  Vict.  c.  56,  s.  1  (as  to  the  remov- 
ing and  fraudulently  using)  ;  but  by 
some  inadvertence  (for  it  is  clear  that  it 
can  never  have  been  intended)  the  offence 
of  being  possessed,  without  lawful  ex- 
cuse, of  forged  stamps  for  marking  gold 
or  silver  plate  (the  least  criminal  of  all 
the  acts  specified  in  55  Geo.  III.  c.  185, 
s.  7)  is  still  left  capital. 

{Non- Capital.) 

Non-capital  felonies  are  punishable  as 
follows,  viz.,  with 

I.  Transportation  for  life,  and  previ- 
ously thereto  imprisonment,  with  or  with- 
out hard  labour,  for  any  term  not  exceed- 
ing four  years. 

I.  Offenders  transported  from  Great 
Britain  being  found  at  large,  without 
some  lawful  excuse,  before  the  expiration 
of  their  term  of  transportation.     (5  Geo. 

IV.  c.  84,  s.  22  ;  4  &  5  Wm.  IV.  c.  67.) 

II.  Transportation  for  life. 

1.  Rape.  (9  Geo.  IV.  c.31,s.  16;  4  & 

5  Vict.  c.  56,  s.  3.) 

2.  Carnally  knowing  and  abusing  girls 
under  ten  years  of  age.  (9  Geo.  IV.  c 
31,  s.  17 ;  4  &  5  Vict.  c.  56,  s.  3.) 

3.  i'orgery  of  the  name  or  handwriting 
of  the  Receiver-General  of  Customs,  or 
of  the  Comptroller-General  of  Customs, 
&c.,  to  any  draft  &c.  on  the  Bank.  (8  &  9 
Vict.  C.  85,  s.  26.) 

III.  Transjiortation  for  life  or  not  less 
than  fifteen  years,  or  iniprisonmcnt  for  any 
term  not  exceeding  three  years,  with  or 
without  hard  labour  or  solitary  confiue- 
ment,  or  with  both. 

1.  Piracy.  (28  Hen.  VIII.  c  15.  M  & 
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son,  or  to     ^^ 


12  Wm.  III.  c.  7,  ss.  8,  9,  and  10;  4  Geo. 
L  c.  ll,s.  7;  6  Geo.  I.  c.  19;  8  Geo.  I. 
c  24,  ss.  1  and  3  ;  2  Geo.  II.  c.  28,  s.  7  ; 
18  Geo.  II.  c.  30  ;  7  Wm.  IV.  &  1  Vict. 
c.  88,  ss.  3  and  5.) 

2.  Offences  against  the  Riot  Act.*  (1 
Geo.  I.  Stat  2,  c.  5,  ss.  1  and  5  ;  7  Wm. 
IV.  &  1  Vict.  c.  91,  ss.  1  and  2.) 

3.  Rescuing  a  murderer  out  of  prison, 
or  whilst  going  to  or  during  execution. 
(25  Geo.  II.  c.  37,  s.  9 ;  7  Wm.  IV.  &  1 
Vict.  c.  91,  ss.  1  and  2.) 

4.  Seducing  soldiers  or  sailors  from 
their  allegiance,  or  inciting  them  to  mu- 
tiny.    (37  Geo.  III.  c.  70,  s.  1 ;  .57  Geo. 

III.  c.  7  ;  7  Wm.  IV.  &  1  Vict  c.  91, 
ss.  1  and  2.) 

5.  Administering  oaths  binding  any 
person  to  commit  treason  or  any  capital 
felony.  (52  Geo.  III.  c.  104,  s.  1 ;  7 
Wm.  IV.  &  1  Vict  c.  91,  ss.  1  and  2.) 

6.  Any  subject  of  her  majesty,  or  any 
person  residing  in  any  of  the  queen's  do- 
minions or  in  any  place  under  the  govern- 
ment of  the  East  India  Company,  or  upon 
the  high  seas,  or  within  the  Admiralty 
jurisdiction,  carrying  away,  &c.  persons 
to  make  slaves  of  them.  (5  Geo.  IV.  c. 
113,  s.  9  ;  3  &  4  Wm.  IV.  c.  73;  7  Wm. 

IV.  &  1  Vict  c.  91,  ss.  1  and  2.t) 

7.  Assembling  armed,  to  the  number 
of  throe  or  more,  for  the  purposes  of 
smuggling.  (7  Wm.  IV.  &  1  Vict  c.  91, 
ss.  1  and  2  ;  8  &  9  Vict  c.  87,  s.  63.) 

8.  Shooting  at  vessels  belonging  to  the 
navy  or  in  the  revenue  service,  within  100 
leagues  of  the  coast ;  or  shooting  at  reve- 
nue officers  and  others  duly  employed  for 
the  prevention  of  smuggling.  (7  Wm.  IV. 
&  1  Vict  c.  91,  ss.  1  and  2  ;  8  &  9  Vict 
c.  87,  s.  0'4.) 

9.  Attempts  to  murder,  by  attempting 
to  administer  poison,  or  by  shooting  at  or 
attempting  to  drown,  suffocate,  or  stran- 
gle any  person,  although  no  bodily  in- 
jury be  effected.  (7  Wm.  IV.  &  1  Vict. 
c.  85,  ss.  3  and  8.) 

10.  Shooting  at  or  attempting  to  dis- 
charge any  kind  of  loaded  arms  at  or 
wounding  any  person,  with  intent  to  do 


*  See  also  17  Rich.  II,  c.  8 ;  13  Hen,  IV.  c.  7 ; 
a  Hen.  V.  Stat.  1 ,  c.  8.  Also  33  Geo.  III.  c.  67,  s. 
1 ;  41  Geo.  III.  (U.  K.)  c.  19,  s.  4,  as  to  riots  by 
keelsmen. 
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grievous  bodily  harm  to  such  person,  or  to 
prevent  lawful  apprehension  or  detainer 
(7  Wm.  IV.  &  1  Vict  c.  85,  ss.  4  and  8.) 

11.  Sending  explosive  substances,  &c. 
to  any  person,  or  throwing  any  corrosive 
fluid  or  other  destructive  matter  upon 
any  person,  with  intent  to  do  grievous 
bodily  harm,  and  whereby  grievous  bodily 
hai'm  is  done  to  any  person.  (7  Wm.  IV. 
&1  Vict  c.  85,  ss.  5  and  8.) 

12.  Attempting  to  procure  the  miscar- 
riage of  women.  (7  Wm.  IV.  &  1  Vict. 
c.  85,  ss.  6  and  8.) 

13.  Robbery,  aggravated  by  the  of- 
fender being  armed,  by  numbers,  or  by 
the  use  of  personal  violence  to  the  person 
robbed.  (7  Wm.  IV.  &  1  Vict  c.  87,  ss.  3 
&  10.) 

14.  Extorting  property  by  threatening 
to  accuse  of  unnatural  crimes.  (7  Wm. 
IV.  &  1  Vict  c.  87,  ss.  4  and  10.) 

1 5.  Setting  fire  to  places  of  worship  or 
houses,  or  to  buildings  or  erections  used 
for  the  purposes  of  trade,  with  intent  to 
injure  or  defraud  any  person.  (7  Wm.  IV. 
&  1  Vict  c.  89,  ss.  3and  12.) 

16.  Setting  fire  to  or  otherwise  de- 
stroying vessels,  with  intent  to  prejudice 
any  person  interested  therein  or  in  the 
goods  on  board  the  same,  as  an  owner, 
part  owner,  or  underwriter.  (7  Wm.  IV. 
&  1  Vict  c.  89,  ss.  6  and  12.) 

17.  Forcibly  preventing  a  person  en- 
deavouring to  save  his  life  from  a  vessel 
in  distress  or  wrecked.  (7  Wm.  IV.  &  1 
Vict  c.  89,  ss.  7  and  12.) 

18.  Setting  fire  to  coal-mines.  (7  Wm. 
IV.  &  1  Vict  c.  89.  ss.  9  and  12.) 

1 9.  Setting  fire  to  stacks  of  corn,  grain, 
coal  or  wood,  &c.,  or  to  any  steer  of  wood. 
(7  Wm.  IV.  &  1  Vict  c.  89,  ss.  10  and  12.) 

IV.  Transportation  for  life  or  not  less 
than  fifteen  years,  or  imprisonment  for 
any  term  not  exceeding  three  years. 

1.  Setting  fire  to  farm  buildings  or  to 
buildings  or  erections  used  in  farming 
land  ;  or,  for  the  purpose  of  setting  fire  to 
such  farm-buildings,  setting  fire  to  farm 
produce  or  implements  being  therein,  with 
intent  in  any  such  case  to  injure  or  defraud 
any  person.*    (7  &8  Vict.c.62,ss.  land  1.) 


*  Offenders,  if  males  under  eighteen  years  of 
age,  may  also  be  whipped  in  addition  to  any  other 
punishment.  (.See  s.  3.) 
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V.  Transportation  for  life  or  not  less 
than  ten  years,  or  imprisonment  for  any 
term  not  exceeding  three  years,  with  or 
without  hard  labour  or  solitary  confine- 
ment, or  with  both. 

1.  Burglary.  (7  Wm.  IV.  &  1  Vict.  c. 
86,  ss.  3  and  7.) 

VI.  Transportation  for  life  or  not  less 
than  seven  years. 

1.  Personating  soldiers  or  other  per- 
sons entitled  to  prize-money,  &c.  on  ac- 
count of  military  services,  or  their  repre- 
sentatives ;  or, 

2.  Forging  the  name  or  handwriting  of 
any  person  so  entitled,  or  of  any  officer  or 
servant  of  Chelsea  Hospital,  &c.,  or  any 
writing  concerning  the  payment  of  any 
such  prize-money,  &c.  (2  Wm.  IV.  c.  53, 
S.  49.) 

VII.  Transportation  for  life  or  for  any 
term  of  years. 

1.  Taking  oath  (not  being  compelled 
thereto)  binding  the  person  taking  the 
same  to  commit  treason  or  any  capital 
felony.     (52  Geo.  III.  c.  104,  s.  1.) 

2.  Personating  soldiers  or  other  per- 
sons entitled  to  pensions,  &c.  on  account 
of  military  services,  or  their  representa- 
tives ;  or, 

3.  Forging  the  name  or  handAvriting  of 
any  person  so  entitled,  or  of  any  officer  or 
servant  of  Chelsea  Hospital,  &c.  or  any 
writing  concerning  the  payment  of  any 
such  pensions,  &c.  (7  Geo.  IV.  c.  IC,  s. 
38.) 

VIII.  Transportation  for  life  or  for 
fourteen  or  seven  years, 

1.  Aiding  the  escape  of  prisoners  of 
war  from  prison  or  from  the  queen's 
dominions,  if  at  large  upon  parole.  (52 
Geo.  III.  c.  150,  s.  1.) 

2.  Subjects  of  her  majesty  aiding,  upon 
the  high  seas,  the  escape  of  prisoners  of 
war  after  they  have  quitted  the  coast.  (52 
Geo.  III.  c.  15«,  s.  3.) 

IX.  Transportation  for  life  or  not  less 
than  seven  years,  or  imprisonment  for  any 
term  not  exceeding  seven  years,  with  or 
without  hard  labour. 

1.  Stealing  or  embezzling  her  ma- 
je.sty'8  anmmnition,  naval  or  military 
stores.  (4  Geo.  IV.  c.  53  ;  7  &  8  Geo.  IV. 
C.27.) 

2.  Sending  letters  threatening  to  kill 
aiiy  person,  or  to  burn  his  hoube,  stacks, 


&c. ;  or  rescuing  a  person  in  custody 
for  any  such  oftence.  (4  Geo.  IV.  c.  54, 
s.  3  ;  7  &  8  Geo.  IV.  c.  27.) 

3.  Bankrupt  not  surrendering,  or  not 
discovering  all  his  estate,  or  embezzling  or 
concealing  any  part  thereof  to  the  amount 
of  10/.  or  upwards,  &c.  (5  &  6  Vict.  c.  122, 
ss.  32  and  93.) 

X.  Transportation  for  life  or  not  less 
than  seven  years,  or  imprisonment  for  any 
term  not  exceeding  four  nor  less  than  two 
years,  with  or  without  hard  labour  or  soli- 
tary confinement,  or  with  both. 

1.  Forgery  of  the  seal  or  bonds  of  the 
South  Sea  Company  (G  Geo.  I.  c.  4,  s.  56  ; 
11  Geo.  IV.  &  1  Wm.  IV.  c  66,  ss.  1 
and  26)  ;  of  receipts  or  warrants  of  the 
South  Sea  Company  (G  Geo.  I.  c.  1 1 ,  s.  50  ; 
11  Geo.  IV.  &  1  Wm.  IV.  c.  66,  s.  4; 
2  &  3  Wm.  IV.  c.  123;  3  &  4  Wm.  IV. 
c.  44,  s.  3;  7  Wm.  IV.  &  1  Vict.  c.  84, 
ss.  2  and  3) ;  of  seals,  policies,  &c.  of  the 
London  and  Royal  Exchange  Assurance 
Companies  (6  Geo.  I.  c.  18,  s.  13;  11 
Geo.  IV.  &  1  Wm.  IV.  c.  66,  ss.  1  and  26)  ; 
of  certain  Annuity  Orders  made  forth  in 
pursuance  of  6  Geo.  I.  cc.  11  and  17, 
7  Geo.  I.  St.  1,  c.  30,  8  Geo.  I.  c.  20,  or 
9  Geo.  I.  c.  12,  or  of  any  authority  to 
transfer  the  same  (9  Geo.  I.  c.  12,  s.  4  ; 
11  Geo.  IV.  &  1  Wm.  IV.  c.  66,  ss.  1  and 
2G) ;  of  the  name  or  handwriting  of  the 
Accountant- General,  Registrar,  or  Clerk 
of  the  Report  Office  (of  the  Court  of 
Chancery),  or  of  any  cashier  of  the  Bank, 
to  any  instrument  relating  to  the  suitors' 
money  or  effects  (12  Geo.  I.  c.  32,  s.  9; 
11  Geo.  IV.  &  1  Wm.  IV.  c.  66,  ss.  1, 
2G,  and  31);  of  Mediterranean  Passes  (4 
Geo.  II.  c.  18,  s.  1;  11  Geo.  IV:  &  1 
Wm.  IV.  c.  6G,  ss.  1  and  26)  ;  of  the  com- 
mon seal,  bonds,  &c.  of  the  l!lnglish 
Linen  Company  (4  Geo.  III.c.  37,  s.  15, 
11  Geo.  IV.  &  1  Wm.  IV.  c.  66,  ss.  1  and 
26) ;  of  certificates,  &c.  of  the  Com- 
missioners for  the  Reduction  of  the  Na- 
tional Debt  (32  Geo.  III.  c.  55,  s.  9  ;  U 
(ieo.  I V.  &  1  Wm.  IV.  c.  (>(>,  s.  4  ;  2  &  3 
Wm.  IV.  c.  123;  3  &  4  Wm.  IV.  c.  44, 
8.  3  ;  7  Wm.  IV.  &  1  Vict.  c.  84,  ss.  2 
and  3) ;  of  the  seal,  policies,  &c.  of  the 
Globe  Insurance  Company  (39  (ieo.  III. 
c.  83,  s.  22;  11  Geo,  IV.  &  1  Wm.  IV. 
c.  66,  ss.  1  and  26)  ;  of  the  name  or  hand* 
writing  of  the  Treasurer  of   the  Ord- 
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nance,  &c.,  to  any  draft,  &c.  on  the 
Bank  (46  Geo.  III.  c.  45,  s.  9;  11  Geo. 
IV.  &  I  Wm.  IV.c.  66,  s.  4  ;  2&  3  Wm. 
IV.  c.  123 ;  3  &  4  Wm.  IV.  c.  44,  s.  3  ; 
7  Wm.  IV,  &  1  Vict.  c.  84,  ss.  2  and  3) ; 
of  the  name  or  handwriting  of  the  Re- 
ceiver-General of  Stamps  and  Taxes,  or 
of  his  clerk,  or  of  the  Commissioners  of 
Stamps  and  Taxes,  to  any  draft,  &c.  on 
the  Bank  (46  Geo.  III.  c.  76,  s.  9 ;  11 
Geo.  IV.  &  1  Wm.  IV.  c,  66,  s.  4 ;  2  &  3 
Wm.  IV.  c.  123 ;  3  &  4  Wm.  IV.  c.  44,  s.  3  ; 
4  &  5  Wm.  IV.  c.  60;  5  &  6  Wm.  IV. 
c.  20;  7  Wm.  IV.  &  1  Vict  c.  84,  ss.  2 
and  3);  of  contracts,  certificates,  &c.  rela- 
ting to  the  redemption  of  the  land-tax 
(52  Geo.  III.  c.  143,  s.  6;  11  Geo.  IV.  & 

I  Wm.  IV.  c.  66,  ss.  1  and  26)  ;  of  stamps 
on  vellum,  parchment,  or  paper  *  (52 
Geo.  III.  c.  143,  s.  7  ;  55  Geo.  III.  c.  184, 
6.  7;  11  Geo.  IV.  &  1  Wm-  IV.  c.  66, 
Es.  1  and  26)  ;  of  debentures  or  certificates 
for  the  payment  or  return  of  money 
required  by  any  act  relating  to  the  Cus- 
toms or  Excise  (5J  Geo.  11  I.e.  143,s.  10  ;t 

II  Geo.  IV.  &  1  Wm.  IV.  c.  66,  ss.  1  and 
26)  ;  of  stamps  on  gold  or  silver  plate 
(55  Geo.  III.  c.  18.5,  p.  7  ;  11  Geo.  IV.  & 
r  Wm.  IV.  c.  66,  ss.  1  and  26) ;  of  certifi- 
cates of  Commissioners  for  the  issue  of 
Exchequer-bills  for  carrying  on  public 
works  and  fisheries  in  the  United  King- 
dom (57  Geo.  III.  c.  34,  s.  63 ;  3  Geo.  IV. 
c.  86,  s.  54  ;t  11  Geo.  IV.  &  1  Wm.  IV. 
c.  66,  ss.  1  and  26);  of  the  name  or  hand- 
writing of  the  Accountant-General, 
Barons,  or  Clerk  of,  the  Reports  (of  the 


*  As  to  the  forgery  of  stamps  on  newspapers, 
the  6  &  7  Wm.  IV.  c.  76,  s.  1,  appears  to  make 
that  offence  punishable  under  ;')5  Geo.  III. 
c.  184,  s.  7,  t.  e.  in  the  same  manner  as  the  for- 
j^ery  of  stamps  on  vellum,  parchment,  or  paper. 
Isee  Lonsdale's  'Statute  Criminal  Law,'  p.  81, 
note  (c.)  ;  the  language  of  the  Act,  however,  is 
very  obscure. 

t  The  52  Geo.  III.  c.  143,  s.  10,  appears  to  be 
repealed,  so  far  as  relates  to  the  Customs,  by  6 
Geo.  IV.  c.  105,  s.  297;  at  all  events  is  so  by 
8  &  4  Wm.  IV.  c.  50,  s.  3.  Also,  as  to  certificates 
relating  to  the  duties  of  Excise,  see  41  Geo.  III. 
j;U.  K.Jc.  <<1,  s.  5. 

X  See  also  57  Geo.  in.  c.  124 ;  1  Geo.  IV.  cc.  60 
and  81  ;  1  &  2  Geo.  IV.  c.  Ill  ;  4  Geo.  IV.  c.  63 ; 

5  Geo.  IV.  cc.  36  and  77 ;  6  Geo.  IV.  c.  35  ;  7 
Geo.  IV.  c.  30  ;  7  St  8  Geo.  IV.  cc.  12  and  47  ;  1 

6  2  Wm  IV.  c.  24  ;  4  &  5  Wm  IV  c.  72  ;  7 
Wm  IV.  &  1  Vict,  c  51  ;  1  &  2  Vict  c.  88 ;  3 
S;  4  Vi«t.  c.  10  ;  and  5  &  6  Vict  c.  9,  s.  14, 


Court  of  Exchequer),  or  of  any  cashier 
of  the  Bank,  to  any  instrument  relat- 
ing to  the  suitors'  money  or  effects  (1 
Geo.  IV.  c.  35,  s.  27;  11  Geo.  IV.  &  l 
Wm.  IV.  c.  66,  ss.  I  and  26) ;  of  certifi- 
cates or  appointments  relating  to  public 
salaries,  pensions,  and  allowances  (3 
Geo.  IV.  c.  113,  s.  23;  11  Geo.  IV.  &  1 
Wm.  IV.  c.  66,  ss.  1  and  26);  of  orders 
for  payments  in  connection  with  public 
salaries,  pensions,  and  allowances  (3 
Geo.  IV.  c.  113,  s.  23;  11  Geo.  IV.  &  I 
Wm.  IV.  c.  66,  s.  4;  2  &  3  Wm.  IV. 
c.  123;  3  &  4  Wm.  IV.  c.  44,  s.  3:7 
Wm.  IV.  &  1  Vict.  c.  84,  ss.  2  and  3) ;  of 
certificates  of  certain  stock,  transferable 
at  the  Banks  of  England  and  Ireland 
respectively  (5  Geo.  IV.  c.  53,  s.  22  ;  11 
Geo.  IV.  &  1  Wm.  IV.  c.  66,  ss.  1  and 
26);  of  the  name  or  handwriting  of  the  re- 
ceiver-general of  Excise,  or  Excise  comp- 
troller of  cash,  &c.  to  any  draft,  &c.  upon 
the  Bank  (7  &  8 Geo.  IV.  c. 53,  s.  56  ;  II 
Geo.  IV.  &  1  Wm.  IV.  c.  66,  s.  4  ;  2  & 
3  Wm.  IV.  c.  123  ;  3  &  4  Wm.  IV.  c.  44, 
s.  3 ;  7  Wm.  IV.  &  1  Vict.  c.  84,  ss.  2 
and  3) ;  of  stamps  upon  or  relating  to  cards 
or  dice  (9  Geo.  IV.  c.  18,  s.  35;  11  Geo. 
IV.  &  1  Wm.  IV.  c.  66,  ss.  1  and  26) ;  of 
certificates,  &c.  as  to  annuities  grantable 
by  the  commissioners  for  the  reduction 
of  the  national  debt,  or  of  instruments 
made  by  them  relating  thereto  (10  Geo. 
IV.  c.  24,  s.  41 ;  11  Geo.  IV.  &  1  Wm. 
IV.  c.  66,  ss.  1  and  26;  2  &  3  Wm.  IV. 
c.  59,  s.  19  ;  7  Wm.  IV.  &  1  Vict.  c.  84, 
ss.  1  and  3)  ;  of  certificates  and  other  do- 
cuments in  order  to  obtain  pay  or  prize- 
money,  due  in  respect  of  services  per- 
formed by  any  person  in  the  navy  (11 
Geo.  IV.  &  1  Wm.  IV.  c.  20,  ss.  83  and 
88;  2,Wm.  IV.  c.  40,  s.  3.5);  of  Exche- 
quer-bills,* Exchequer  debentures,  East- 


*  It  is  doubtful  whether  the  forgery  of  Exche- 
quer-bills, made  out  in  pursuance  of  the  annual 
Appropriation  Acts,  be  not  still  punishable  with 
death,  notwitlistanding  tl>e  repeal  of  that  punish- 
ment in  case  of  the  forgery  of  otlier  Exchequer- 
bills.  In  those  acts  a  clause  continues  to  be  in- 
serted, notwithstanding  the  repeal  by  U  (ieo.  IV. 
&  1  Wm.  IV.  c.  66,  so  far  as  relates  to  any 
forgery,  of  the  48  Geo.  Ill-  c.  1  (which  mide  the 
forgery  of  Exchequer-bills  directed  to  be  issued 
under  that  Act,  a  capital  offence),  that  all  and 
every  the  clauses,  provisions,  powers,  j.rivilegow, 
advantages,  penalties,  forfeitures,  and  ciisul)ilitie«. 
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India  bonds,  bank-notes,  bills  of  ex- 
change, promissory  notes  and  warrants 
or  orders  for  the  payment  of  money  (11 
Geo.  IV.  &  1  Wm.  IV.  c.  6(3,  s.  3 ;  2  & 
3  Wm.  IV.  c.  123,  s.  1 ;  3  &  4  Wm.  IV. 
c.  44,  s.  3;  7  Wm.  IV.  &  1  Vict.  c.  84, 
ss.  2  and  3) ;  of  transfers  of  any  public 
stock  transferable  at  the  l^ank  or  South 
Sea  House,  or  of  the  capital  stock  of  any 
body  corporate,  &c.  established  by  char- 
ter or  act  of  parliament  (11  Geo.  IV.  & 
1  Wm.  IV.  c.  66,  s.  6  in  part ;  2  &  3 
Wm.  IV.  c.  123,  s.  1  ;  3  &  4  Wm.  IV. 
c.  44,  s.  3 ;  7  Wm.  IV.  &  1  Vict.  c.  84, 
ss.  2  and  3)  ;  of  deeds,  bonds,  court-rolls, 
receipts  for  money  or  goods,  or  account- 
able receipts,  or  orders  for  the  delivery 
of  goods  (11  Geo.  IV.  &  1  Wm.  IV. 
c.  66,  s.  10) ;  of  entries  in  registers  of 
marriages  heretofore  kept,  or  in  registers 
of  baptisms  or  burials  heretofore  or  here- 
after to  be  kept  by  the  officiating  minister 
of  the  parish,  &.C.,  or  of  marriage  li- 
cences (11  Geo.  IV.  &  1  Wm.  IV.  c.  66, 
s.  20  in  part;  6  &  7  Wm.  IV.  c.  86, 
ss.  43  and  49) ;  of  wills  and  other  testa- 
mentary writings,  and  of  powers  of  at- 
torney to  transfer  any  public  stock 
transferable  at  the  Banks  of  England 
or  Ireland  or  the  South-Sea  House,  or  to 
receive  any  dividend  in  respect  of  any 
such  stock  (11  Geo.  IV.  &  1  Wm.  IV. 
c.  66,  ss.  3  and  6;  2  &  3  Wm.  IV. 
c.  123,  s.  2;  7  Wm.  IV.  &  1  Vict, 
c  84,  ss.  1  and  3) ;  of  certificates,  &c.  of 
tlie  commissioners  for  granting  relief  to 
I'rinidad,  British  Guiana,  St.  Lucie,  and 
the  island  of  Dominica  (  2  &  3  Wm.  IV. 
c.  125,  6.  65;  5  &  6  Wm.  IV.  c.  51 ;  7 
Wm.  IV.  &  1  Vict.  c.  84,  ss.  1  and  3)  ; 
<ri'  receipts  or  certificates  of  the  Slave- 
Compensation  Commissioners  (5  &  6  Wm. 
IV.  c.  45,  8  12;  7  Wm.  IV.  &  1  Vict, 
c.  84,  ss.  1  and  3) ;  of  receipts  for  sub- 
scriptions towards  the  sum  of  four  mil- 
lions for  funding  Exchequer-bills  (2  & 
3  Vict.  c.  97,  s.  32). 


f«nt'uncd  in  tlte  4h  Geo.  III.  c  1,  shall  be  applied 
and  extended  tf)  the  Kxchequer-bills  to  lie  made 
out  in  pursuance  of  such  Appropriation  Acts,  as 
fullv  and  elTertuallv,  to  all  intents  an<l  purposes, 
as  if  the  saiil  several  clausc-s  or  provisoes  hul  leen 
particularly  repeated  and  re-enacted  in  the  Ixtdy 
<>  those  acta,  (See  I^)n8<lale'8  '  Statute  Criminal 
Law,'  p.  'I'.i.  in  note  J 

VOL.  II. 


2.  Offending  a  third  time*  in  uttering 
counterfeit  gold  or  silver  foreign  coin  lict 
permitted  to  be  current  within  this  realm. 
(37  Geo.  in.  c.  126,  s.  4 ;  11  Geo.  IV. 

6  1  Wm.  IV.  c.  66,  se.  1  and  26.) 

3.  Personating  seamen,  marines,  or 
other  persons  entitled  to  any  allowance 
from  the  Compassionate  Fund  of  the  navy, 
in  order  to  receive  their  pay  or  prize- 
money,  or  allowance  from  the  Compas- 
sionate Fund.  (11  Geo.  IV.  &  1  Wm.  IV. 
c.  20,  ss.  84  and  88.) 

4.  Taking  false  oath  in  order  to  obtain 
probate  of  the  will  or  administration  of 
the  effects  of  deceased  seamen  or  marines, 
or  demanding  their  pay  or  prize-money 
by  virtue  of  such  will  or  administration, 
&c.  (11  Geo.  IV.  &  1  Wm.  IV.  c.  20, 
ss.  85  and  88.) 

5.  Making  false  entries  in  the  books  of 
the  Bank,  or  of  the  South  Sea  Company, 
or  making  transfers  of  stock  transferable 
at  either  of  those  places,  in  the  names  of 
persons  not  being  the  true  owners  thereof. 
(11  Geo.  IV.  &  1  Wm.  IV.  c.  66,  s.  5; 
2  &  3  Wm.  IV.  c.  123,  s.  1  ;  3  &  4  Wm. 
IV.  c.  44,  s.  3 ;  7  Wm.  IV.  &  1  Vict,  c 
84,  ss.  2  and  3.) 

6.  Personating  the  owner  of  any  such 
last-mentioned  stock,  or  of  the  capital 
stock  of  any  corporate  body,  &c.  esta- 
blished by  charter  or  act  of  parliament, 
or  of  any  dividend  payable  in  respect 
of  such  stock,  and  thereby  transferring 
or  endeavouring  to  tran-fer  such  stock, 
or  receiving  or  endeavouring  to  receive 
such  dividend.  (11  Geo.  IV.  &  1  Wm.  IV. 
c  66,  s.  6  in  part,  and  7  ;  2  &  3  Wm.  IV, 
c.   123,  s.   1 ;  3  &  4  Wm.  IV.  c.  44,  s.  3 ; 

7  Wm.  IV.  &  1  Vict.  c.  84,  ss.  2  and  3.) 

7.  Acknowledging  any  recognizance  or 
bail,  cognovit  actionem,  judgment  or  deed 
to  be  enrolled,  in  the  name  of  any  person 
not  privy  thereto.  (11  Geo.  IV.  &  I 
Wm.  IV.  c.  66,  s.  11.) 

8.  Destroying  or  injuring  registers  of 


•  The  punishment  for  offending  a  second  timo 
is  imprisonment  for  two  years,  and  the  offender 
to  find  sureties  for  good  behaviour  for  two  years 
more,  to  be  computed  from  the  end  of  tlie  fi)at 
two  years;  and  for  ollVndin;,'  a  lirst  time  is  iii»- 
prisonment  (or  six  months,  and  the  o(rend#»r  to 
liiid  sureties  ftr  good  behaviour  (or  six  Dionfhd 
more,  to  be  computed  from  the  end  of  the  tijj* 
■ix  moutlui  ■  37  Geo.  Ill  c.  Ud,  ■.  4.) 
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aiarriages  heretofore  kept,  or  registers  of 
baptisms  or  burials  heretofore  or  here- 
after to  be  kept  by  the  officiating  minis- 
ter of  the  parish,  &c.  (11  Geo.  IV.  &  1 
Wm.  IV.  c.  66,  s.  20  in  part;  6  &  7  Wm. 
IV.  c.  86,  ss.  43  and  49.) 

9.  Officers  of  the  Bank  or  South  Sea 
Company  secreting,  embezzling,  or  run- 
ning away  with  securities  or  effects.  (15 
Geo.  II.  c.  13,  s.  12;  24  Geo.  IL  c.  11,  s. 
3 ;  3.5  Geo.  III.  c.  66,  s.  6  ;  37  Geo.  III. 
c.  46,  s.  6 ;  4  &  .5  Vict.  c.  56,  s.  1.) 

10.  Privately  or  secretly  using  stamps 
provided  in  pursuance  of  any  Stamp  Act, 
with  intent  to  defraud  her  Majesty  of  any 
duties  granted  by  such  act.  (52  Geo.  III. 
c.  184,  s.  7;  55  Geo.  IH.  c.  185,  s.  7; 
9  Geo.  IV.  c.  18,  s.  35  ;  4  &  5  Vict  c.  56, 
ss.  1  and  4.) 

1 1.  Fraudulently  tearing  off  or  removing 
stamps  from  vellum,  parchment,  paper, 
gold  or  silver  plate,  &c.,  with  intent  to 
use  them  again.  (55  Geo.  III.  c.  184,  s. 
7 ;  c.  185,  s.  7  ;  4  &  5  Vict  c.  56,  ss.  1 
and  4.) 

12.  Offenders  transported  from  St. 
Helena  coming  into  England  before  the 
expiration  of  their  term  of  transportation. 
(6  Geo.  IV.  c.  85,  s.  18 ;  4  &  5  Vict  c.  16, 
ss.  1  and  4.) 

13.  Riotously  destroying  places  of 
■worship  or  houses,  or  buildings  con- 
nected ^ith  trade  or  the  business  of 
mines.  (7  &  8  Geo.  IV.  c.  30,  s.  8  ;  4  &  5 
Vict  c.  56,  ss.  1  and  4 ;  6  &  7  Vict  c. 
10.) 

XI.  Transportation  for  life  or  not  less 
than  seven  years,  or  imprisonment  for  any 
term  not  exceeding  four  nor  less  than  two 
years. 

1.  Being  possessed,  without  lawfiil 
excuse,  of  forged  dies  &c.,  or  of  any 
vellum,  parchment  or  paper  having 
thereon  the  impression  of  any  forged  die 
&c.,  or  fraudently  using  any  stamp  which 
shall  have  been  removed  from  any  other 
vellum  &c. ;  or  getting  out  of  or  from 
any  vellum  &c.  any  matter  or  thing 
thereon  expressed,  with  intent  to  use  the 
stamp  then  being  thereon,  for  any  in- 
strument or  thing  liable  to  stamp  duty, 
&c.  (3  &  4  Wm.  IV.  c.  97,  ss.  11  and 
12  ;  4  &  5  Wm.  IV.  c.  60.) 

2.  Forgery  of  postage  stamps ;  or  pri- 
vately or  fraudulently  using  such  stamps. 


or,  without  lawful  excuse,  bein^  ^ 
of  any  paper  or  other  material  so  privately 
or  fraudulently  stamped.  (3  &  4  Vict  c. 
96,  s.  22.) 

XII.  Transportation  for  life  or  not  less 
than  seven  years,  or  imprisonment  for 
any  term  not  exceeding  four  years,  with 
or  without  hard  labour  or  solitary  con- 
finement or  with  both  ;  and  the  offender, 
if  a  male,  may  be  once,  twice,  or  thrice 
publicly  or  privately  whipped,  in  addi- 
tion to  such  imprisonment. 

1.  Sending  threatening  letters  with  in- 
tent to  extort  money,  &c.  (7  &  8  Geo.  IV. 
c.  29,  ss.  4  and  8.) 

2.  Corruptly  taking  any  reward  for 
helping  to  property  which  has  been 
stolen,  &c.  (unless  the  person  so  taking 
such  reward,  cause  the  offender  to  be  ap- 
prehended and  tried  for  the  same.  (7  &  8 
Geo.  IV.  c.  29,  ss.  4  and  58.) 

3.  Destroying  or  damaging  goods  of 
silk,  woollen,  linen  or  cotton,  &c.  whilst 
in  progress  of  manufacture,  or  any 
machine  or  implement  used  therein,  or 
forcibly  entering  any  place  to  commit 
any  of  those  offences.  (7  &  8  Geo.  IV. 
30,  ss.  3  and  27.) 

4.  Breaking  down  sea-banks 
whereby  any  land  shall  be  in  danger 
being  overflowed  or  damaged ;  or  destroy- 
ing works  on  navigable  rivers  or  canals. 
(7  &  8  Geo.  IV.  c.  30,  ss.  12  and  27.) 

5.  Destroying  &c.  public  bridges.  (7 
&  8  Geo.  IV.  c.  30,  ss.  13  and  27.) 

XI I I.  Transportation  for  life  or  not  less 
than  seven  years,  or  imprisonment  not 
exceeding  four  years,  with  or  without 
hard  labour  or  solitary  confinement,  or 
with  both. 

1.  Counterfeiting  the  queen's  current 
gold  or  silver  coin.  (2  Wm.  IV.  c.  34,  ss. 
3  and  19.) 

2.  Gilding,  or  silvering  or  colouring 
counterfeit  coin  or  any  pieces  of  metal, 
with  intent  to  make  them  pass  for  the 
queen's  current  gold  or  silver  coin;  or 
colouring  or  altering  genuine  coin,  with 
intent  to  make  it  pass  for  a  higher  coin. 
(2  Wm.  IV.  c.  34,  ss.  4  and  19.) 

3.  Buying  &c.  or  putting  off  &c.  at  a 
lower  value  than  the  s  ime  by  its  denomi- 
nation imports,  or  importing  into  the 
kingdom,  counterfeit  coin  intended  to 
pass  for  the  queen's  current  ^old  or  silver 


r  of 
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^Jin,  knowing  the  same  to  be  counterfeit. 
(2  Wm.  IV.  c.  34,  ss.  6  and  19.) 

4.  Having  been  convicted  of  uttering 
counterfeit  coin  intended  to  pass  for  the 
queen's  current  gold  or  silver  coin,*  or 
having  been  convicted  of  uttering  such 
coin  and  being  possessed  at  the  time  of 
such  uttering  of  more  such  coin,  or  having, 
on  the  same  day  or  within  ten  days  after- 
wards, uttered  more  such  coin,!  after- 
wards committing  any  of  such  offences. 
(2  Wm.  IV.  c.  34,  ss.  7  and  19.) 

5.  Having  been  convicted  of  having  in 
possession  three  or  more  pieces  of  counter- 
feit coin  intended  to  pass  for  the  queen's 
current  gold  or  silver  coin,  with  intent  to 
utter  the  same,J  afterwards  committing 
the  like  offence.  (2  Wm.  IV.  c.  34,  ss.  8 
in  part  and  19.) 

6.  Without  lawful  authority,  making, 
buying  or  selling,  or  having  in  possession, 
&c.  any  instrument  adapted  for  counter- 
feiting the  queen's  current  gold  or  silver 
coin.  (2  Wm.  IV.  c.  34,  ss.  10  and  19.) 

7.  Without  lawful  authority,  conveying 
out  of  the  Mint  instruments  of  coining, 
or  any  coin,  bullion,  &c.  (2  Wm.  IV.  c. 
34,  ss.  11  and  19.) 

8.  Persons  employed  under  the  Post 
Office  stealing,  embezzling,  secreting,  or 
destroying  post  letters  containing  money, 
&c.  (7  Wm.  IV.  &  I  Vict.  c.  36,  ss.  26, 
41,  42.) 

9.  Stealing  money,  &c.  out  of  post 
letters.  (7  Wm.  IV.  &  1  Vict.  c.  36,  ss.  27, 
41,  42.) 

10.  Stealing  post  letter-bags,  or  post 
letters  from  post  letter-bags  or  from  post- 
offices,  or  from  the  officers  of  the  post- 
office,  or  from  mails ;  or  stopping  mails 
with  intent  to  rob  or  search  them. 
(7  Wm.  IV.  &  1  Vict.  c.  36,  ss.  28,  41,  42.) 

1 1 .  Receiving  letters  or  other  property 
the  stealing,  &c.  whereof  is  felony  under 
the  Post-office  Acts,  knowing  the  same 


*  The  punishment  for  uttering,  in  respect  of  a 
first  ofrence,  is  imprisonment  for  any  term  nor  ex- 
cee(lin((  one  year,  witli  or  without  hard  labour 
or  solitary  confinement,  or  with  both. 

t  Tiie  punisliment  for  utterinf;,  accompanied 
Dy  the  agf,'ravation  above  specified,  is,  for  a  first 
offence,  imprisonment  for  any  term  not  (!xceedin>( 
two  years,  witli  or  witliout  li.'ird  lalwur  or  .solitary 
oonlinoment,  or  witii  lM)tii. 

X  iiee  the  punishment  for  a  fint  offence,  p.  213. 


to  have  been  stolen,   &c.   (7  Wm.   IV. 
&  1  Vict.  c.  36,  ss.  30,  41,  42.) 

12.  Forgery  of  the  name  or  hand- 
writing of  the  Receiver-General  of  the 
General  Post-office,  &c.  to  any  draft  &c. 
on  the  Bank.  (7  Wm,  IV.  &  1  Vict.  c.  36, 
ss.  33,  41,  42.) 

XIV.  Transportation  for  life  or  not 
less  than  seven  years,  or  imprisonment  for 
any  term  not  exceeding  four  years,  with 
or  without  hard  labour. 

1.  Taking  away  or  detaining,  from 
motives  of  lucre,  an  heiress  &c.  against 
her  will,  with  intent  to  marrv  or  defile 
her,  &c.  (9  Geo.  IV.  c.  31,  s.  19.) 

XV.  Transportation  for  life  or  not  less 
than  seven  years,  or  imprisonment  for 
any  term  not  exceeding  four  years,  with 
or  without  hard  labour ;  or  such  fine  as 
the  court  shall  award, 

1.  Manslaughter.  (9  Geo.  IV.  c.  31, 
s,  9.) 

XVI.  Transportation  for  life  or  not  less 
than  seven  years,  or  imprisonment  for 
any  term  not  exceeding  four  years. 

1.  Persons  employed  in  the  Public 
Record  Office  certifying  as  true  false 
copies  of  records  in  the  custody  of  the 
Master  of  the  Rolls.  '1  &  2  Vict.  c.  94, 
s.  19  in  part.) 

2.  Forgery  of  the  signature  of  any  As- 
sistant Record  Keeper,  for  the  purpose  of 
counterfeiting  a  certified  copy  of  a 
record,  or  of  the  Seal  of  the  Public  Re- 
cord Office.  (1  &  2  Vict.  c.  94,  s.  19  in 
part.) 

XVII.  Transportation  for  life  or  not 
less  than  seven  years,  or  imprisonment  for 
any  term  not  exceeding  three  years,  with 
or  without  hard  labour  or  solitary  con- 
finement, or  with  both. 

1,  Breaking,  entering  and  stealing  in 
churches  or  chapels,  or,  having  stolen 
therein,  breaking  out  of  the  same.  (7  &  8 
Geo.  IV.  c.  29,  s.  10;  5  &  6  Wm.  IV. 
c.  81 :  6  &  7  Wm.  IV.  c.  4.) 

XVIII.  Transportation  for  any  term 
not  exceeding  fftecn  nor  less  than  ten 
years,  or  imprisonment  for  any  term  not 
exceeding  three  years,  with  or  without 
hard  labour  or  solitary  confinement,  or 
with  both. 

1.  Stealing  in  a  dwelling-house*  to  the 


*  For  the  purposes  of  thi«  and  the  next  Dflenc« 
o2 
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value  of  5/.  or  more.  (7  &  8  Geo.  IV. 
C.  29,  s.  12;  2  &  3  Wm.  IV.  c.  62; 
3  &  4  Wm.  IV.  c.  44,  s.  3;  7  Wm.  IV. 
&  1  Vict.  c.  90,  ss.  1  and  3.) 

2.  Breaking,  entering  and  stealing  in 
a  dwelling-house  to  any  value.  (7  &  8 
Geo.  IV.  c.  29,  s.  12;  3  &  4  Wm.  IV. 
c.  44,  s.  2;  7  Wm.  IV.  &  1  Vict.  c.  90, 
ss.  1  and  3.) 

3.  Cattle-stealing  or  killing  cattle,  with 
intent  to  steal  the  carcass  or  skin  or  any 
fKirt  of  the  cattle  so  killed.  (7  &  8  Geo. 
IV.  c.  29,  s.  25  ;  2  &  3  Wm.  IV.  c.  G2 ; 
3  &  4  Wm.  IV.  c.  44,  s.  3 ;  7  Wm.  IV. 

6  1  Vict.  c.  90,  ss.  1  and  3.) 

4.  Breaking,  entering  and  stealing  in 
buildings  within  the  curtilage  of  a  dwell- 
ing-house, but  having  no  communication 
with  the  dwelling-house,  either  immediate 
or  by  means  of  a  covered  and  inclosed 
passage  leading  from  the  one  to  the  other. 
(7   &   8  Geo.   IV.  c.  29,  ss.  13  and  14  ; 

7  Wm.  IV,  &  1  Vict.  c.  90,  ss.  2  and  .3.) 

5.  Breaking,  entering  and  stealing  in 
chops,  warehouses  or  counting-houses. 
(7  &  8  Geo.  IV.  c.  29,s.  15;  7  Wm.  IV. 
&  1  Vict.  c.  90,  ss.  2  and  3.) 

6.  Stealing  to  the  value  of  10s.  goods 
of  silk,  woollen,  linen  or  cotton,  &c., 
whilst  exposed  in  any  place  during  any 
stage  of  manufacture.  (7  &  8  Geo.  IV.  c. 
29,  s.  16;  7  Wm.  IV.  &  1  Vict.  c.  90,  ss. 
2  and  3.) 

7.  Stealing  goods  from  vessels  &c.  in 
ports  or  upon  navigable  rivers  or  canals 
&c.,  or  from  docks  or  quays  &c.  adjacent 
thereto.  (7  &  8  Geo.  IV.  c.  29,  s.  17 ;  " 
Wm.  IV.  &  1  Vict.  c.  90,  ss.  2  and  3.) 

8.  Maliciously  killing,  maiming  or 
wounding  cattle.  (7  &  8  Geo.  IV.  c.  30, 
s.  16  ;  7  Wm.  IV.  &  1  Vict.  c.  90,  ss.  2  and 
3.) 

9.  Maliciously  destroying  hop-binds 
growing  on  poles  in  hop  plantations.  (7 
&  8  Geo.  IV.  c.  30,  s.  18;  7  Wm.  IV. 
&  1  Vict.  c.  90,  ss.  2  and  3.) 


no  buildinjr,  altliongh  within  the  curtihi<,'e  of  a 
awellinij-house,  shall  be  deemed  to  be  part  of 
such  dv\  eliirinr-house,  wliich  would  not  be  deemed 
to  be  so  for  the  purpose  of  burglary  ;  that  is,  no 
building  between  which  and  the  dwelling-house 
there  is  not  a  communication,  either  immediate  or 
by  means  of  a  covered  and  inclosed  passage  lead- 
ing from  tlie  one  to  the  otlier.  See  the  ,  &  8  Geo. 
IV.  C.89,  s.  13. 


10.  Stealing  in  a  dwelling-house,*  and 
hy  threats  or  menaces  putting  any  inmate 
in  bodily  fear.  (7  Wm.  IV.  &  1  Vict,  c 
86,  ss.  5  and  7.) 

11.  Robbery  or  stealing  from  the  per- 
son. (7  Wm.  IV.  &  1  Vict.  c.  87,  ss.  .5 
and  10.) 

12.  Plundering  vessels  in  distress,  or 
wrecked,  stranded  or  cast  on  shore,  or 
anything  l>elonging  to  any  such  vessel. 
(7  Wm.  IV.  &  1  Vict.  c.  87,  ss.  8  and 
10.) 

13.  Maliciously  destroying  any  part  of 
a  vessel  in  distress,  or  wrecked,  stranded 
or  cast  on  shore,  or  anything  belonging 
to  such  vessel.  (7  Wm.  IV.  &  1  Vict. 
c.  89,  ss.  8  and  12.) 

XIX.  Transportation  for  fourteen  years. 
1.  Solemnizing  matrimony  at  any  other 
time  than  that  prescribed  by  law,  or  with- 
out banns,  unless  by  licence  or  under  the 
provisions  of  the  6  &  7  Wm.  IV.  c.  85 
(which  allows  marriages  to  take   place 
before  the  Registrar  of  the  district)  ;t  or 
pretending  to  be  in  holy  orders,  and  so- 
lemnizing  matrimony  according  to  the 
rites  of   the   Church  of  England.      (4 
Geo.  IV.  c.  76,  s.  21.) 
I      2.  Being  possessed  &c.,  without  lawful 
I  excuse,  of  forged   bank-notes,  &c.     (11 
j  Geo.  IV.  &  1  Wm.  IV.  c.  66,  ss.  12  and 
28.) 

3.  Without  the  authority  of  the  Bank, 
making  or  being  possessed  of  instruments 
for  making,  &c.  paper  used  by  the  Bank 
for  bank-notes,  &c.  (11  Geo.  IV.  &  1 
Wm.  IV.  c.  66,  s.  13.) 

4.  Without  the  authority  of  the  Bank, 
engraving,  making  or  being  possessed  of 
instruments  for  making,  &c.  bank-notes, 
&c.,  or  any  character  or  ornament  re- 
sembling any  part  of  a  bank-note,  &c. 
(11  Geo.  IV.  &  1  Wm.  IV.  c.  66,  ss. 
15  and  16.) 


*  See  the  7  &  8  Geo.  IV.  c.  29,  s.  13,  referre<l 
to  in  note  *  p.  19.5;  it  is  doubtful,  however,  if 
the  definition  of  the  term  "  dwelling-house  "  there 
contained,  apply  to  the  above  offence  ;  though  in 
all  probability  it  would  be  held  to  do  so,  the 
above  offence  being  contained  in  tlie  one  (see  7 
&  8  Geo.  IV.  c.  29,  s.  12)  to  which  that  definition 
was  intended  to  apply. 

t  See  below,  the  punishment  for  solemnizing 
marriages  contrary  to  the  provisions  of  6  &  7  Wm 
IV.  c.  83. 
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XX.  Transportation  for  any  term  not 
txcQddim^  fourteen  years. 

.  Aiding  prisoners  to  escape,  or  in  at- 
tempting to  escape  from  prison,  whether 
an  actual  escape  be  made  or  not.  (4  Geo. 

I  y.  c.  ti4,  s.  43.) 

2.  Rescuing  offenders  sentenced  to  be 
transported  or  banished.  (5  Geo.  IV.  c. 
84,  s.  22.) 

3.  Forging  certificates  given  under  the 
Income  Tax  Act.  (.5  &  6  Vict,  c  35,  s. 
181,  continued  by  8  &  9  Vict.  c.  4.) 

XXI.  Transportation  for  any  term  not 
exceeding  fourteen  nor  less  than  seven 
years,  or  imprisonment  not  exceeding 
thi'ee  years  nor  less  than  one  year,  with 
or  without  hard  labour  or  solitary  con- 
finement, or  with  both. 

1 .  Forgery  of  memorials  or  certificates 
of  registry,  &c.  of  lands  in  Yorkshire  or 
Middlesex  (2  &  3  Anne,  c.  4,  s.  19 ;  5 
Anne,  c.  18,  s.  8  ;  6  Anne,  c.  35,  s.  26  ;  7 
Anne,  c.  20,  s.  15 ;  8  Geo.  II.  c.  6,  s.  31  ; 

II  Geo.  IV.  &  1  Wm.  IV.  c.  66,  ss.  23  and 
26) ;  or  of  extracts  from  registers  of  mar- 
riage, baptism  or  burial,  in  order  to  sus- 
tain any  claim  to  any  allowance  from 
the  Compassionate  Fund  of  the  Navy, 
&c.  (11  Geo.  IV.  &  1  Wm.  IV.  c.  20, 
ss.  87  in  part  and  88.) 

2.  Subscribing  false  petitions  to  the 
secretary  of  the  Admiralty,  or  personat- 
ing the  representatives  of  deceased  sea- 
men or  marines,  in  order  to  procure 
a  certificate  from  the  Inspector  of  Royal 
Marines,  &c.,  thereby  to  obtain,  without 
probate  or  letters  of  administration,  any 
allowance  from  the  Compassionate  Fund 
of  the  Navy,  &c.  (11  Geo.  IV.  &  1  Wm. 
IV.  c.  20,  ss.  86  and  88;  2  Wm.  IV.  c. 
40.) 

3.  Making  false  affidavits,  &c.  in  order 
to  procure  any  person  to  be  admitted  a 
pensioner  as  the  widow  of  an  officer  of 
the  royal  navy,  &c.  (11  Geo.  IV.  &  1 
Wm.  IV.  c.  20,  ss.  87  in  part  and  88.) 

4.  Without  authority,  making  or  being 
possessed  of  instruments  for  making,  &c. 
paper  used  by  any  other  bank  tlian  the 
liuuk  of  England.  (11  Geo.  IV.  &  1 
Wm.  IV  c.  6(i,  ss.  17  and  26.) 

5.  Without  authority,  engraving,  mak- 
ing or  being  possessed  of  instruments  for 
making,  &c.  the  notes,  &c.  of  any  other 
bauk  than  the  Bank  of  England.     (11 


Geo.  IV.  &  1  Wm.  IV.  c.  66,  ss.  18  and 

26.) 

6.  Without  authority,  making  or  being 
possessed  of  instruments  for  making,  &c 
foreign  bills,  notes,  &c.  (11  Geo.  IV. 
&  1  Wm.  IV.  c.  66,  ss.  19  and  26.) 

XXII.  Transportation  for  any  term  not 
exceeding  fourteen  nor  less  than  seven 
years,  or  imprisonment  not  exceeding 
three  years  nor  less  than  one  year. 

I.  Subscribing  or  publishing,  &c.  false 
petitions  to  the  Inspector  of  seamen's 
v/ills,  in  order  to  obtain  a  cheque  or  cer- 
tificate in  lieu  of  probate  or  letters  of  ad- 
ministration, in  cases  where  deceased's 
assets  do  not  exceed  32/.  and  20/.  respect- 
ively.    (2  Wm.  IV.  c.  40,  s.  33.) 

XXIII.  Transportation  for  any  term 
not  exceeding ^bwriJeeH  nor  less  than  seven 
yeai-s,  or  imprisonment  not  exceeding 
three  years,  with  or  without  hard  labour 
or  solitary  confinement,  or  with  both  ;  and 
the  offender,  if  a  male,  may  be  once,  twice, 
or  thrice  publicly  or  privately  whipped, 
in  addition  to  such  imprisonment. 

1.  Stealing  by  clerks  or  servants.  (7 
&  8  Geo.  IV.  c.  29,  ss.  4  and  46.) 

2.  Embezzlement  by  clerks  or  servants. 
(7  &  8  Geo.  IV.  c.  29,  ss.  4  and  47.) 

3.  Receiving  property,  the  stealing  or 
taking  whereof  is  felony,  knowing  the 
same  to  have  been  stolen,  &c.  (7  &  8 
Geo.  IV.  c.  29,  ss.  4  and  54.) 

4.  13oatmen  and  others  concealing  &c., 
and  not  reporting  according  to  law,  or 
obliterating  the  marks  &c.  on,  anchors 
or  other  articles  found  by  them  on  the 
coast,  ("tc.  (provided  the  stealing  of  such 
articles  on  shore  would  amount  to  felony). 
(1  &  2  Geo.  IV.  c.  7.5,  s.  1  ;  and  c.  76) 

XXIV.  Transportation  for  any  terra 
not  exceeding/o«ri!e(5«  nor  less  than  seven 
years,  or  imprisonment  not  exceeding 
three  years,  with  or  without  hard  labour 
or  solitary  confinement,  or  w  ith  both. 

1.  Impairing  or  lightening  the  queen's 
current  gold  or  silver  coin,  with  intent 
to  make  the  same,  when  so  impaired  &c., 
pass  for  the  queen  s  current  gold  or  silver 
coin.     (2  Wm.  IV.  c.  34   ss  5  and  19.) 

2.  Stealing  post  letter-bags  from  Post- 
office  packets,  or  unlawfully  taking  letters 
out  of  or  opening  such  bags.  (7  Wm.  1 V. 
&  1  Vict.  c.  3t;,  ss.  29,  41  and  42.) 

XXV.  Transportation  for  any  term  not 
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exceeding  fourteen  nor  less  than  seven 
years,  or  imprisonment  not  exceeding 
three  years,  with  or  without  hard  labour. 

1.  Embezzlement  by  public  officers. 
(2  Wm.  IV.  c.  4,  c.  1.) 

2.  Forgery  &c.  of  assay  marks  on 
gold  or  silver  wares ;  or  fradulently  using 
genuine  dies  provided  for  marking  such 
wares.     (7  &  8  Vict.  c.  22,  s.  2.) 

XXVI.  Transportation  for  any  term 
not  exceeding  ^oMr^ee/t  nor  less  than  seven 
years,  or  imprisonment  not  exceeding 
two  years,  with  or  without  hard  labour 
or  solitary  confinement,  or  with  both. 

1.  Officer  of  the  court  certifying  as 
true,  &c.  any  false  copy  of  a  previous 
conviction  &c.  of  any  offence  relating  to 
the  coin,  w  here  a  person  shall  be  subse- 
quently indicted  for  any  such  offence. 
(2  Wm.  IV.  c.  34,  ss.  9  and  19.) 

XXVII.  Transportation  for  any  term 
not  exceeding  fourteen  years,  or  confine- 
ment not  exceeding  five  nor  less  than 
three  years,  with  hard  labour. 

1.  Trading  in  slaves  either  directly  or 
indirectly,  or  entering  into  contracts  in 
connexion  therewith  ;  or  forging  certifi- 
cates of  valuation,  sentences  or  decrees 
of  condemnation  or  restitution,  &c.  (5 
Geo.  IV.  0.  113,  s.  10;  3  &  4  Wm.  IV. 
c.  73.*) 

XXVIII.  Transportation  for  the  term 
oi  fourteen  years,  or,  in  mitigation  or  com- 
mutation of  such  punishment,  the  offender 
to  be  publicly  whipped,  fined  or  impri- 
soned, or  all  or  any  one  or  more  of  them. 

1.  Obliterating  &c.  the  marks  denot- 
ing her  Majesty  s  property,  in  any  war- 
like or  naval,  ordnance  or  victualling,  or 
other  public  stores,  for  the  purpose  of 
concealing  her  Majesty's  property  in  such 
stores.  (9  &  10  Wm.  III.  c.  41 ;  39  &  40 
Geo.  III.  c.  89,  ss.  4  and  7  ;  54  Geo.  III. 
c.  GO;  55  Geo.  III.  c.  127;  56  Geo.  III. 
c.  138.) 

XXIX.  Transportation  for  seven  yeai's. 

1.  Obstructing  the  execution  of  pro- 
cess, &c.  within  the  hamlet  of  Wapping, 
Stepney,  or  any  other  place  within  the 
limits  of  the  weekly  bills  of  mortality, 
wherein  persons  shall  unlawfully  assem- 
ble and  associate  for  the  sheltering  them- 


•  See  al«o  3  8t  4  Vict.  c.  111. 


selves  from  their  debtors,  of  which  com- 
plaint shall  have  been  made  by  a  pre- 
sentment of  the  grand  jury  at  a  general 
or  quarter  sessions  of  the  proper  county 
(11  Geo.  I.  c.  22,  ss.  1  and  2.) 

2.  Aiding  the  escape  from  officers  of 
justice  of  prisoners  in  their  custody  for 
the  purpose  of  being  carried  to  gaol  by 
virtue  of  a  warrant  of  commitment  for 
treason  or  felony,  or  the  escape  of  felons 
on  their  way  for  transportation.  (\ii  Geo. 
II.  c.  31,  s.  3.*; 

3.  Riotously  assembling,  to  the  number 
of  five  or  more,  to  rescue  offenders  against 
the  Acts  relating  to  spirituous  liquoi-s ;  or 
assaulting  persons  who  have  given  &c 
evidence  &c.  against  such  offenders,  &c. 
(24  Geo.  II.  c.  40,  s.  28.) 

4.  Prisoners  for  debt  not  delivering  in 
under  the  Lords'  Act  a  true  account  of 
all  their  estate  and  effects,  &c.t  (32 
Geo.  IL  c.  28,  s.  17;  33  Geo.  IIL  c.  5; 
39  Geo.  III.  c.  50.) 

5.  Damaging,  &c.  buoys  &c.  fixed  to 
the  anchors  or  moorings  of  vessels  in  the 
Thames,  with  intent  to  steal  the  same. 
(2  Geo.  III.  c.  28,  s.  13.) 

6.  Being  convicted  a  second  timej  of 
unlawfully  stopping  or  attempting  to  stop 
or  of  otherwise  preventing  the  conveyance 
of  grain  to  or  from  any  city,  market-town 
or  place  in  the  kingdom.  (11  Geo.  II. 
c.  22 ;  36  Geo.  IIL  c.  9,  ss.  2  and  6.) 

7.  With  intent  to  prevent  the  removal 
of  grain,  pulling  down  or  otherwise  de- 
stroying granaries,  &c.  (36  Geo.  III. 
c.  9,  s.  2.) 

*  See  also  1  &  2  Geo.  IV.  c.  88,  s.  1,  which, 
under  certain  circumstances,  inflicts  transporta- 
tion for  seven  years,  or  imprisonment  not  exceed- 
ing three  years  nor  less  than  one  year,  upon  per- 
sons rescuing  or  aiding  in  rescuing  prisoners 
apprehended  for  felony,  whilst  in  tlie  personal 
custody  of  a  constable  or  other  person.  The  sta- 
tute regards  the  oflender  in  such  case  as  an  acces- 
sory alter  tiie  I'act,  and  therefore  guilty  of  felony. 

•f  This  offence  appears  to  be  incidentally  re- 
pealed by  1  &  2  Vict,  c,  110,  s.  119,  which 
enacts  that  after  tlie  passing  of  that  act,  no  pri- 
soner for  debt  shall  petition  any  court  for  his  dis- 
charge under  the  provisions  of  32  Geo.  II.  c. 
28,  nor  shall  any  creditor  of  any  prisoner  petitiou 
any  court  for  the  <  xercise  of  the  compulsory 
power  given  against  debtors  under  the  provisions 
of  tliat  act. 

X  The  lirst  offence  is  punishable,  on  summary 
conviction,  with  imprisonment  and  liard  labour 
for  any  term  not  exceeding  three  montlis  nor  ieM 
tlian  one  month. 
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8.  Forgery  of  declarations  of  the  re- 
turn of  premiums  on  policies  or  contracts 
of  insurance.  (54  Geo.  III.  c.  133,  s.  10 ; 
54  Geo.  III.  c.  144,  s.  11.) 

9.  Forcibly  rescuing  offenders  or  goods 
seized  under  6  Geo.  IV.  c.  80  (for  re- 
pealing the  duties  on  spirits  distilled  in 
England,  &c.),  or  otherwise  forcibly  op- 
posing the  execution  of  the  powers  of 
that  Act.   (6  Geo.  IV.  c.  80,  s.  143.) 

10.  Being  found  in  company  with 
more  than  four  persons  with  smuggled 
goods,  or  in  company  with  only  one  per- 
son, within  five  miles  of  the  coast,  &c. 
with  such  goods,  and  armed  or  disguised. 
(8  &  9  Vict.  c.  87,  s.  65.) 

1 1.  Forgery  of  the  superscription  of  a 
post  letter,  with  intent  to  avoid  the  pay- 
ment of  postage.*  (7  Wm.  IV.  &,  1 
Vict.  c.  36,  s.  34.) 

XXX.  Transportation  for  any  term  not 
exceeding  seven  years. 

1.  Forgery  of  the  seal,  &c.  of  the  British 
Society  for  extending  the  Fisheries  and 
improving  the  Sea-Coasts  of  the  Kingdom. 
(26  Geo.  IIL  c.  103,  s.  26.) 

2.  Administering  oaths  intended  to 
bind  the  person  taking  the  same  to  en- 
gage in  any  seditious  purpose,  &c.,  or  to 
be  of  any  association  or  confederacy 
formed  for  any  such  purpose,  &c.  (37 
Geo.  III.  c.  123,  s.  1.) 

3.  Counterfeiting  foreign  gold  or  silver 
coin,  not  permitted  to  be  current  within 
the  realm.    (37  Geo.  III.  c.  12C,  s.  2.) 

4.  Bringing  any  such  coin  into  the 
realm  with  intent  to  utter  the  same.  (37 
Geo.  III.  c.  126,  s.  3.) 

5.  Boatmen  &c.  conveying  anchors 
&c.  which  they  know  to  have  been  swept 
for  or  otherwise  taken  possession  of  with- 
out being  reported  according  to  law,  to 
any  foreign  port  &c.,  and  there  dispos- 
ing of  the  same.  (1  &  2  Geo.  IV.  c.  75,  8. 
15.) 

XXXI  Transportation  for  seven  years, 
or  imprisonment  for  any  period  not  less 
than  two  years. 

1.  Without  lawful  excuse,  making  or 
being  possessed  of  any  instrument  for 
makinjT  the  paper  u.sed  for  permits  by  the 
Commissioners  of  Excise,  or  being  pos- 

•  Tliere  are  still  some  cases  to  which  Uiis  en- 
actment is  Applicable. 


sessed  of  any  such  paper,  or  engraving 
&c.  any  plate  &c.  for  making  or  print- 
ing the  paper  used  for  permits,  &c.  (2 
Wm.  IV.  c.  16,  s.  3.) 

2.  Without  lawful  excuse,  making  or 
being  possessed  of  instruments  for  making 
the  paper  to  be  used  for  posfcige  covers, 
or  being  possessed  of  any  such  paper,  or 
by  any  means  imitating  or  causing  to  ap- 
pear in  any  paper  the  marks  or  threads, 
&c.  to  be  used  in  postage  covers.  (3  &  4 
Vict.  c.  96,  s.  29.) 

XXXII.  Transportation  for  set'eii 
years,  or  imprisonment  not  exceeding 
four  years. 

1.  Forgery  of  certificates  or  bills  of 
exchange  mentioned  in  2  &  3  Wm. 
IV.  c.  106  (An  Act  for  enabling  Officers, 
&c.  in  the  Army  to  draw  for  their  Half- 
Pay  and  Allowances).  (2  &  3  Wm.  IV.  c. 
106,  g.  3.) 

XXXI II.  Transportation  for  seven 
years,  or  imprisonment  for  any  term  not 
exceeding  three  years  nor  less  than  one 
year,  with  hard  labour. 

1.  Forgery  of  the  seals,  stamps  or 
signatures  of  such  certificates,  official  or 
public  documents,  proceedings  of  corpo- 
rations, or  joint  stock  or  other  compa- 
nies, or  certified  copies  of  such  documents 
or  proceeding,  as  are  receivable  in  evi- 
dence in  Parliament  or  in  any  judicial 
proceedings,  or  tendering  in  evidence 
such  certificates,  &c.  with  false  or  coun- 
terfeit seals  &c.  thereto  ;  or 

2.  Forgery  of  the  sigTiature  of  any 
equity  or  common  law  judge  of  the  Su- 
perior Courts  at  Westminster,  to  any  ju- 
dicial or  official  document,  or  tendering 
in  evidence  any  such  document  with  a 
false,  &c.  signature  of  any  such  judge 
thereto ;  or 

3.  Printing  copies  of  private  acts  or  of 
the  journals  of  either  House  of  Parlia- 
ment, which  copies  shall  falsely  purport 
to  have  been  printed  by  the  printers  to 
the  Crown  or  either  House  of  Parliament, 
or  tendering  in  evidence  any  such  copy, 
knowing  that  the  same  was  not  printed 
by  the  persons  by  whom  it  so  purports  to 
have  been  printed.  (8  &  9  Vict.  c.  113, 
8.  4.) 

XXXIV.  Transportation  for  seven 
years,  or  imprisonment  for  any  term  not 
exceeding  three  years,  with  or  without 
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hard  labour  or  solitary  confinement,  or 
with  both. 

1.  Persons  employed  under  the  Post- 
Office  stealing,  embezzling,  secreting  or 
dt'stroying  post-letters.  (7  Wm.  IV.  &  1 
Vict.  c.  30,  ss.  2G  and  42.) 

XXXV.  Tramportation  for  seven  years, 
or  imprisonment  for  any  term  not  exceed- 
ing two  years  nor  less  than  one  year, 
with  or  without  hard  labour  or  solitary 
confinement,  or  with  both. 

1.  Forgery  of  the  name  or  handwriting 
of  witnesses  attesting  the  execution  of 
powers  of  attorney  to  transfer  any  public 
stock  transferable  at  the  Bank  or  South 
Si-a  House,  or  any  capital  stock  of  any 
body  corporate  &c.  established  by  char- 
ter or  act  of  parliament,  or  to  receive  any 
dividend  in  respect  thereof  (11  Geo.  IV. 
&  1  Wm.  IV.  c.  G6,  ss.  8  and  26.) ;  or  of 
copies  of  registers  of  baptisms,  marriages,* 
or  burials,  directed  by  law  to  be  transmit- 
ted to  the  registrar  of  the  diocese;  or 
making  false  entries  iu  such  copies,  <&c. 
(11  Geo.  IV.  &  1  Wm.  IV.  c.  66,  ss.  22 
and  26.) 

2.  Clerks  &c.  of  the  Bank  or  South 
Sea  House,  with  intent  to  defraud  any 
person,  making  out  dividend  warrants  for 
a  greater  or  less  amount  than  the  persons 
ou  whose  behalf  they  are  made  out  are  en- 
titled to.  (11  Geo.  IV.  &  1  Wm.  IV.  c. 
66,  ss.  9  and  26.) 

XXXVI.  transportation  for  seven 
years,  or  imprisonment  for  any  term  not 
exceeding  two  years,  with  or  without  hard 
labour  or  solitary  confinement,  or  with 
both ;  and  the  offender,  if  a  male,  may  be 
once,  twice,  or  thrice  publicly  or  privately 
whipped,  in  addition  to  such  imprison- 
ment. 

1.  Forgery  of  the  stamps  or  seals  on 
hides  or  skins  (9  Anne,  ell;  10  Anne,  c. 
99 ;  5  Geo.  I.  c.  2,  s.  9 ;  .52  Geo.  HI.  c. 
143,  s.  1 ;  7  &  8  Geo.  IV.  c.  28,  ss.  8  and 
1)  ;  of  the  stamps  or  seals  used  for 
stamping  or  sealing  cambrics  or  lawns, 

*  As  regards  copies  of  registers  of  marriages,  it 
would  appear  that  this  offence  can  now,  since 
the  passing  of  6  &  7  Wm.  IV.  c.  86  (for  register- 
ing births,  deaths,  and  marriages,  in  England), 
he  nommitted  with  respect  to  su^h  copies  only  as 
were  transmitted  before  that  Act  came  into  ope- 
ration. It  is  still  in  full  force,  however,  as  regards 
registers  of  baptisms  or  burials.  (See  the  49th  sect. 
of  6  &  7  Wm.  IV.  c.  86.) 


r.  An  ^ 


in  pursuance  of  4  Geo.  HI.  c.  37, 
Act  for  the  better  establishing  a  manu- 
factory of  Cambrics  and  Lawns  at  Win- 
chelsea,  in  the  County  of  Sussex,  &c. 
(4  Geo.  III.  c.  37,  s.  26  ;  52  Geo.  Ill  c. 
143,  s.  1 ;  7  &  8  Geo.  IV.  c.  28,  ss.  8  and 
9)  ;  of  the  stamps  or  seals  on  silk  (13 
Geo,  HI.  c.  .56,  s.  5  ;  52  Geo.  III.  c.  143, 
s.  1  ;  7  &  8  Geo.  IV.  c.  28,  ss.  8  and  9  ; 
1  Wm.  IV.  c.  17,  s.  1)  ;  of  the  name  or 
handwriting  of  the  registrar  of  the  Court 
of  Admiralty  or  High  Court  of  Appeals 
of  Prizes,  &c.,  to  any  instruments  relating 
to  the  money  or  effects  of  the  suitors  of 
those  courts  (53  Geo.  HI.  c.  151,  s.  12  ; 

7  &  8  Geo.  IV.  c.  28,  ss.  8  and  9)  ;  of 
quarantine  certificates  (6  Geo.  IV.  c,  78, 
s.  25 ;  7  &  8  Geo.  IV.  c.  28,  ss.  8  and  9) ; 
of  the  name  or  handwriting  of  Her  Ma- 
jesty's Commissioners  of  Woods,  Forests, 
Land  Revenues,  Works  and  Buildings, 
to  any  draft  &c.  for  any  money  in  the 
Bank  &c.  on  account  of  such  commis- 
sioners, &c.  (7  &  8  Geo.  IV.  c.  28,  ss.  8 
and  9  ;  10  Geo.  IV.  c.  50,  s.  124 ;  2  &  3 
Wm.  IV.  c.  1,  s.  1)  ;  or  of  the  process  of 
inferior  courts  for  the  recovery  of  debts 
and  damages  in  personal  actions  (7  &  8 
Geo.  IV.  c.  28,  ss.  8  and  9  ;  7  &  8  Vict, 
c.  19,  s.  5  in  part). 

2.  Obstructing  the  execution  of  process, 
&c.  within  Suffolk  Place  or  the  Mint,  iu 
the  parish  of  St.  George,  in  the  county  of 
Surrey.    (9  Geo.  I.  c.  28,  ss.  1  and  2  ;  7  & 

8  Geo.  IV.  c.  28,  ss.  8  and  9.) 

3.  Persons  having  preserved  merchan- 
dise &c.  belonging  to  vessels  wrecked 
&c.  within  the  jurisdiction  of  the  Cinque 
Ports,  selling  or  otherwise  making  away 
with  the  same,  or  in  any  manner  altering 
the  same  with  intent  to  prevent  the  dis- 
covery or  identity  thereof  by  the  owners. 
(1  &  2  Geo.  IV.  c,  76,  s.  8  ;  7  &  8  Geo. 
IV.  c.  28,  ss.  8  and  9.) 

4.  Quarantine  officers  deserting  from 
their  duty  or  permitting  persons  &c.  tn 
depart  from  lazarets  &c.,  unless  by  per- 
mission under  an  order  in  cotmcil,  &c. ; 
or  giving  false  certificates  of  vessels  hav- 
ing duly  performed  quarantine.  (6  Gea 
IV.  c.  78,  s.  21 ;  7  &  8  Geo.  IV.  c.  28,  ss. 
8  and  9.) 

5.  Solemnizing  marriages  (except  in 
the  case  of  Quakers  or  Jews,  or  by  spe- 
cial licence)  in  any  other  place  than  a 
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church,  chapel  or  registered  oflBce,  or 
doing  so  in  any  such  office  in  the  absence 
of  the  registrar  of  the  district,  &c.  (7 
&  8  Geo.  IV.  c.  28,  ss.  8  and  9  ;  6  &  7 
Wm.  IV.  c.  85,  s.  39.) 

6.  Superintendent  registrars  issuing 
certificates  for  marriage,  or  registering 
marriages,  contrary  to  law  ;  or  registrars 
or  superintendent  registrars  issuing  li- 
cences for  marriage,  or  solemnizing  mar- 
riages, contrary  to  law.  (7  &  8  Geo.  IV. 
c.  28,  ss.  8  and  9  ;  6  &  7  Wm.  IV.  c.  85, 
s.  40 ;  7  Wm.  IV.  &  1  Vict.  c.  22,  s.  3.) 

7.  Destroying,  counterfeiting  or  insert- 
ing false  entries  in,  the  register-books 
directed  to  be  provided  by  the  Act  for 
registering  births,  deaths,  and  marriages 
in  England ;  or  forging  the  seal  of  the 
register-office.  (7  &  8  Geo.  IV.  c.  28,  ss. 
8  and  9  ;  6  &  7  Wm.  IV.  c.  86,  s.  43.) 

8.  Officer  of  the  court  uttering  false 
certificates  of  indictments  and  convictions 
of  a  previous  felony ;  or  any  other  person 
signing  &c.  such  certificates  as  such 
officer,  &c.  (7  &  8  Geo.  IV.  c.  28,  ss.  9 
and  11.) 

9.  Simple  larceny.  (7  &  8  Geo.  IV.  c. 
20,  ss.  3  and  4.) 

10.  Deer-stealmg,  &c.  where  the  deer 
are  kept  in  enclosed  lands.  (7  &  8  Geo. 
IV.  c.  29,  ss.  3,  4,  and  26.) 

11.  Deer-stealing,  &c.  where  the  deer 
are  kept  in  unenclosed  lands  (for  a  second 
offence*)  ;  or  offending  a  second  time  in 
committing  any  other  offence  relating  to 
deer  for  which  a  pecuniary  penalty  only 
is  imposed,  whether  such  second  offence 
be  of  the  same  description  as  the  first  or 
not.  (7  &  8  Geo.  IV.  c.  29,  ss.  3,  4,  and 
26.) 

12.  Deer-steal  ers  &c.  beating  or 
■wounding  deer-keepers.  (7  &  8  Geo.  IV. 
C  29,  ss.  3.  4,  and  29.) 

13.  Stealing  oysters  &c.  from  oyster- 
beds  &c.  (7  &  8  Geo.  IV.  c.  29,  8S.  3,  4, 
and  36.) 

14.  Stealing  or  severing  with  intent 
to  steal,  ore,  coal  &c.  from  mines,  &c. 
(7  &  8  Geo.  IV.  c.  29,  ss.  3,  4,  and  37.) 

5.  Stealing,  or  damaging  with  intent 
to  steal,  or  maliciously  destroying  &c. 


•  'flie  first  oflfence  is  punishable  on  summary 
eonvicfion  »iily,  bv  fine  not  exceedin!/  00/.  (See 
7&8G«,   lV.c.«y,..  26.) 


trees  &c.  growing  in  parks  &c.  or 
grounds  belonging  to  dwelling-houses,  if 
the  value  of  the  article  stolen  or  the 
amount  of  injury  done  exceeds  l/.,  or 
growing  elsewhere,  if  such  yalue  or 
amount  exceeds  5l.  (7  &  8  Geo.  IV.  c. 
29,  ss.  3,  4,  and  38 ;  and  c.  30,  ss.  19  and 
27.) 

1 6.  Stealing,  or  damaging  with  intent 
to  steal,  or  maliciously  destroying  ^;c 
trees  &c.,  wherever  growing,  if  the  steal- 
ing thereof  or  the  injury  done  is  to  the 
amount  of  a  shilling  at  the  least,  and  if 
the  offender  has  been  twice  previously 
convicted.*  (7  &  8  Geo.  IV.  c.  29,  ss.  3,  4, 
and  39  ;  and  c.  30,  ss.  20  and  27.) 

1 7.  Stealing,  or  damaging  with  intent 
to  steal,  or  maliciously  destroying  &c 
plants,  vegetable  productions  &c.  grow- 
ing in  gardens,  conservatories  &c.,  if  the 
offender  has  been  previously  convicted  of 
any  of  such  offences.f  (7  &  8  Geo.  IV.  c. 
29,  ss.  3,  4,  and  42  ;  and  c.  30,  ss.  21  and 
27.) 

18.  Stealing,  or  breaking  &c.  -with 
intent  to  steal,  glass,  fixtures  &c.  from 
buildings,  or  metal  fences  &c.,  belonging 
to  dwelling-houses  or  fixed  in  any  place 
dedicated  to  public  use  or  ornament.  (7  & 
8  Geo.  IV.  c.  29,  ss.  3,  4,  and  44.) 

19.  Tenants  or  lodgers  stealing  chattels 
or  fixtures  let  to  be  used  with  any  houe« 
or  lodging.  (7  &  8  Geo.  IV.  c.  29,  ss.  3, 4, 
and  45.) 

20.  Destroying  &c.  threshing-machines, 
or  engines  used  in  any  other  manufacture 
than  those  of  silk,  woollen,  linen,  or  cot- 
ton goods,  or  of  framework-knitted  pieces, 
stockings,  hose  or  lace.  (7  &  8  Geo.  IV, 
c.  30,  ss.  4  and  27.) 

21.  Drowning  mines,  or  obstructing 
airways,  shafts  &c.  belonging  to  mines, 
with  intent  to  damage  or  delay  the  work- 


•  The  first  two  offences  are  punishable  on  sum- 
mary conviction  only  ;  the  first  by  line  not  ex- 
ceeding bl.  over  and  above  the  value  of  the  trees, 
&c.,  or  amount  of  injury  done,  and  the  second  by 
imprisonment  and  iiard  lalMjur  not  exceedinj" 
twelve  calendar  montlis.  (See  7  ic  8  Geo.  IV.  c. 
a»,  8.  .'.'J  ;  and  c.  'M),  s  L'O.) 

f  The  first  offence  is  punishable  on  summary 
conviction  only,  l)y  imprisonment  not  exceedinjf 
six  calendar  months,  with  or  without  hiu-d  labour, 
or  by  fine  not  exceeding  20/.  over  and  above  the 
value  of  the  plants  &c.,  or  the  injury  don«. 
(See  7  &  8  Geo.  IV.  c.  2<J,  g.  42  ;  and  c.  30,  s.  21., 
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iug  of  them.    (7  &  8  Geo.  IV.  c.  30,  ss.  6 
Hiid  27.) 

22.  Destroying  or  damaging  engines 
for  working  mines,  or  any  buildings  or 
erections  used  in  conducting  the  business 
of  mines.  (7  &  8  Geo.  IV.  c.  30,  ss.  7  and 
27.) 

23.  Damaging  vessels  otherwise  than 
by  fire,  with  intent  to  render  them  use- 
less. (7  &  8  Geo.  IV.  c.  30,  ss.  10  and  27.) 

24.  Damaging  sea-banks  or  the  banks 
of  rivers,  canals  or  marshes,  or  injuring 
navigable  rivers  or  canals,  with  intent 
and  so  as  thereby  to  obstruct  the  naviga- 
tion thereof.  (7  &  8  Geo.  IV.  c.  30,  ss.  12 
and  27.) 

25.  Maliciously  setting  fire  to  crops  of 
grain  or  pulse,  plantations  of  trees,  heath, 
fern  &c.  (7  &  8  Geo.  IV.  c.  30,  ss.  1 7 
and  27.) 

26.  Offenders  ordered  to  be  confined 
in  Parkhurst  prison  escaping  or  breaking 
prison,  &c.,  after  they  have  been  already 
punished*  for  escaping  therefrom,  &c.,  or 
whilst  in  the  custody  of  the  person  under 
whose  charge  they  are  confined.  (7  &  8 
Geo.  IV.  c.  28,  ss.  8  and  9 ;  1  &  2  Vict.  c. 
82,  s.  12.) 

27.  Rescuing  offenders  ordered  to  be 
confined  in  Parkhurst  prison  during  their 
conveyance  there  or  whilst  in  the  cus- 
tody of  the  person  under  whose  charge 
they  are  confined.  (7  &  8  Geo.  IV.  c.  28, 
ss.  8  and  9  ;  1  &  2  Vict,  c  82,  s.  13.) 

28.  Persons  having  the  custody  of  such 
offenders,  allowing  them  to  escape.  (7  &  8 
Geo.  IV.  c.  28,  ss.  8  and  9  ;  1  &  2  Vict. 
c  82,  s.  13.) 

29.  Aiding  in  the  escape  of  such  of- 
fenders, or  attempting  to  rescue  them, 
although  no  rescue  be  made.  (7  &  8  Geo. 
IV.  c.  28,  ss.  8  and  9 ;  1  &  2  Vict.  c.  82, 
s.  13.) 

SO.  Destroying,  counterfeiting  or  mak- 


*  That  is  to  say,  by  an  addition,  not  exceeding 
two  years,  to  the  term  of  imprisonment  for  which 
tliey  were  subject  to  be  confined  at  the  time  of 
tlieir  escape  &c. ;  or,  if  under  sentence  of  trans- 
portation, in  such  manner  as  such  persons  escap- 
ing &c.  are  liable  to  be  punished.  (See  sect.  12.) 
By  the  same  section  attempts  to  break  prison  or 
escape  from  Parkhurst  prison  are  made  punish- 
able with  imprisonment  not  exceeding  twelve 
calendar  montlis  in  addition  to  the  punisliment  of 
which  the  ollender  was  subject  at  the  time  to  any 
•uch  attempt. 


ing  false  entries  in  non-parochial  register! 
of  births,  deaths,  marriages,  &c.  (7  &  8 
Geo.  IV.  c.  28,  ss.  8  and  9 ;  3  &  4  Vict, 
c.  92,  s.  8.) 

31.  Convicts  confined  in  the  Penton- 
ville  and  Millbank  prisons,  being  a  second 
time*  convicted  of  breaking  prison  or 
escaping  during  their  conveyance  to  such 
prisons.  (7  &  8  Geo.  IV.  c.  28,  ss.  8  and  9  ; 

5  &  6  Vict.  c.  29,  s.  24  in  part ;  6  &  7 
Vict.  c.  26,  s.  22  in  part.) 

32.  Rescuing  or  aiding  in  rescuing 
convicts  during  their  conveyance  to  the 
Pentonville  and  Millbank  prisons  or 
during  their  imprisonment  therein.  (7  & 
8  Geo.  IV.  c.  28,  ss.  8  and  9 ;  5  &  6  Vict, 
c.  29,  s.  25  in  part ;  6  &  7  Vict.  c.  26,  & 
23  in  part.) 

33.  Persons  having  the  custody  of  con- 
victs in  the  Pentonville  and  Millbank 
prisons  wilfully  allowing  them  to  escape 
or  any  person  aiding  such  convicts  to 
escape,  although  no  escape  be  made,  or 
attempting  to  rescue  such  convicts,  or 
aiding  in  any  such  attempt,  though  no 
rescue  be  made.  (7  &  8  Geo.  IV.  c.  28, ss, 

8  and  9 ;  5  &  6  Vict.  c.  29,  s.  25  in  part; 

6  &  7  Vict.  c.  26,  s.  23  in  part.) 

34.  Acting  as  a  bailiff  of  any  inferior 
court  for  the  recovery  of  debts  or  da- 
mages in  personal  actions,  without  lawful 
authority  (7  &8  Geo.  IV.  c.  28,  ss.  8  and 

9  ;  7  &  8  Vict.  c.  19,  s.  5  in  part). 

35.  Workmen  in  mines  in  Cornwall 
removing  or  concealing  ore  with  intent 
to  defraud  the  proprietors  of  such  mines. 
(2  &  3  Vict.  c.  58,  s.  10.) 

XXXVII.  Transportation  for  seven 
years,  or  imprisonment  for  any  term  not 

*  The  punishment  for  a  first  escape  or  breach  of 
prison  is  by  an  addition,  not  exceeding  three 
years,  to  the  term  of  their  imprisonment.  (5  &  6 
Vict.  c.  29,  s.  24  in  part ;  6  &  7  Vict.  c.  a6,  s.  22 
in  part.)  By  the  same  sections  of  those  Act« 
attempts  to  break  out  of  the  Pentonville  and  Mill- 
bank  prisons  or  to  escape  therefrom,  are  punish- 
able by  an  addition,  not  exceeding  twelve  calendar 
months,  to  the  terms  of  the  offenders'  imprison- 
ment. Also  by  sect.  21  of  5  &  6  Vict.  c.  29, 
and  sect.  19  of  6  &  7  Vict.  c.  26,  convicts  in 
the  Pentonville  and  Millbank  prisons  assaulting 
the  governors  or  any  of  the  officers  or  servaiita 
employed  therein,  are  liable,  upon  conviction,  to 
be  imprisoned  for  anv  term  not  exceeding  two 
years  in  addition  to  t)ie  term  for  wliich  al  the 
time  of  committing  that  oli'ence  tliey  were  shV>- 
ject  to  be  confined,  and,  if  males,  mav  be  ordered 
corooral  punishment 
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exceeding  two  years,  with  or  without 
hard  labour ;  and  the  offender,  if  a  male, 
may  be  once,  twice,  or  thrice  publicly  or 
privately  whipped,  in  addition  to  such 
imprisonment. 

1.  Child-stealing.  (9  Geo.  IV.  c.  31,  s. 
21.) 

XXXVIII.  Transportation  for  seven 
years,  or  imprisonment  for  any  term  not 
exceeding  two  years,  with  or  without  hard 
labour. 

1.  Bigamy.  (9  Geo.  IV.  c.  31,  s.  22.) 

XXXIX.  Transportatio7i  for  any  term 
not  exceeding  seven  years,  or  imprison- 
ment for  any  number  of  years. 

1.  Cutting  away  or  in  any  way  in- 
juring or  concealing  buoys  &c.  belong- 
ing to  vessels  or  attached  to  the  anchors 
or  cables  of  vessels,  whether  in  distress  or 
otherwise.*  (1  &  2  Geo.  IV.  c.  75,  s.  11.) 

XL.  Transportation  for  any  term  not 
exceeding  seven  years,  or  imprisonment 
not  exceeding  two  years,  with  or  without 
hard  labour  or  solitary  confinement,  or 
with  both. 

1.  Counterfeiting  the  queen's  current 
copper  coin ;  or,  without  lawful  authority, 
making  or  being  possessed  of  instruments 
for  counterfeiting  such  coin ;  or  buying 
or  selling  such  coin  at  a  lower  value 
than  it  by  its  denomination  imports.  (2 
Wm.  IV.  c.  34,  ss.  12  and  19.) 

XLI.  Transportation  for  any  term  not 
exceeding  seven  years,  or  fine,  imprison- 
ment, and  such  corporal  punishment  by 
public  or  private  whipping,  as  the  court 
shall  direct. 

1.  Slaughtering  or  flaying  horses  or 
other  cattle  without  taking  out  the  licence 
and  giving  the  notice  required  by  the  Act 
for  regulating  slaughtering-houses,  or 
doing  so  at  any  other  time  than  within 
the  hours  limited  by  the  Act,  or  not  de- 
laying to  do  so,  when  prohibited  by  the 
inspector.  (26  Geo.  III.  c.  71,  s.  8.) 

IV.  Misdemeanors. 

Misdemeanors  are  punishable  as  follows, 
viz.:  with 

I.   Transportation  for  life. 

•  Tlie  1  &2  Geo.  IV.  c.  70,  s  6,  contains  n  simi- 
lar provision  as  rcj^'ards  Ixioys  itc.  within  the 
jurisdiction  of  the  Cinque  Ports,  but  sul)jecl«  tlie 
oT'-nder  to  transportation  not  exceeding  fourtoon 


I.  Being  at  large  within  the  United 
Kingdom  [after  being  sentenced  to  be 
banished  under  the  provisions  of  tht 
Roman  Catholic  Relief  Act  (10  Geo.  IV. 
c.  7),]  without  some  lawful  excuse,  after 
three  calendar  months  from  such  sentence. 
(10  Geo.  JV.  c.  7,  s.  3ti.) 

II.  Banishment  for  life. 

1.  Jesuits  or  members  of  Religious 
Orders  or  Societies  of  the  Church  of  Rome, 
bound  by  monastic  or  religious  vows, 
coming  into  the  kingdom  (10  Geo.  IV. 
c.  7,  s.  29)  ;♦  or 

2.  Having  obtained  the  Secretary  of 
State's  licence  to  come,  not  departing 
within  twenty  days  after  the  expiration 
of  the  time  mentioned  in  such  licence,  &c 
(10  Geo.  IV.  c.  7,  8.  31.) 

3.  Within  any  part  of  the  kingdom, 
becoming  a  Jesuit  or  member  of  any 
Society  of  the  Church  of  Rome  bound  by 
monastic  or  religious  vows.  (10  Geo.  IV 
c.  7,  s.  34.) 

III.  Transportation  for  the  term  of/our 
teen  years,  or,  in  mitigation  or  commuta- 
tion of  such  punijhment,  the  ofi'ender  to 
be  publicly  whipped,  fined  or  imprisoned, 
or  all  or  any  one  or  more  of  them. 

1.  Not  being  a  contractor  with  the 
Commissioners  of  the  Navy,  Ordnance  or 
Victualling  Office  for  her  Majesty's  use, 
selling,  receiving  or  being  possessed  of 
any  warlike  or  naval,  ordnance,  victual- 
ling or  other  public  stores,  without  being 
able  to  produce  a  certificate  from  the 
Commissioners  of  the  Navy  &c.,  ex- 
pressing the  occasion  &c.  of  such  stores 
being  so  in  possession,!  (9  &  10  Wm.  Ill 


•  Tins  and  the  next  two  ofrences  do  not  apply 
to  members  of  Female  Societies.  (10  Geo.  IV.  c.  7, 
8.  37.) 

t  The  mode  in  which  the  39  &  lO  Geo.  III. 
c.  8'.*,  8.  1,  imposes  the  above  penalties  in  respect 
of  these  ollences,  is  by  enacting  tliat  persona 
who  commit  them  slioll  be  deemed  receivers 
of  stolen  goods,  knowinj^  them  to  have  been 
.stolen,  and  shiill,  on  beinij  convicted  thereof  in 
due  form  of  law,  be  transported  beyond  tlie 
8ea«,  for  the  term  ol"  fourteen  years,  in  mmner  as 
uthtir  receivers  of  stolen  goods  are  diricted  to  be 
triinsported  by  the  laws  and  statutes  of  this  realm; 
and  then  by  sec.  7  emjiowers  the  court  to  miti- 
>{ate  or  commute  the  punishment  n.s  above  men- 
tioned :  the  puniti^iment  of  receivers  haa,  how- 
ever, been  since  altered  by  the  7  &  H  (ieo.  IV. 
c.  2!»,  S8.  b4  and  5.').  It,  therefore,  becomes  a  ques- 
tion how  far  such  alteration  has  modified  Ui« 
above  punishment 
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5 

t  years.        ^M 


C  41 ;  9  Geo.  I.  c.  8,  s.  3 ;  39  &  40  Geo. 
III.c.89,ss.  1  and  7;  54 Geo.  III. c.  GO;  55 
Geo.  III.  c.  127  ;  5t>  Geo.  III.c.  138,  s.  2.) 
2.  Being  a  second  time  convicted  (not 
being  a  contractor  with  the  Commis- 
sioners of  the  Navy  &c.)  of  being  pos- 
sessed of  &c.  certain  of  her  Majesty's  or 
other  public  stores,  the  being  possessed 
&c.  of  which  would  not  otherwise,  as  the 
first  olrence,  subject  a  person  to  transpor- 
tation. (9  &  10  Wm.  III.  c.  41  ;  39  &  40 
Geo.  III.  c.  89,  ss.  5  and  7;  54  Geo.  III. 
C.60;  55  Geo.  IIL  c  127;  56  Geo.  IH. 
C  138,  s.  2.) 

IV.  Transportation  for  any  term  not  ex- 
ceed'ing  Joui'teen  nor  less  than  seven  years, 
or  fine  or  imprisonment,  or  both,  such  im- 
prisonment to  be  with  or  without  hard  la- 
bour or  solitary  confinement,  or  with  both. 

1.  Bankers,  merchants  &c.  converting 
to  their  own  use  money  or  securities  in- 
trusted to  them  to  be  applied  for  a  spe- 
cified purpose.  (7  &  8  Geo.  IV.  c.  29,  ss.4 
and  49.) 

2.  Bankers,  merchants  &c.  converting 
to  their  own  use  chattels,  securities  &c. 
inti-usted  to  them  for  a  special  purpose, 
but  without  authority  to  sell  or  negotiate 
&c.  the  same.  (7  &  8  Geo.  IV.  c.  29,  ss.  4 
and  49.) 

3.  Factors  or  agents  pledging  goods  or 
merchandise  intrusted  to  them  for  sale, 
as  a  security  for  money  &c.  borrowed 
&c.  by  them.  (7  &  8  Geo.  IV.  c.  29,  ss.  4 
and  51.) 

V.  Transportation  for  any  term  not  ex- 
ceeding /oMrfecw  nor  less  than  seven  years, 
or  fine  or  imprisonment,  or  both. 

1.  Agents  intrusted  with  goods  making 
consignments  &c.  thereof,  without  the 
authority  of  their  principals.  (5  &  6  Vict 
C  39,  s.  6.) 

VI.  Transportation  for  any  term  not 
exceeding  fourteeji  nor  less  than  seven 
years,  or  imprisonment,  with  hard  labour, 
for  any  term  not  exceeding  three  years. 

1.  Being  in  any  land,  by  night,  to  the 
number  of  three  or  more  (any  of  them 
l)eing  armed),  for  the  purpose  of  taking  or 
destroying  game*  or  rabbits.  (9  Geo.  IV. 
c.  (39,  s.  9.) 

*  For  the  purposes  of  9  Geo.  IV.  c.  69,  the 
word  "game"  includes  hares,  pheasants,  par- 
tridges, grouse,  heatli  or  moor  game,  black  game, 
and  bustards.     C^e  sec.  13.) 


VII.  Transportation  for  seven  years. 
1.  Counterfeiting    foreign   copper    or 

other  coin  of  a  less  value  than  silver 
coin,  not  permitted  to  be  current  in  this 
kingdom  (for  the  second  olfence).* 
(43  Geo.  III.  c.  139,  s.  3.) 

VIII.  Transportation  for  seven  years, 
or  fine  or  imprisonment,  or  both,  such 
imprisonment  to  be  with  or  without  hard 
labour  or  solitary  confinement,  or  with 
both. 

1.  Stealing,  obliterating  or  destroying 
records  or  original  documents  belonging 
to  Courts  of  Record,  &c.  (7  &  8  Geo.  IV. 
c.  29,  ss.  4  and  21.) 

2.  Stealing,  destroying  or  concealing 
wills  or  other  testamentary  instruments, 
either  during  the  life  of  the  testator  or 
after  his  death.  (7  &  8  Geo.  IV.  c.  29,  ss.  4 
and  22.) 

3.  Stealing  title-deeds.  (7  &  8  Geo.  IV.  ■ 
c.  29,  ss.  4  and  23.) 

4.  Obtaining  property  by  false  pre- 
tences.t  (7  &  8  Geo.  IV.  c.  29,  ss.  4 
and  53  ) 

IX.  Transportation  for  seven  years,  or  ; 
fine  and  imprisonment. 

1.  Forgery  of  permits,  or  knowingly 
accepting  or  receiving  forged  permits. 
(2  Wm.  IV.  c.  16,  s.  4.) 

X.  Transportation  for  seven  years,  or 
the  like  punishment  as  for  a  misdemeanor 
at  common  law. J 

1.  Purchasing  or  receiving  anchors  &c 
which  have  been  swept  for  or  otherwise 
taken  possession  of,  whether  the  same 
have  belonged  to  vessels  in  distress  or 
otherwise,  if  such  anchors  &c.  have  not 
been  reported  &c.  according  to  law. 
(1  &  2  Geo.  IV.  c  75,  s.  12;  and  c.  76, 
s.  10.) 

XI.  Transportation  for  seven  years,  or 
imprisonment  with  or  without  hard  la- 
bour. 

1.  Assaulting  officers  on  account  of 
the  exercise  of  their  duty  in  the  pre- 


•  The  punishment  for  a  first  offence  is  impri- 
sonment not  exceeding  one  year. 

t  See  the  8  &  9  Vict,  c.  109,  s.  17,  which  de- 
clares that  persons  winning  mone>y,  &c.  by  cheat- 
ing at  cards  or  other  games,,  shall  be  guilty  of 
oDtaining  such  money,  &c.  by  false  pretences,  and 
shall  be  punished  accordingly. 

+  The  punishment  for  a  misdemeanor  at  com- 
i  mon  law  is  line  and  imprisonment. 
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Bcrvation  of  vessels  in   distress,  &c.  (9 
Geo.  IV.  c.  .'31,  s.  24.) 

XII.  Fine  of  4VL,  or  if  the  offender 
have  not  goods  or  chattels,  lands  or  tene- 
ments to  the  value  of  40/.,  then  imprison- 
ment by  the  space  of  one  half-year  ;*  and, 
besides  the  before-mentioned  punishment, 
the  offender  may  be  imprisoiis^d  with  hard 
labour  for  a  term  not  exceeding  seven 
years,  or  Iranftported  for  a  term  not  ex- 
ceeding seven  years ;  and,  in  addition  to 
or  in  lieu  of  the  before-mentioned  punish- 
ments, may  be  imprisoned  with  hard 
labour  for  any  term  not  exceeding  the 
term  for  which  he  may  be  imprisoned  as 
aforesaid;  and  the  offender  on  convic- 
tion cannot  thenceforth  be  received  as  a 
witness  in  any  court  of  record,  unless 
the  judgment  given  against  him  be  re- 
versed. 

1.  Subornation  of  perjury  in  any  of  the 
Queen's  Courts  of  Chancery  or  Courts  of 
Record,  or  in  any  Leet,  View  of  Frank- 
pledge, or  Law-day,  Ancient  Demesne 
Court,  Hundred  Court,  Court  Baron,  or 
in  the  Court  or  Courts  of  the  Stannary  in 
the  counties  of  Devon  and  Cornwall ;  or 
suborning  witnesses  sworn  to  testify  in 
perpetuam  rei  memoriam.-f  (5  Eliz.  c  9, 
ss.  3,  4,  and  5 ;  29  Eliz.  c.  5 ;  21  Jac.  I.  c. 
28,  s.  8  ;  2  Geo.  II.  c.  25,  s.  2  ;  3  Geo.  IV. 
c.  11 4  ;  7  Wm.  IV.  &  1  Vict.  c.  23.) 

XIII.  Fine  of  20/.  and  imprisonment 
for  six  months ;%  and  besides  the  before- 
mentioned  punishment  the  off'ender  may 
be  imprisoned  with  hard  labour  for  a  term 


•  It  is  only  when  the  offender  is  prosecuted 
under  6  Eliz.  c.  9,  that  he  is  liable  to  tliis  por- 
tion of  these  penalties.  If  prosecuted  at  common 
law  lie  is  punislialjle  with  fine  and  imprisonment ; 
but  may  he  sentenced  to  the  other  penalties  stated 
above.  The  common-law  offence  extends  also  to 
subornation  of  perjury  in  «ny  judicial  proceedintj, 

f  See  also  12  Geo.  I.  c!  29,  g.  4  (made  per- 
petual by  21  Geo.  II  c.  3),  as  to  subornation  of 
perjury  and  perjury,  &c.  by  attorneys  &c.,  for 
which  the  court  may  cause  them,  af't^r  an  exa- 
mination in  a  sumnuirj/  way,  to  be  transported  for 
seven  years.  The  offence  does  not  appear  to  be 
indictable. 

t  It  is  only  when  the  offender  is  prosecuted 
untier  a  Eli/.,  c.  9,  that  he  is  liable  to  this  por- 
tion of  these  penalties.  'Hie  punishment  for  the 
common-law  offence  is  the  same  as  for  subornation 
of  pvrjury ;  and  perjurv  at  common  law  may  l)e 
in  ani/  udicial  procecdintj.  Prosecutions  are  usu- 
allv  carried  on  for  the  oHence  as  at  common  law, 
an<l  not  under  the  statute. 


not  exceeding  seven  years,  or  transported 
for  a  term  not  exceeding  seven  years ;  and, 
in  addition  to  or  in  lieu  of  the  before- 
mentioned  punishments,  may  be  impri- 
soned with  hard  labour  for  any  term  not 
exceeding  the  term  for  which  he  may  be 
imprisoned  as  aforesaid ;  and  the  offender 
on  conviction  cannot  thenceforth  be  re- 
ceived as  a  witness  in  any  Court  of  Re- 
cord, unless  the  judgment  given  against 
him  be  reversed. 

1.  Perjury  in  any  of  the  Courts  men- 
tioned above  in  the  case  of  subornation  of 
perjury,  or  by  any  person  examined  ad 
perpetuam  rei  memoriarn.  (5  Eliz.  c.  9,  ss. 
6  and  7  ;  29  Eliz.  c.  5  ;  21  Jac.  I,  c.  28,  s. 
8 ;  2  Geo.  II.  c.  25,  s.  2 ;  3  Geo.  IV.  c. 
114  ;  7  Wm.  IV.  &  1  Vict.  c.  23.*) 

2.  Seamen  or  marines  attempting  to 
obtain  their  pay  by  means  of  forged  cer- 
tificates of  their  discharge  from  the 
queen's  ships,  or  from  hospitals  or  sick- 
quarters.  (11  Geo.  IV.  &  1  Wm.  IV.  c. 
20,  s.  89;    7  Wm.  IV.  &  1  Vict.  c.  23.t) 

3.  Forgery  of  certificates  of  the  Com- 
missioners for  executing  the  office  of  Lord 
High  Admiral,  of  the  purchase  or  sale  of 
tny  naval  or  victualling  stores.  (2  Wm. 
I V.  c.  40,  s.  32 ;  7  Wm.  IV.  &  1  Vict, 
c.  23.) 

4.  Making  false  declarations  or  signing 
false  notices  for  the  purpose  of  procuring 
marriages;  or 

5.  Forbidding  the  issue  of  any  super- 
intendent registrar's  certificate,  by  falsely 
representing  oneself  to  be  a  person  whose 
consent  to  such  marriage  is  required  by- 
law. (6  &  7  Wm.  IV.  c.  85,  s.  38  ;  7  Wm. 
IV.  &  1  Vict.  c.  23 ;  3  &  4  Vict.  c.  72,  s.  4.) 

6.  Making  false  statements  for  the  pur- 
pose of  their  being  inserted  in  registers  of 
births,  deaths,  or  marriages.  (G  &  7  Wm. 
IV.  c.  86,  8.  41 ;  7  Wm.  IV.  &  1  Vict, 
c.  23.) 

XIV.  Transportation  for  seven  years, 
or  imprisonment  with  hard  labour  for  any 
term  not  exceeding  three  years. 


•  'rivere  is  a  ^,0-081  number  of  public  Acts,  be- 
sides those  mentioned  above,  by  whicii  cases  of 
false  swearing,'  are  declared  to  be  perjury,  or  to  be 
puni.sliable  as  perjury ;  but  it  would  have  occu- 
pied too  much  space  to  have  inserted  them  hert'. 

f  'n»is  and  the  next  four  offences  subject  tha 
persons  committing  them  to  the  penalties  of  per> 
jury. 
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1.  Assaulting  or  obstructing  persons 
duly  employed  for  the  prevention  of 
smuggling.     (8  &  9  Vict.  c.  87,  s.  66.) 

XV.  Transportation  for  seven  years,  or 
imprisonment  with  or  without  hard  la- 
bour for  any  period  not  exceeding  three 
years  ;  and  during  sm^h  imprisonment  the 
offender  may  be  publicly  or  privately 
whipped*  as  often  and  in  such  manner 
and  form  as  the  Court  shall  direct,  not 
exceeding  thrice. 

1.  Discharging  or  aiming  fire  or  other 
arms,  or  discharging  or  attempting  to 
discharge  any  explosive  substance,  at  or 
near  the  person  of  the  queen,  or  striking 
or  attempting  to  strike  at  the  person  of 
the  queen,  or  in  any  other  manner  throw- 
ing or  attempting  to  throw  anything  at 
or  upon  her  person,  with  intent  to  injure 
or  alarm  the  queen  or  break  the  public 
peace,  or  whereby  the  public  peace  may 
lie  endangered ;  or  having  fire  or  other 
arms,  or  any  explosive  or  dangerous  mat- 
ter or  thing  near  Uie  queen's  person,  with 
intent  to  use  the  same  to  injure  or  alarm 
her.     (5&G  Vict.  c.  51,  s.  2.) 

XVI.  Transportation  for  seven  years,  or 
imprisoinnent  for  any  term  not  exceeding 
two  J  ears,  with  or  without  hard  labour 
or  solitary  confinement,  or  with  both ;  and 
the  oftender,  if  a  male,  may  be  once, 
twice,  or  thrice  publicly  or  privately 
•whipped,  in  addition  to  such  imprison- 
ment. 

1.  Receiving  property  the  stealing, 
taking  &c.  whereof  is  made  an  indictable 
misdemeanor  by  7  &  8  Geo.  IV.  c.  29, 
knowing  the  same  to  have  been  un- 
lawfully stolen,  taken  &c.  (7  &  8  Geo. 
IV.  c.  29,  ss.  4  and  55.) 

2.  Boatmen  and  others  concealing  &c. 
and  not  reporting  according  to  law,  or 
literating  the  marks  &c.  on,  art  s 
found  by  them  on  the  coast  (provided  -le 
stealing  of  such  articles  on  shore  would 
be  an  indictable  misdemeanor).  (1  &  2 
Geo.  IV.  c.  75,  s.  1 ;  and  c.  76.) 

3.  Maliciously  destroying  the  dams  of 


•  It  may  be  a  question  whether  the  5  &  6  Vict, 
e  51,  s.  2,  notwithstanding  the  provision  of  1 
Geo.  IV.  c.  57,  quoted  above  (p.  187),  lias  not  ex- 
tended the  punishment  of  whipping  to  the  case  of 
t'eniaie  offenders.  (See  Seventh  Ripoi't  uf  Crimi- 
nal Ij<iw  Commissioners,  p.  46.)  The  above  oil'ence 
•s  !\  liigh  miademeanor. 


fish-ponds  or  mill-ponds,  or  poisoning 
fish-ponds.  (  7  &  8  Geo.  IV.  c.  30,  ss.  15 
and  27.  j 

XVII.  Transportation  for  seven  yQQ.rs,ov 
imprisonment  with  hard  labour  for  any 
term  not  exceeding  two  years. 

1.  Taking  or  destroying  game*  or 
rabbits  by  night,  in  any  land  or  on  any 
public  road,  path  &c.,  or  at  the  openings, 
gates  &c.  from  such  land  into  such  pub- 
lic road  &c.,  or  entering  any  such  land, 
by  night,  with  any  instrument  for  tliat 
purpose  (for  the  third  offence).t  (9  Geo. 
IV.  c.  69,  s.  1 ;  7  &  8  Vict.  c.  29,  s.  1.) 

2.  Assaults  on  gamekeepers  by  persons 
found  committing  any  of  the  last-men- 
tioned offences.  (9  Geo.  IV.  c.  69,  s.  2 ;  7 
&8  Vict.  c.29.  s.  1.) 

XVIII.  Transportation  for  any  term 
not  exceeding  seven  years,  or  imprison- 
ment not  exceeding  two  years. 

1.  Being  guilty  of  an  unlawful  combi- 
nation or  confederacy.  (37  Geo.  III.  c 
123,  s.  1  ;  39  Geo.  III.  c.  79,  ss.  2  and  8  ; 
52  Geo.  III.  c.  104,  s.  1 ;  57  Geo.  III.  c 
19,  s.  25.) 

2.  Being  present  at  meetings  for  the 
purpose  of  drilling  persons  to  the  use  of 
arms  &c.,  such  meetings  being  unautho- 
rized by  her  Majesty  or  the  lieutenant  or 
two  justices  of  tlie  peace  of  the  county 
or  riding,  by  commission  or  otherwise : 
or  drilling  persons  to  the  use  of  arms, 
&c.  (60  Geo.  111.  &  1  Geo.  IV.  c.  1, 
s.  1.) 

XIX.  Imprisonment  for  life,  loss  of  the 
offender  s  right  hand,  and  forfeiture  of 
his  goods  and  chattels,  and  of  the  pro- 
fits of  his  lands  during  life. 

1.  Assaulting  any  judge  of  the  queens 
courts  of  law  or  equity,  or  any  justice  of 
assize,  oyer  and  terminer,  or  general  gaol 
delivery,  whilst  acting  in  his  official  ca- 
pacity ;  or  striking  any  person  in  the  pre- 
sence of  any  such  judge  or  justice.^ 
(Hawk.  P.  C  b.  i.  c.  21,  s.  3;  Seventh 
lieport  of  the  Criminal  Law  Commia- 
sioners,  pp.  49  and  160.) 

XX.  Imprisonment  for  life  and  forfeit- 


*  For  the  definition  of  game,  see  p.  204,  note  *. 

•f-  The  tw  o  first  offences  are  punishable  on  sum- 
mary conviction. 

%  This  and  the  next  offence  are  punishable  at 
conunon  law. 
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flre  of  the  ofi'ender  s  goods  and  profits  of 
his  lands. 

1.  Rescuing  prisoners  being  in  the  pre- 
sence of  any  such  judge  whilst  acting  in 
his  official  capacity.  (Hawk,  P.  C.  b.  i.  c. 
21,  s.  5;  Seventh  Report  of  tJie  Criminal 
Law  Commissioners,  pp.  49  and  160.) 

XXI.  Imprisomnentfor  life,  and  forfeit- 
ure* of  all  goods  and  chattels  real  and 
personal. 

1.  Being  a  second  timef  convicted  of 
publishing  fond,  fantastical  or  false  pro- 
phecies, to  the  intent  thereby  to  make  any 
rebellion  or  other  disturbance  &c.  within 
the  queen's  dominions.  J  (5  Eliz.  c.  15,  s.  3.) 

XXII.  Imprisonment  for  life. 

1.  Hearing  and  being  present  at  any 
other  form  of  common  prayer  &c.  than 
is  mentioned  and  set  forth  in  the  Book 
of  Common  Prayer,  haTing  been  twice§ 
previously  convicted  of  the  same.  (5  & 
6  Edw.  VL  c.  1,  s.  6;  13  &  14  Car.  II. 
C.  4,  s.  24.) 

2.  Clergj'men  of  the  Established 
Church  using  any  other  form  of  common 
prayer  «Scc.  than  is  set  forth  in  the  Book 
of  Common  Prayer,  or  speaking  in  dero- 
gation thereof,  having  been  twice||  pre- 
viously convicted  of  any  such  offence.^ 
(1  Eliz.  c.  2,  s.  6  ;  13  &  14  Car.  II.  c.  4, 
8.  24.) 

3.  Persons  not  having  any  spiritual 
promotion  committing  any  such  last-men- 
tioned offence,  after  their  first  convic- 
tion.** (I  Eliz.  c.  2,  s.  8;  13  &  14  Car. 
11.  c.  4,  s.  24.) 


*  Tliis  forfeiture  being  by  statute  only,  does  not, 
as  observed  alwve,  constitute  the  offence  a  felony. 

t  The  punishment  for  the  first  offence  is  fine 
of  10/.  and  imprisonment  for  one  year.  (5  Eliz. 
C  15,  s.  2.) 

J  This  offence  may  be  considered  to  be  virtu- 
%Ily  obsolete, 

9  The  punishment  for  the  first  offence  is  im- 
prisonment for  six  months,  and  for  the  second  is 
one  year. 

Ij  The  punishment  for  the  first  offence  is  im- 
prisonment for  six  months,  and  for  the  second 
one  year.     (1  Eliz.  c.  2,  ss.  4  and  5.) 

•[{  iJesides  being  imprisoned,  the  offender  for 
the  first  offence  forfeits  the  profits  of  all  his  spi- 
ritual benefices  or  promotions  coming  or  arising 
in  one  whole  year  next  after  his  conviction ;  and 
for  his  second  and  third  ofi'encfjs,  is  to  be  deprived 
ipto  ffu:to  o(  id\  his  spiritual  promotions.  (1  Eliz 
c.  2,  n.  4,  5,  and  6.) 

*•  Tlie  punisliment  for  the  first  offence  is  Im- 
DT'sonment  for  one  year.    (1  Eliz.  c.  2.  s.  7.) 


4.  In  interludes,  plays  &c.  declaring 
or  speaking  anything  in  derogation  &c 
of  the  Book  of  Common  Prayer,  or  com- 
pelling or  causing  any  parson  or  other 
minister  to  use  any  other  form  of  com- 
mon prayer  &c.  than  is  mentioned  in 
the  said  book ;  or  interrupting  any  par- 
son or  other  minister  in  saying  common 
prayer  &c.  in  the  form  mentioned  in  the 
said  book,  having  been  twice*  previously 
convicted  of  any  such  offence.f  (1  Eliz. 
c.  2,  s.  II ;  13  &  14  Car.  II.  c,  4,  s.  24.) 

XXIII.  Imprisonment  for  any  term  not 
exceeding  twelve  nor  less  than  six  months, 
and  the  offender  to  be  liable  to  such  other 
punishment  as  may  by  law  be  inflicted 
in  cases  of  high  misdemeanors.| 

1.  Publishing  in  English  newspapers 
anything  tending  to  excite  hatred  of  the 
queen,  &c.,  as  having  been  previously 
printed  in  some  foreign  paper  which  has 
not  been  so  printed.  (38  Geo.  III.  c.  78, 
s.  24.) 

XXIV.  Fine  and  imprisonment^  with  or 
without  hard  labour  or  solitary  confine- 
ment, or  with  both. 

1.  Refusing  to  deliver  up  &c.  post- 
letters  which  ought  to  have  been  deli- 
vered to  any  other  person,  or  post-letters 
which  shall  have  been  found  by  the  per- 
son so  refusing  or  any  other  person,  &c. 
(7  Wm.  IV.  &  1  Vict.  c.  3G,  ss.  31  and 
42.) 

XXV.  Fine  and  imprisonment,  and  such 
corporal  punishment  by  public  or  private 
whipping  as  the  court  shall  direct. 

1.  Persons  who  keep  or  use  slaughter- 
houses or  places,  throwing  into  lime-pits 
&c.,  or  destroying  or  burying,  the  hides 
of  cattle  slaughtered  &c.  by  them ;  or, 

♦  The  punishment  for  the  first  offence  is  for- 
feiture of  luo  marks,  or,  if  the  offender  do  not 
pay  the  same  within  six  weeks  after  his  convic- 
tion, six  n.onths'  imprisonment  instead ;  and  for 
the  second  offence  is  forfeiture  of  400  marks,  or, 
if  the  ottender  do  not  pay  the  same  within  six 
weeks  after  liis  conviction,  twelve  months'  impri- 
sonment instead.  (1  Eliz.  c.  2,  ss.  9,  10,  12,  and 
13.; 

f  Besides  being  imprisoned  for  life,  the  person 
committing  any  of  tne  above  offences  for  the 
third  time,  forfeits  all  his  goods  and  cliattels;  but 
tliis  forfeiture  being  by  statute  only,  does  not,  as 
above  oliscrvecl,  constitute  tl»e  ofience   a  felony. 

J  nie  punisiiment  for  high  misilemeanors  ut 


common  law  was  fine,   imprisonment  and  inf»- 
nidiis  corpornl  punishment ;  but  the  puni 
of  tlie  pillory  has  been  wholly  abolished. 
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2.  Persons,  generally,  being  guilty  of 
any  offence  against  the  Act  for  regulating 
slaughtering-houses  for  which  no  punish- 
ment is  expressly  provided.  (26  Geo. 
III.  c.  71,  s.  9.) 

XXVI.  Fine,  imprisonment,  or  other 
corporal  punishment. 

1.  Procuring  or  soliciting  infants  to 
grant  annuities,  &c.  (53  G«o.  III.  c.  141, 
s.  8.) 

XXVII.  Imprisonment  and  fine  and 
ransom*  to  the  queen. 

1.  Being  sufficient  to  travel,  not  being 
assistant  to  the  justices,  when  warned  to 
ride  with  them,  in  aid  to  resist  riots,  &c. 
(2  Hen.  V.  St.  1,  c.  8.) 

2.  Contemning,  despising  or  reviling 
the  sacrament  of  the  Lord's  Supper.  (I 
Edw.  VI.  c.  1,  s.  1 ;  1  Eliz.  c,  1,  s.  14.) 

XXVIII.  Imprisonment  and  ransom  at 
the  queen's  will.f 

1.  Forcible  entry  into  lauds  and  tene- 
meiits.  (5  Rich.  II.  St.  1,  c.  8  ;  15  Rich. 
II.  c.  2.J) 

XXIX.  Imprisonment  and  fine  at  the 
queen's  will.§ 

1,  Any  of  the  clergy  enacting  or  pro- 
mulgating &c.  any  constitutions  or  or- 
dinances, provincial  or  synodal,  or  any 
other  canons,  without  the  royal  assent 
and  licence.  (25  Hen.  VIII.  c.  19,  s.  1 ; 
1  KHz.  c.  1,  s.  ().) 

XXX.  Fine  and  imprisonment. 

1.  Not  assisting  the  justices  to  arrest 
persons  holding  lands  &c.  forcibly,  after 
forcible  entry  made.     (15  Rich.  II.  c.  2.) 

2.  Frauds  by  collectors  or  other  offi- 
cers intrusted  with  the  receipt,  custody 
or  management  of  any  part  of  the  public 
revenues)!  (50  Geo.  III.  c.  59,  s.  2);— of 
any  part  of  the  revenue  of  Excise.  (7 
&  8  Geo.  IV.  c.  53,  s.  44.) 


•  It  would  appear  that  where  a  person  is  to 
make  fine  and  ransom,  he  is  not  to  pay  two  dif- 
ferent sums  (Co.-Litt.,  127  a)  ;  but,  according  to 
Dyer,  p.  m,  pi.  o,  the  ransom  must  be  treble 
tlie  fine  at  least. 

f  That  is,  the  will  of  the  queen  as  declared  by 
her  representatives,  the  judges,  in  her  courts  of 
justice. 

X  See  also  4  Hen.  IV.  c.  8  ;  8  Hen.  VI.  c,  9  ; 
31  Eli/.,  c.  11  ;  21  Jac.  I.e.  15. 

5  That  is,  as  (iecliired  by  the  judges. 
II  The  oUender  is  also,  on  conviction,  rendered 
for  ever  incapable  of  holding  or   enjoying  any 
office  under  the  crown. 


3.  Persons    concerned    in    the    trans- 
mitting or  delivery  of  writs  for  the  elec- 
tion of  members  of  parliament,  wilfully 
neglecting  or  delaying  to  transmit  or  de-  ^H 
liver  any  such  writ  &c.    (53  Geo.  III.  c.  ^B 
89,  s.  6.)  ^ 

4.  Gaolers  exacting  fees  from  prisoners 
for  or  on  account  of  the  entrance,  com- 
mitment or  discharge  of  such  prisoners, 
or  detaining  prisoners  for  non-payment 
of  fees.*     (55  Geo.  III.  c.  50,  s.  13.) 

5.  Furious  driving,  &c.  by  persons  hav- 
ing charge  of  stage-coaches  or  public  car- 
riages, not  being  hackney-coaches  drav*  n 
by  two  horses  only,  and  not  plying  for 
hire  as  stage-coaches,  whereby  any  per- 
son is  injured.     (1  Geo.  IV.  c.  4.) 

6.  Buying  or  selling  offices,  or  keeping 
any  place  of  business  in  any  manner  re- 
lating to  the  sale  or  purchase  thereof.f 
(5  &  6  Edw.  VI.  c.  10 ;  49  Geo.  III.  c. 
126,  s.  3;  6  Geo.  IV.  c.  105,  s.  10.) 

7.  Officers  exacting  fees  from  prisoners 
against  whom  no  bill  of  indictment  is 

(found  by  the  grand  jury,  or  who  are  ac- 
quitted on  their  trial  or  discharged  by 
proclamation  for  want  of  prosecution.^ 
(55  Geo.  III.  c.  50,  ss.  4  and  9.)  m 

8.  Officers  of  Customs  or  Excise  by  S 


I 


*  They  are  also,  upon  conviction,  rendered  in- 
capable of  holdint;  their  offices.  The  55  Geo.  III. 
c.  50,  s.  13,  did  not  extend  to  the  Queen's  Bench 
prison,  the  Fleet,  or  the  Marshalsea  and  Pala(;e 
Courts.  But  now,  by  5  &  6  Vict.  c.  22,  s.  11, 
which  consolidates  tlie  Queen's  Bench,  Fleet,  and 
Marshalsea  Prisons,  and  enacts  that  the  Queen's 
Bench  Prison  shall,  after  the  passing  of  that  act, 
be  called  the  Queen's  Prison,  all  fees  and  gratu- 
ities payable  by  prisoners  on  their  entrance  or 
discharge  &c.  from  the  Queen's  Prison  (except 
such  as  shall  be  sanctioned  by  the  Lords  of  tlie 
Treasury,  for  work  and  labour  actually  performed 
for  sucli  prisoners)  are  abolished,  and  any  officer 
who  exacts  any  such  fees  or  gratuities,  or  detains 
any  prisoner  on  account  of  the  non-payment 
thereof,  is  rendered  incapable  of  holding  his  office, 
and  is  guilty  of  a  misdemeanor  punishable  by 
fine  and  imprisonment.  See  also  the  8  &  9  Vict, 
c.  114,  which  explains  a^id  amends  the  55  Geo. 
III.  c.  50. 

t  The  punishment  for  this  and  the  next  twenty- 
five  offences  (6  to  31  inclusive),  is  not  assigned 
them  by  the  statutes  creating  them  :  they  are 
merely  misdemeanors  by  the  statutes,  but  ua  such 
the  common  law  punishment  of  fine  and  impri- 
sonment attaches. 

\  The  offender,  on  conviction,  is  also  renderfc'd 
incapable  of  holding  his  ofiice.  See  the  8&9 
Vict.  c.  114,  which  explains  and  amends  the  ^ 
Geo.  HI.  c.  50. 


LAW,  CRIMINAL. 


L  209  J 


LAW,  CRIMINAL. 


their  misconduct  causing  waste,  &c.  in 
merchandise  warehoused  in  warehouses 
under  the  Act  for  permitting  goods  im- 
ported to  be  secured  in  warehouses  with- 
out payment  of  duty  on  first  entry.  (4 
Geo.  IV.  c.  24,  s.  72.) 

9.  By  false  certificates  or  representa- 
tions endeavouring  to  obtain  from  Chel- 
sea Hospital  any  pension,  privilege  or 
advantage.*    (7  Geo.  IV.  c.  10,  s.  25.) 

10.  Setting  spring-guns  or  man-traps, 
except  within  a  dwelling-house  for  the 
protection  thereof.  (7  &  8  Geo.  IV.  c. 
18,  ss.  1  and  4.) 

11.  Jesuits,  or  members  of  any  religious 
order  or  society  of  the  Church  of  Rome, 
bound  by  monastic  or  religious  vows, 
within  the  United  Kingdom,  admitting 
any  person  to  become  a  member  of  any 
such  order  or  society.f  (10  Geo.  I\'.  c. 
7,  s.  23.) 

12.  Parish  o9icers  refusing  to  call 
meetings,  &c.  according  to  the  provisions 
of  the  Act  for  the  better  Regulation  of 
Vestries.     (1  &  2  Wm.  IV.  c.  60,  s.  11.) 

13.  Making  false  answers  to  any  of  the 
questions  directed  by  the  Reform  Act  to 
be  put  by  the  returning  ofiicer  at  elec- 
tions of  members  of  parliament,  if  re- 
quired by  any  candidate,  to  any  voter  at 
the  time  of  his  tendering  his  vote.  (2  8c 
3  Wm.  IV.  c.  45,  s.  58.) 

14.  Refusing  to  attend,  &c.  the  Poor 
Law  Commissioners  (4  &  5  Wm,  IV.  c. 
76,  8.  13) ;  the  Tithe  Commissioners  (6  & 
7  Wm.  IV.  c.  71,s.Q3);  or  the  Copyhold 
Commissioners  (4  &  5  Vict.  c.  35,  s.  94). 

15.  Forgery,  &c.  of  protections  from 
service  in  the  navy.  (5  &  6  Wm.  IV.  c. 
24,  s.  3.) 

16.  Making  false  declarations  in  cases 
where  declarations  are  substituted  for 
oaths  by  the  Act  for  abolishing  unneces- 
sary Oaths.     (5  &  6  VVm.  IV.  c.  62,  s.  21.) 

1 7.  Executing  *:c.  renewed  ecclesiasti- 
cal leases,  knowmg  the  recital  required  by 
law  contained  therein  to  be  false.  (6  &  7 
Wm.  IV.  c.  20,  s.  3.) 

18.  Making  false  statements  in  decla- 
rations rec^uired  to  be  delivered  to  the 

•  'Hie  ollender  also  forfeitfl  all  claim  to  pen- 
sion or  emolument  on  account  of  service,  wounds 
or  (lisal.ility. 

•|-  'Hiis  o'fTence  doe*  not  apply  to  female  socie- 
fiej..     (KKieo.  IV.c.  7,  8.  37.) 
vol..  II. 


Commissioners  of  Stamps  and  Taxes  be- 
fore being  allowed  to  print  and  publish 
newspapers.  (6  &  7  W^m.  IV.  c.  76,  s.  6.) 

19.  Making,  &c.  false  declaration  of 
being  qualified  to  be  elected  a  member  of 
the  House  of  Commons.  (1  &  2  Vict.  c. 
48,  s.  7.) 

20.  Frauds  in  assignments  of  pensions 
for  service  in  her  Majesty's  navy,  royal 
marines  or  ordnance.  (2  &  3  Vict.  c.  51, 
s.  8.) 

21.  Making  false  declarations  touching 
any  of  the  matters  contained  in  the  Act 
for  procuring  Returns  relative  to  High- 
ways and  Turnpikes.  (2  &  3  Vict.  c.  40, 
s.  9.) 

22.  Ofiicers  of  railways  making  false 
returns,  under  the  Act  for  regulating  rail- 
ways, to  the  committee  of  the  Privy  Coun- 
cil for  Trade.     (3  &  4  Vict.  c.  97,  s.  4.) 

23.  Making  false  returns  of  corn,  un- 
der the  Act  regulating  the  importation  of 
corn.     (5  &  6  Vict.  c.  14,  s.  42.) 

24.  Making  false  entries  in  the  Register 
Book  of  Copyrights.  (  5  &  6  Vict.  c.  45, 
s.  12.) 

25.  Voters  making  false  answers  to  re- 
turning officer  at  elections  of  members  of 
of  parliament.  (  6  &  7  Vict.  c.  18,  s.  81.) 

26.  Actuaries  or  other  persons  holding 
appointments  in  savings'  banks,  receiving 
deposits  and  not  paying  the  same  over  to 
the  managers  of  such  banks,  &c.  (7  &  8 
Vict.  c.  83,  s.  4.) 

27.  The  registrar  of  joint-stock  com- 
panies or  any  person  employed  under  him, 
demanding  or  receiving  any  gratuity  or 
reward  beyond  the  fees  allowed  by  law. 
(7  &  8  Vict.  c.  110,  s.  22.) 

28.  Directors  of  joint-stock  companies 
by  whom  certificates  of  shares  are  issued, 
making  false  statements  on  such  certifi- 
cates as  to  the  date  of  the  first  complete 
registration  of  such  companies.  (7  &  8 
Vict.  c.  110,  8.  26  in  part.) 

29.  Persons  knowing  dogs  or  skins  or 
dogs  found  in  their  possession,  by  virtue 
of  a  search  warrant,  to  be  stolen  dogs,  or 
the  skins  of  stolen  dogs  (for  the  secou  1 
offence*).  (8  &  9  Vict.  c.  47,  s.  S  in 
part.) 


•  The  (IrHf  olTeiice  is  punish:ilile  on  sumni.iry 
conviction  bt;fore  two  or  more  justiew  hv  paytnout 
of  such  sum,  nnt  exceeding  iJO/.,  as  tP  tW  juiNnM 
shall  soeni  meet.. 
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30.  Corruptly  taking  any  reward  for 
aiding  persons  to  recover  stolen  &c. 
dogs.     (8  &  9  Vict.  c.  47,  s.  6.) 

31.  Offences  against  the  provisions  of 
fhe  8  &  9  Vict.  c.  100  (An  Act  for  the 
regulation  of  the  care  and  treatment  o 
Lunatics),  and  the  8  &  9  Vict.  c.  126  (An 
Act  to  amend  the  laws  for  the  provision 
and  regulation  of  Lunatic  Asylums  for 
counties  and  boroughs,  and  for  the  main- 
tenance and  care  of  Pauper  Lunatics  in 
England),  declared  by  those  Acts  to  be 
misdemeanors. 

32.  Using  conternptuous  words  or  ges- 
tures of  or  against  the  queen.* 

33.  Unlawful  assemblies. 

34.  Routs. 

35.  Riots. 

36.  Affrays. 

37.  Conspiracy. 

38.  Bribery.! 

39.  Blasphemy. 

40.  Blasphemous  or  seditious  libels.J 

41.  Unlawfully  refusing  to  serve  pub- 
lic offices. 

42.  Executing  official  duties  before 
taking  oath  of  office  and  giving  security, 
where  the  same  are  required  by  law. 

43.  Wilfully  disobeying  any  statute,  by 
doing  what  it  prohibits  or  omitting  what 
it  commands,  whereby  the  public  are  or 
may  be  injured. 

44.  Wilfully  disobeying  any  lawful 
warrant,  order  or  command  of  her  Ma- 
jesty, or  any  court  or  person  acting  in  a 
public  capacity  and  duly  authorized  in 
that  behalf,  where  no  other  penalty  or 
mode  of  proceeding  is  expressly  provided. 

45.  Obstructing  officers  in  the  execu- 
tion of  any  public  office  or  duty. 

46.  Excess  or  abuse  of  authority  by 
public  officers. 

47.  PiXtortiou  by  public  officers. 

48.  Fraudulent  misapplication  by  pub- 


♦  Tliis  and  the  following  fifty-two  offences  (20 
t,j  84  inclusive)  iire  misdemeanors  at  common  law, 
and  as  such,  punishable  with  line  and  imprison- 
ment. (See  the  Seventh  Report  of  the  Criminal 
law  Commissioners,  and  tlie  authorities  there 
cited.) 

t  See  5  &  6  Vict.  c.  102,  s.  20. 

*  Tliese  offences,  when  committed  for  a  second 
time,  were  made  punishable  as  hi^di  misde- 
meanors or  bv  banishment,  bv  60  Geo.  III.  &  1 
Geo.  IV.  c.  s  ;■  but  U  Geo.  iV.  &  1  \Vm.  l\.  c. 
73.  repealed  the  latter  portion  of  the  punishment. 


lie  officers  of  property  under  their  con- 
trol as  such  officers. 

49.  Unlawfully,  and  contrary  to  oath  of 
office,  disclosing  matter  the  knowledge  of 
which  has  been  acquired  in  an  official 
capacity. 

50.  Assaulting  &c,  persons  on  account 
of  anything  done  by  them  in  connexion 
with  any  judicial  proceeding, 

51.  Contempts  of  courts  of  justice  or 
magistrates,  by  uttering  insulting,  oppro- 
brious, or  menacing  words,  or  by  acts  or 
gestures  expressed  or  done  in  the  face  of 
such  courts  or  in  the  presence  of  such 
magistrates. 

52.  By  force,  or  by  violent  or  out- 
rageous conduct,  internipting  the  pro- 
ceedings of  courts  of  justice. 

53.  The  wilful  omission  by  judicUL 
officers  to  do  their  duty. 

54.  Oppression  by  judicial  officers.       JH 

55.  Judicial  officers  taking  bribes.         S 

56.  Bribing  or  otherwise  corruptly  in-  ™ 
fluencing  judicial  officers. 

57.  Persons  procuring  themselves  to 
be  returned  as  juroi-s,  with  intent  to  ob- 
tain a  verdict  or  any  undue  advantage  for 
any  person  interested  in  a  trial. 

58.  Unlawfully  preventing  persons 
from  serving  as  jurors. 

59.  Jurors  determining  their  verdict 
by  any  mode  of  chance. 

60.  Witnesses  refusing  to  be  sworn  or 
to  give  evidence  in  judicial  proceedings. 

61.  Unlawfully  preventing  witnesses 
from  giving  evidence  in  judicial  proceed- 
ings. 

62.  Endeavouring  to  procure  the  com- 
mission of  perjury. 

63.  Publishing  statements,  pending 
suits  or  prosecutions,  with  intent  to  ex- 
cite prejudice  for  or  against  any  party  to 
such  suits  or  prosecutions. 

64.  Fabricating  false  evidence. 

65.  By  disposing  of  dead  bodies,  with- 
out giving  notice  to  the  coroner,  in  cases 
where  inquests  ought  to  be  taken,  ob- 
structing the  taking  of  such  inquests. 

66.  Gaolers  and  others,  contrary  to 
their  duty,  allowing  dead  bodies  to  re- 
main unburied  and  to  putrefy,  without 
giving  notice  to  the  coroner,  in  cases 
where  inquests  ought  to  be  taken. 

67.  Challenging  or  provoking  to  fight, 
or  to  commit  a  breach  of  the  peace. 
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68.  Open  indecency  in  places  of  public 
resort  or  in  view  thereof. 

69.  Keeping  gaming  or  other  disorderly 
houses.* 

70.  Arresting  or  otherwise  obstructing 
the  burial  of  dead  bodies. 

71.  Unlawfully  disinterring  dead 
bodies. 

72.  Buying  or  selling  wives. 

73.  Selling  unwholesome  provisions. 

74.  Maliciously  exposing  persons  la- 
bouring under  contagious  diseases  in 
places  of  public  resort. 

75.  Common  nuisances.f 

76.  Corrupting  wells  or  springs  used 
by  the  public. 

77.  Innkeepers  refusing  to  receive  tra- 
vellers, their  inns  not  being  fully  occu- 
pied at  the  time,  and  a  reasonable  sum 
being  tendered  for  accommodation. 

78.  Battery. 

79.  False  imprisonment. 

80.  Assaults. 

81.  Persons  maiming  themselves,  with 
intent  to  evade  the  discharge  of  any  pub- 
lic duty. 

82.  Cheats. 

83.  Forgery,  in  cases  where  no  punish- 
ment is  provided  by  statute. 

84.  Concealing  treasure-trove. 
XXXI.  Forfeiture,  fine  not  exceeding 

200Z.  and  costs  of  suit,  and  also  such 
further  fine,  and  whipping  and  imprison- 
ment, or  any  of  them,  in  such  manner 
and  for  such  space  of  time  as  to  the  court 
shall  seem  meet. 

1.  Being  possessed  (not  being  a  con- 
tractor with  the  Commissioners  of  the 
Navy,  Ordnance  or  Victualling  Office  for 
her  Majesty's  use)  of  any  of  her  Majesty's 
itores  called  canvass,  or  bewper  other- 


•  The  court  may  order  hard  labour  for  tliese 
ofTences.  (:j  Geo.  IV.  c.  114.)  See  ill  Geo.  III. 
e.  49,  s.  I,  by  wliich  persons  keeping  places 
opened  or  used  for  public  enterUiinment  or  amuse- 
ment, or  for  public  debating  on  .Sundays,  and  to 
which  persons  are  admitted  by  payment  of  money 
or  tickets  sold  for  money,  are  made  punishable 
as  in  cases  of  disorderly  houses,  and  incur  the 
penalty  of  '.200/.  for  every  Sunday  tliat  such 
places  are  kept  opened,  recoverable  by  action  of 
•lebt,  &c. 

t  S«!e  9  &  10  Wm.  III.  c.  7,  s.  1,  which  makes 
the  manufacture  of  squibs  or  fireworks  (except  by 
order  of  the  IJoard  of  Ordnance  or  bv  tlie  .\rtil- 
Iffv  ('ompany),  or  the  fireini;  thereof  \v.  any  nub- 
lic  «XKv^^  &c,,  a  c«mmou  nui«anc» 


wise  called  buntin,  or  of  any  cordage 
wrought  with  one  or  more  worsted  threads, 
or  of  any  other  public  stores,  the  same  not 
being  charged  to  be  new  or  not  more 
than  one-third  worn.  (39  &  40  Geo.  III. 
c.  89,  s.  2 ;  54  Geo.  III.  c.  60 ;  55  Geo. 
III.  c.  127;  56  Geo.  III.  c.  138,  s.  2.) 

2.  Making,  being  possessed  of  or  con- 
cealing (not  being  a  contractor  as  last 
mentioned)  any  warlike  or  naval  stores 
with  the  marks  used  to  her  Majesty's 
warlike,  naval,  or  ordnance  stores,  or  any 
other  public  stores.  (9  &  10  Wm.  111. 
c.  41 ;  9  Geo.  I.  c.  8  ;  17  Geo  II.  c.  40 ; 
39  &  40  Geo.  III.  c.  89,  s.  2 ;  54  Geo.  Ill, 
c.  60 ;  55  Geo.  IIL  c.  127  ;  56  Geo.  III. 
c.  138,  s.  2.) 

XXXII.  Fine  not  exceeding  500/.,  or 
imprisonment  for  any  term  not  exceeding 
two  years,  or  both. 

I.  Aiding  the  escape  of  convicts  from 
New  South  Wales  or  Van  Diemen's  Land. 
(9  Geo.  IV.  c.  83,  s.  34.) 

XXXIII.  Imprisomnent,  with  or  with- 
out hard  labour,  for  such  term  as  the  court 
shall  award. 

1.  Unlawfally  and  carnally  knowing 
girls  above  the  age  of  ten  and  under  the 
age  of  twelve  years.  (9  Geo.  IV.  c.  31,  s, 

XXXIV.  Fine  or  imprisonment,  or  both, 
such  imprisonment  to  be  with  or  without 
hard  labour  or  solitary  confinement,  or 
with  both. 

1.  Unlawfully  taking  or  killing  hares 
or  conies,  in  the  night  time,  in  warrens. 
(7  &  8  Geo.  IV.  c.  29,  ss.  4  and  30.) 

2.  Unlawfully  taking  or  destroying  fish 
in  waters  running  through  or  in  lands 
adjoining  or  belonging  to  dwelling- 
houses.*  (7  &  8  Geo.  IV.  c.  29,  ss.  4 
and  34.) 

3.  Unlawfully  destroying  turnpike  or 
toll  gates  or  houses,  &c.  (7  &  8  Geo.  IV. 
c.  30,  ss.  14  and  27.) 

4.  Officers  of  the  Post-Office  opening  or 
detaining  post  lettersf    (7   Wm.  IV.  Ac 


•  'Hiis  olfence  does  not  extend  to  angling  in  tiu? 
dav-time ;  but  persons  doing  so  unlawfully  are 
liable,  on  summary  conviction,  to  forfeit  any  sum 
not  exceeding  &/. 

t  Tiiis  ollence  does  not  extend  to  (amon-st 
otlier  exceptions  contained  in  the  Act)  the  open- 
ing or  detaining  of  letters  in  oliedience  to  an  I'x- 
press  warrant  in  writing  under  tJie  hand  of  «uo 
of  tlie  principal  secretaries  of  state. 
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1  Vict.  c.  36,  ss.  25  and  42)  ;  or  stealing, 
embezzling  or  destroying  printed  votes 
or  proceedings  in  parliament,  or  news- 
papers, or  other  printed  papers  sent  by  the 
post,  without  covers  or  in  covers,  open  at 
the  sides.  (7  Wm.  IV.  &  1  Vict.  c.  36,  ss. 
32  &  42.) 

XXXV.  Fine  or  imprisonment,  or  both, 
such  imprisonment  to  be  with  or  without 
hard  labour. 

1.  Forgery  of  hackney-carriage  plates 
(1  &  2  Wm.'lV.  c.  22,  s.  25)  ;  of  stage- 
carriage  plates  (2  &  3  Wm.  IV.  c.  120,  s. 
32) ;  or  of  the  licences  or  tickets  of  drivers 
of  hackney-caniages,  drivers  or  conduc- 
tors of  stage-carriages,  or  watermen  (1  & 

2  Vict.  c.  79,  s.  12). 

2.  Frauds  in  applying  for  hackney- 
carriage  or  stage-carriage  licences.  (1  &  2 
Wm.  IV.  c.  22,  s.  33  ;  2  &  3  Wm.  IV.  c. 
120,  s.  10.) 

XXXVI.  Fine  or  imprisonment,  or 
both. 

1.  Compounding  offences,*  or  other- 
wise offending  against  the  provisions  of 
the  18  Eliz.  c.  5  (An  Act  to  redress  dis- 
orders in  common  informers).  (18  Eliz. 
c.  5,  s.  4 ;  27  Eliz.  c.  10 ;  56  Geo.  III. 
c.  138,  s.  2.) 

2.  Resisting  the  execution  of  any  legal 
process,  execution  or  extent,  taken  out  by 
persons  having  debts  owing  to  them  from 
persons  residing  within  the  Whitefriars, 
Savoy,  Salisbury  Court,  Ram  Alley,  Mi- 
tre Court,  Fuller's  Rents,  Baldwin's  Gar- 
dens, Montague  Close,  or  the  Minories, 
Mint,  Clink,  or  Deadman's  Place.  (8  &  9 
Wm.  III.  c.  27,  s.  15 ;  56  Geo.  III.  c.  138, 

5.  2.) 

3.  Illegal  brokerage.  (53  Geo.  III.  c. 
141,  s.  9.) 

4.  Persons  having  the  custody  of  of- 
fenders ordered  to  be  confined  in  Park- 
hurst  Prison,  or  Pentonville  or  Millhank 
Prison,  carelessly  allowing  such  offenders 
to  escape.  (1  &  2  Vict.  c.  82,  s.  13 ;  5  &  6 
Vict.  c.  29,  s.  25  in  part;  6  &  7  Vict. c.  26, 

6.  23  in  part.) 

5.  Offences  against  the  Foreign  Eulist- 
ment  Act.    (59  Geo.  III.  c.  69,  s.  2.) 

•  Besides  the  above  punisliment,  the  offender, 
upon  conviction,  is  for  ever  disabled  to  pursue  or 
be  plaintiff  or  informer  in  any  suit  or  information 
•pon  any  statute',  popular  or  penal, ami  also  forfeits 
Iw.,  lecovwrablfc  by  action  of  debt  or  information. 


'  6.  Unlawfully  taking  unmarried  girls 
under  the  age  of  16  years  out  of  the  pos- 
session of  those  who  have  the  lawful 
charge  of  them.  (9  Geo.  IV.  c.  31,  s.  20.) 

7.  Arresting  clergymen  on  civil  pro- 
cess while  employed  about  the  perform- 
ance of  divine  service.   (9  Geo.  IV.  c.  31,     JH 
s.  23.)  ■ 

8.  Frauds  by  Excise  officers    in  the      ^ 
granting  of  permits,  or  in  the  perform- 
ance of  their  duties  in  relation  to  the 
same.*    (2  Wm.  IV.  c.  16,  s.  15.)  ^ 

9.  Altering,    destroying,    counterfeit-    ^M 
ing  or  trafficking  in  the  register-tickets 
with  which  merchant  seamen  are  required 
to  provide  themselves.  (7  &  8  Vict.  c.  1 12, 
s.  21.) 

10.  Making  false  answers  to  questions 
by  the  registrar  of  seamen,  &c.,  with 
reference  to  the  granting  of  such  tickets. 
(7  &  8  Vict.  c.  112,  s.  22.) 

11.  Masters  of  merchant  ships,  without 
the  sanction  of  the  consul,  &c.,  discharg- 
ing or  abandoning  abroad  persons  be- 
longing to  their  ships  or  crews,  or,  in  case 
any  such  person  should  desert  abroad, 
neglecting  to  notify  the  same  in  writing 
to  such  consul,  &c.  (7  &  8  Vict.  c.  112,  s.      _ 

46.)  m 

12.  Masters,  mates  or  other  officers  of  ^ 
merchant  ships,  wrongfully  forcing  on 
shore,  or  leaving  behind  on  shore  or  at 
sea,  persons  belonging  to  their  ships  or 
crews,  before  the  completion  of  the  voy- 
age for  which  such  persons  were  engaged, 
or  the  return  of  their  ships  to  the  United 
Kingdom. t  (7  &  8  Vict.  c.  112,  s.  47.) 

1 3.  Masters  of  merchant  ships  omitting, 
when  required  by  the  consul,  &c.,  on  the 
complaint  of  three  or  more  of  their  crew, 
to  provide  proper  provisions,  water  or 
medicines,  or  the  requisite  quantity  there- 
of, or  using  any  provisions,  &c.  which  the 
consul,  &c.  shall  have  signified  to  be  unfit 
for  use  or  inappropriate.  (7  &  8  Vict,  c 
112,  s.  57.) 

*  The  offender,  on  conviction,  is  also  rendered 
incapable  of  holding  any  office  or  place  in  or  relat- 
ing  to  any  of  the  revenues  of  the  United  King- 
dom. 

t  See  also  9  Geo.  IV.  c.  31,  s.  SO,  which 
makes  it  a  misdemeanor,  punishable  with  impri- 
sonment for  such  terra  as  Uie  court  shall  award,  foi 
masters  of  merchant  siiips  to  force  on  shore  or  re- 
fuse to  bring  home  all  such  of  tlie  men  wliom 
they  carried  out  as  are  in  a  condition  to  return. 
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XXXVII.  Imprismment  for  three 
years,  and  fine  at  the  queen's  pleasure.* 

1.  Champerty.  (3  Edw.  I.  c.  25;  13 
Edw.  I.  St.  1,  c.  49  ;  28  Edw.  I.  st.  3,  c. 
11  ;  33  Edw.  I.  st.  2  ;  33  Edw.  I.  st.  3 ;  4 
Edw.  III.  c.  11  ;  20  Edw.  III.  c.  4  and 
c.  5;  7  Rich.  II.  c.  15  ;  32  Hen.  VIII. 
c.  9.) 

2.  Maintenance.  (3  Edw.  I.  c.  28  and  c. 
33 ;  33  Edw.  I.  st.  3 ;  1  Edw.  III.  st.  2,  c. 
14;  4  Edw.  III.  c.  11 ;  20  Edw.  III.  c.  4 
and  c.  5  ;  1  Rich.  II.  c.  4  and  c.  7 ;  7  Rich. 
IL  c.  15;  32  Hen.  VIII,  c.  9.) 

XXXVIII.  Great  forfeiture. 

1.  Disturbing  any  to  make  free  election. 
(3  Edw.  I.  c.  5.) 

XXXIX.  To  be  adjudged  incapable  and 
disabled  in  law  to  have  or  enjoy  any 
office  or  employment,  ecclesiastical,  civil 
or  military,  or  any  part  in  them,  or  any 
profit  or  advantage  appertaining  to  them  ; 
and  if  the  offender  at  the  time  of  being 
convicted  enjoy  or  possess  any  office, 
place  or  employment,  the  same  is  made 
void. 

1.  Having  been  educated  in  or  pro- 
fessed Christianity  within  this  realm, 
asserting  that  there  are  more  Gods  than 
one,  or  denying  the  Christian  religion  to 
be  true  or  the  Scriptures  to  be  of  Divine 
authority.!  (9  &  10  Wm.  III.  c.  32,  s.  1  ; 
55  Geo.  III.  c.  160,  s.  2.) 

XL.  Imprisonment  and  hard  labour  for 
any  period  not  exceeding  three  years. 

1.  Insolvent  debtors  or  petitioners  for 
protection  from  process,  omitting  in  their 
schedules  any  property,  or  retaining  or 
excepting  out  of  such  schedules,  as  neces- 
saries, property  of  greater  value  than  20/. 

*  niat  is,  as  declared  by  the  judges.  Tliis 
punishment  is  tAken  from  33  Edw.  I.  st.  3  (Statute 
of  Champerty)  ;  but  see  the  other  Acts  referred 
to.  Tiie  repeal  of  tlie  ofTenres  of  Champerty  and 
.^Taintenance  is  recommended  by  the  Criminal 
Law  Commissioners.    (See  their  I<ifth  Report.) 

f  For  a  first  ollence  the  above  penalties  may  be 
relieved  aj,'ainst  by  renunciation  of  such  erroneous 
opinions  in  the  same  Court  where  the  ollender 
nas  convicted,  within  four  montlis  after  such  con- 
viction, (a  .3.) 

If  a  person  be  a  second  time  convicted  of  any  of 
Uie  above  olTences,  he  is  to  be  imprisoned  for  three 
years,  and  to  i)e  disabled  to  sue,  &c.  in  any  court 
of  law  or  (.'qtiity,  or  to  be  guardian  of  any  child, 
or  executor  or  administrator  of  any  person,  or 
capable  of  any  legacy  or  deed  of  gift,  or  to  bear  anv 
office,  civil  or  miliUiry,  or  benefice  eccle»ia»tic;il, 
for  ever  within  the  realm.  («.].) 


with  intent  to  defraud  their  creditors. 
(1  &  2  Victc.  lie,  ss.  99  and  121  ;  7  &  8 
Vict.  c.  9(i,  s.  39.) 

XLI.  Imprisonment  for  any  term  not 
exceeding  three  years,  with  or  wilhout 
hard  labour  or  solitary  confinement,  ov 
with  both. 

1.  Being  possessed  of  three  or  rnort? 
pieces  of  counterfeit  coin  intended  to  pass 
for  the  queen's  current  gold  or  silver 
coin,  knowing  the  same  to  be  counterfeit 
and  with  intent  to  utter  the  same.  (2  Wm. 
IV.  c.  34,  ss.  8  in  part  and  19.) 

XLII.  Imprisonment  with  hard  labour 
for  any  term  not  exceeding  three  years, 
either  in  addition  to  or  in  lieu  of  any 
other  punishment  or  penalty  which  may 
be  inflicted  upon  the  offender. 

1.  Being  armed,  assaulting  Excise 
officers  whilst  searching  for  or  seizing 
commodities  forfeited  under  any  Act  rt- 
lating  to  the  Excise  or  Customs,  or  whilst 
endeavouring  to  arrest  olVenders.  (7  &  8 
Geo.  IV.  c.  53,  ss.  40  and  43.) 

XLIII.  Imprisonment  for  any  term  not 
exceeding  three  years,  with  or  without 
hard  labour, 

1.  Bankrupts  or  members  of  incorpo- 
rated comnurcial  or  trading  compahies 
which  shall  be  adjudged  bankrupt,  falsi- 
fying or  destroying  their  books,  &c.,  with 
intent  to  defraud  their  creditors.  (5  &  ti 
Vict.  c.  122,  s.  34;  7  &  8  Vict.  c.  Ill, 
s.  30.) 

2.  Publishing  or  threatening  to  publish 
libels,  &c.  with  intent  to  extort  money, 
&c.  (6  &  7  Vict.  c.  96,  s,  3.) 

XLIV.  Iviprisonment  for  one  year  and 
grievous  fine  at  the  queen's  pleasure ; 
or  if  the  offender  have  not  whereof,  im- 
prisonment for  three  years. 

1.  Misprision  of  felony  by  sheriffs, 
coroners,  or  other  bailiftis.  (3  Edw.  I. 
c.  9.) 

XLV.  Imprisonment  for  one  year  and 
grievous  fine  ;  or  if  the  ottender  have  not 
whereof,  imprisonment  for  two  years. 

1.  Bailiffs  not  being  ready,  on  the  hue 
and  cry,  to  arrest  felons.  (3  Edw.  I.  c.  9.) 

XLVI.  Imprisonment  with  or  without 
hard  labour  for  any  term  not  exceeding 
two  years,  and  fine,  if  the  court  shall 
think  fit ;  and  the  olTender  may  be  re- 
quired to  find  sureties  for  keeping  the 
peace. 
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1.  Assaults  "with  intent  to  commit 
felony,  or  on  any  peace  or  revenue  officer, 
or  with  intent  to  resist  the  lawful  appro 
hension  or  detainer  of  any  person,  or  in 
pursuance  of  any  conspiracy  to  raise  the 
rate  of  wages  (9  Geo.  IV.  c.  31,  s.  25)  ; 
or  on  special  constables*  (9  Geo.  IV.  c. 
31,  s.  25 ;  1  &  2  Wm.  IV.  c.  41,  s.  11). 

XLVII.  Fine  and  imprisonment  not 
exceeding  two  years. 

1.  Being  present  at  meetings  unautho- 
rised by  her  Majesty  &c.,  for  the  pur- 
pose of  being  drilled  to  the  use  of  arms, 
or,  at  any  such  meetings,  being  so  drilled. 
{(A)  Geo.  III.  &  1  Geo.  IV.  c.  I,  s.  1.) 

2.  Maliciously  publishing  defamatory 
libels,  knowing  them  to  be  false.  (6  &  7 
Vict.  c.  9ti,  s.  4.) 

Xi^VIII.  Imprisonment  for  any  term 
not  exceeding  two  years,  with  or  without 
hard  labour  or  solitary  confinement,  or 
with  both. 

1.  Soliciting  the  commission  of  any 
felony  or  misdemeanor  punishable  by  the 
Post-Office  Acts.  (7  Wm.  IV.  &  1  Vict. 
c,  36,  ss.  36  and  42.) 

XLIX.  Imprisonment  with  hard  labour 
for  any  term  not  exceeding  two  years. 

1.  Personating  voters  at  elections  of 
members  of  Parliament.  (6  &  7  Vict, 
c.  18,  s.  83.) 

L.  Imprisonment  with  or  without 
hard  labour  for  any  term  not  exceeding 
vwo  years. 

1.  Women,  by  secret  burying  &c., 
endeavouring  to  conceal  the  birth  of 
children  of  which  they  have  been  de- 
livered.  (9  Geo.  IV.  c.  31,  s.  14.) 

2.  Bankrupt,  within  three  months  next 
preceding  his  bankruptcy,  obtaining 
goods  on  credit  under  the  false  pretence 
of  dealing  in  the  ordinarj'  course  of 
trade.  (5  &  6  Vict.  c.  122,  s.  35.) 

3.  Drunkenness  or  other  misconduct  of 
servants  of  railway  companies.t  (3  &  4 
Vict.  c.  97,  s.  13.) 


*  Assaults  on  special  constables  may  also  be 
]>iinislie(l  on  summary  conviction  before  two  jus- 
♦  i^es.     (See  1  &  2  Wm.  IV.  c.  41.) 

f  This  offence  may  be  punished  on  summary 
conviction,  with  imprisonment  not  exceeding  two 
ca.endar  montlos  or  tine  not  exceeding  10/.,  if  the 
justice  before  whom  complaint  is  made  shall 
think  fit  to  decide  upon  it,  instead  of  sending  the 
OfTcuder  for  tria^  lA  th;  Quarter-Sessionjt. 


LI.  Imprisonment  for  a  term  not  ex- 
ceeding two  years. 

1.  Embarking  on  boai'd  slavers  in  the 
capacity  of  petty  officers,  seamen,  &c. 
(5  Geo.  IV.  c.  113,  s.  11 ;  3  &4  Wm.  IV. 
c.  73.) 

2.  Doing  anything  to  obstruct  carriages 
on  railways  or  to  endanger  the  safety  of 
persons  conveyed  upon  the  same.  (3  &  4 
Vict.  c.  97,  s.  15.) 

LII.  Imprisonment  for  one  year,  and 
such  further  punishment  by  fine  or  im- 
prisonment, or  both,  as  to  the  court  shall 
seem  most  proper,  and  the  oflender  to 
give  sureties  for  good  behaviour  and  to 
be  further  imprisoned  until  they  be  given. 

1.  Witchcraft,  fortune-telling  &c.,  or 
pretending  to  discover  where  property 
supposed  to  be  stolen  or  lost  may  be 
found.  (9  Geo.  II.  c.  5,  s.  4;  56  Geo.  IIL 
c.  138,  s.  2.) 

LIII.  Fine,  or  Imprisonment  not  ex- 
ceeding eighteen  months,  or  both,  with  or 
without  hard  labour. 

1.  Dog-stealing  (for  the  second  of- 
fence*). (8  &  9  Vict.  c.  47,  s.  2  in 
part.) 

LI  V.  Forfeiture  of  goods  and  chattels, 
real  and  personal,!  and  if  the  offender 
have  not  goods  and  chattels  to  the  value 
of  20/.,  then,  in  addition,  imprisonment 
for  one  year. 

1.  Maintaining  the  authority,  spiritual 
or  ecclesiastical,  of  any  foreign  prince  or 
state  claimed  within  this  realm  or  any  of 
the  dominions  under  the  queen's  obei- 
sance before  the  passing  of  the  1  Eliz. 
c.  l.J  (1  Eliz.  c.  1,  ss.  27  and  28;  7  &  8 
Vict.  c.  102.) 

L  V.  Imprisonment  for  any  term  not  ex- 
ceeding one  year,  with  or  without  hard 
labour  or  solitary  confinement,  or  with 
both. 


*  The  first  offence  is  punishable  on  summary 
conviction  before  two  or  more  justices  with  im- 
prisonment not  exceeding  six  calendar  months, 
with  or  without  hard  labour,  or  with  forfeiture  not 
exceeding  20/.  over  and  above  the  value  of  Uie 
dog,  as  to  the  justices  shall  seem  meet. 

t  This  forfeiture,  being  by  statute,  does  not,  a 
above  observed,  constitute  the  offence  a  felony. 

+  The  repeal  of  this  offence  is  recommended  by 
the  Commissioners  for  revising  and  consolidating 
the  Criminal  Law.  (See  their  Report  on  penalties 
and  disabilities  in  regard  to  religious  opinion*, 
dated  30tli  May,  1845.) 
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1.  Uttering  counterfeit  coin  intended 
to  pass  for  the  queen's  current  copper 
coin,  or  being  possessed  of  three  or  more 
pieces  of  such  coin  with  intent  to  utter 
aiesame.  (-2  Wm.  IV.  c.  34,  ss.  12  and  19.) 

LVI.  Imprisonment  for  any  term  not 
exceeding  one  year,  or  fine,  or  both. 

1.  Maliciously  publishing  defamatory 
libels.  (6  &  7  Vict.  c.  96,  s.  5.) 

LVII.  Solitari/  imprisonment  for  a  space 
not  exceeding  twelve  nor  less  than  three 
calendar  months.* 

1.  Persons  having  hired  stocking- 
frames,  unlawfully  disposing  of  them 
without  the  consent  of  the  owners.  (28 
Geo.  III.  c.  55,  s.  2.) 

2.  Knowingly  receiving  or  purchasing 
such  stocking-frames  so  unlawfully  dis- 
posed of.     (28  Geo.  III.  c.  55,  s.  3. J 

LVIII.  i^i'neof  100/.  or  imprisonment 
with  hard  labour  for  any  term  not  ex- 
ceeding one  year,  at  the  discretion  of  the 
court. 

1.  Making  signals  between  sunset  and 
Bunrise  from  the  21st  of  September  to  the 
1st  of  April,  and  between  8  p.m.  and  6 
a.m.  at  any  other  time  of  the  year,  for  the 
purpose  of  giving  any  notice  to  persons 
on  board  smuggling  vessels,  whether  such 
persons  be  or  be  not  within  distance  to 
notice  such  signals.  (8  &  9  Vict.  c.  87, 
8.  60.) 

LIX.  Fine  of  500Z.,  and  the  offender  to 
he  rendered  incapable  of  holding  any  office 
or  place  under  the  crown. 

1.  Judges  and  other  officers  or  persons 
demanding  or  taking  any  money  or  other 
thing  of  value  for  anything  done  or  pre- 
tended to  be  done  under  any  Act  relating 
to  bankrupts,  beyond  what  is  allowed  by 
such  Acts.    (1  &  2  Wm.  IV.  c.  56,  s.  58.) 

2.  Masters  in  Chancery,  or  persons 
holding  offices  in  the  Court  of  Chancery, 
or  under  any  of  the  officers  thereof,  de- 
manding or  taking  any  emolument  or 
other  thing  of  value,  other  than  is  allowed 
to  be  taken  for  anything  done  or  pre- 
tended to  be  done  relating  to  their  offices 

*  Hut  see  7  Win.  IV.  &  1  Vict.  c.  90,  s.  .0, 
whicli  limits  the  time  for  which  the  court  may  or- 
der «olitary  conftnement  to  a  period  not  lonjfer  tiian 
one  montli  at  a  time,  or  three  montlis  in  a  vear.  It 
may  be  a  question  whetlier  the  above  punisliment 
IS  affected  bv  tliat  enactment,  beinj,'  expressly  di- 
rected by  act  of  parliament,  and  the  court  having 
BO  diiicreti  )n. 


or  employments.*     (3  &  4  Wm.  IV.  c. 
94,  s.  41.) 

LX.  Imprisonment  for  six  months. 

1.  Mayors,  bailiffs,  or  other  chief 
officers  of  towns  corporate,  designedly 
hindering  the  election  of  other  mayors, 
&c.  in  the  same  towns  corporate.!  (11 
Geo.  I.  c.  4,  s.  6.) 

2.  Brokers,  not  being  trading  gold- 
smiths or  refiners  of  silver,  buying  or 
selling  bullion  or  molten  silver.  (6  &  7 
Wm.  III.  c.  17,  s.  7.) 

3.  Persons  suspected  of  buying  or  sell- 
ing unlawful  bullion,  in  whose  possession 
such  bullion  shall  be  found,  not  proving 
upon  their  trial  for  melting  the  current 
coin  of  the  realm,  by  one  witness  at  tlie 
least,  that  the  same  was  lawful  silver 
and  not  current  coin,  nor  clippings  there- 
of.    (6  &  7  Wm.  III.  c.  17,  s.  8  in  part.^ 

LXI.  Half  a  year's  imprisonment,  and 
ransom  at  the  queen's  willj. 

1.  Marshals  of  the  Queen's  Bench  suf- 
fering prisoners  indicted  for  felony  who 
have  removed  the  same  indictment  before 
the  queen  to  wander  out  of  prison  by  bail 
or  without.     (5  Edw.  III.  c.  8.) 

LXII.  Imprisonment  fov  any  period  not 
exceeding  six  months,  and  the  offender, 
if  a  male,  may  be  put  to  hard  labour,  or 
be  once,  twice  or  thrice  privately  whipped, 
in  such  manner  as  the  court  shall  direct. 

1.  Maliciously  damaging  any  thing 
kept  for  the  purposes  of  art,  science,  or 
literature,  or  as  an  object  of  curiosity,  in 
any  museum  or  other  repository,  which 
is  at  all  times  or  from  time  to  time  open 
to  the  public  or  any  considerable  number 
of  persons,  either  by  permission  of  the 
proprietor  or  by  payment  of  money,  or 
any  picture,  statue,  monument  or  painted 
glass  in  any  place  of  public  worship,  or 
any  statue  or  monument  exposed  to  pub- 
lic view.     (,8  &  9  Vict.  c.  44,  s.  1.) 

LXI  II.  Imprisonment  for  any  time  not 
exceeding  six  calendar  months. 

1.  Making  false  declarations  under  the 
provisions  of  tlie  Act  for  regulating  the 


*  In  tlie  case  of  oflicers  of  the  Court  of  Clian- 
cery,  the  statute  also  provides  that  they  are  to  ()« 
removed  from  their  oflices  or  employments. 

f  Such  olVenders  are  also  disabled  to  liold  any 
oflice  beloti>{iii(,'  to  the  same  corporations. 

+  For  the  mcanini,'  of  rimsom  and  queen'i  wil., 
■ee  above,  p.  :iUH,   notes  *  f. 
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manner  of  making  surcharges  of  the 
duties  of  assessed  taxes.*  (50  Geo.  III. 
c.  1U5,  s.  9.) 

LXIV.  Fine  not  exceeding  lOOZ.  and 
three  months'  imprisonment. 

1.  Procuring  the  consent  of  more  than 
twenty  persons  to  any  petition  or  other 
address  to  the  queen  or  either  house  of 
parliament,  for  alteration  of  matters  es- 
tablished by  law  in  church  or  state,  with- 
out the  previous  order  of  three  or  more 
justices,  or  the  majority  of  the  grand  jury 
of  the  county,  where  the  matter  arises  at 
the  assizes  or  quarter-sessions,  or,  if  arising 
in  London,  of  the  lord  mayor,  aldermen, 
and  commons,  in  common  council  as- 
sembled ;  or,  upon  pretence  of  presenting 
any  petition  or  other  address,  being  ac- 
companied with  excessive  number  of 
people,  or  at  any  one  time  with  above  ten 
persons.f     (13  Car.  II.  c.  5,  s.  2.) 

LXV.  Fine  not  exceeding  20/.,  or  im- 
prisonment with  or  without  hard  labour 
or  solitary  confinement,  or  with  both,  for 
any  term  not  exceeding  three  calendar 
months,  or  both. 

1.  Unlawfully  dredging  for  oysters. 
'7  &  8  Geo.  IV.  c.  29,  ss.  4  and  36.) 

LXVI.  Imprisonment  for  any  term  not 
exceeding  three  months,  or  fine  not  ex- 
ceeding 50Z. 

1.  Oftending  against  the  provisions  of 
the  Act  for  regulating  schools  of  anatomy. 
(2  &  3  Wm.  IV.  c.  75,  s.  18.) 

LXV  1 1.  Fine  not  less  than  20Z.,  and  im- 
prisonment with  or  without  hard  labour. 

1.  Neglecting  or  disobeying  the  orders 
of  the  Poor  Law  Commissioners  or  assist- 
ant commissioners,  having  been  twice 
previously  convicted  of  so  doing.J  (4 
&  5  W^m.  IV.  c.  70,  s.  98.) 

LXVI II.  Imprisonment  until  the  of- 
fender brings  into  court  him  which  was 
the  first  author  of  the  tale,  and,  if  he  can- 


•  Besides  the  above  punishment,  the  ofTender 
is  also  to  be  fined  any  sum  not  exceeding  treble 
the  amount  of  duty  for  which  he  shall  have  been 
charged,  aa  the  court  shall  order,    (sec.  9.) 

+  Lord  Mansfield  declared  it  to  be  the  unani- 
mous opinion  of  the  court,  that  neither  the  Bill 
of  Ri;,'hts  (I  Wm.  &  Mary,  sess.  2.  c,  2)  nor 
any  other  Act  had  repealed  13  Car.  11.  c.  5,  and  i 
that  it  was  in  full  force. — R.  v  Lord  G.  Gordon, 
Dougl.,  sri.  I 

X  'I'he  first  and  second  olTencea  are  punishable  i 
♦n  summary  conviction  only,  | 


not  find   him,  such   punishment   as  the 
council  shall  advise. 

1.  Scandalum  magnatum.  (3  Edw.  I.j 
c.  34  ;  2  Rich.  II.  st.  1,  c.  5 ;  12  Rich.  IL ' 
c.  11.) 

LXIX.  Forfeiture  o^\0{)l. 

1.  Members  of  incorporated  commer- 
cial or  trading  companies  against  which  a 
fiat  in  bankruptcy  has  issued  (not  being 
the  persons  ordered  to  prepare  the  balance 
sheet),  or  any  other  person,  wilfully  con- 
cealing the  estate  of  such  companies.*  (7 
&  8  Vict.  c.  Ill,  s.  17.) 

LXX.  jPi«eof40Z. 

1.  Disturbing  any  religious  assembly 
allowed  by  law.  (1  Wm.  &  Mary,  e. 
18,  s.  18;  31  Geo.  III.  c.  32,  s.  10  jf  52 
Geo.  III.  c.  155,  s.  12.) 

LXXI.  Fine  or  imprisonment. 

1.  Embracery.  (6  Geo.  IV.  c.  50,  s.  6L) 

LXXIL  Fine  according  to  the  trespass, 

1.  Illegal  distresses.  (52  Henry  III, 
cc.  1,  2,  3,  4;  3  Edw.  I.  c.  16.) 

LXX  1 1 1.  Fine  and  ransom  at  the 
queen's  will  and  pleasure.^ 

1.  Judges  or  clerks  rasing  rolls,  chang- 
ing verdicts,  &c.  whereby  ensueth  dishe- 
rison of  any  of  the  parties.§  (S  Rich.  II. 
c.  4.) 

2.  Frauds  by  persons  holding  commis- 
sions to  compound  for  the  payment  of 
first-fruits. II  (26  Hen.  VIII.  c.  3,  s 
4  ;  1  Eliz.  c.  4,  s.  24.)  ^1 

LXXIV.   Gneyo?<s^ne  to  the  queen.     >BI 
1.  Not  being  ready  and  apparelled  at       ;  \ 
the  summons  of  sheriffs  and  the  cry  of 
the  country,  to  arrest  felons,  when  need 
is,  as  well  within  franchise  as  without.'f 
(3  Edw.  1.  c.  9.) 


( 

i 

II 
II 


•  Such  offenders  also  forfeit  double  the  value 
of  the  estate  concealed. 

•j-  The  punishment  by  1  Wm.  &  Mary,  c.  18, 
s.  18  (the  Dissenters'  Toleration  Act),  and  31  Geo. 
IIL  c.  32,  s.  10  (the  R.  Catholic  Toleration  Act), 
was  20/  only.  As  regards  the  former  there  is  no 
doubt  that  52  Geo.  III.  c.  155,  which  was  passed 
for  the  relief  of  Protestant  Dissenters,  has  super- 
seded it ;  but  it  may  be  a  question  whetlier,  not- 
withstanding the  generality  of  its  terms,  it  has 
superseded  the  provision  of  31  Geo.  IIL  c.  32,  s. 
10. 

J  For  the  meaning  of  ransom  and  queen's  will 
and  pleasure,  see  p.  208,  notes  *  i 

^   riie  odender  must  also  satisfy  the  party. 

II  The  offender  also  forfeits  lus  office  of  depu 
tation. 

51  If  default  be  found  in  the  lord  of  tho  Iran- 
chise,  the  queen  may  seize  his  franchise. 
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LXXV.   Grievous  punishment. 

1.  Justices'  marshals  taking  money 
wrongfully  from  successful  suitors  or 
jurors,  prisoners  or  others  attached  upon 
pleas  of  the  crown.*     (3  Edw.  I.  c.  30.) 

LXXVI.  Ptaiishment  at  the  queen's 
will.f 

I.  Extortion  by  sheriffs  and  other 
queen's  officers.  (3  Edw.  I.  c.  26  ;  1 
lien.  IV.  c.  11.) 

LXXVII.  Fine  not  exceeding  100/., 
at  the  discretion  of  the  court. 

1.  Offences  against  the  act  for  abolish- 
ing the  truck  system  in  certain  trades. 
(1  &  2  Wm.  IV.  c.  37,  s.  9.) 

LXXVIII.  To  be  at  the  queen's  will  of 
body,  lands,  and  goods,  thereof  to  be  done 
as  shall  please  her. 

1.  Justices  being  found  in  default  in 
any  of  the  points  contained  in  the  oath 
required  to  be  taken  by  them.  (18  Edw. 
III.  St.  4;  20  Edw.  III.  c  1.) 

LXXIX.  Forfeiture  of  tvfeiity  shillings 
for  every  offence. 

1.  Drovers,  horse-coursers,  waggoners, 
butchers,  higglers  or  their  servants,  tra- 
velling or  coming  into  their  inns  or  lodg- 
ings upon  the  Lord's  Day.J  (29  Car.  11. 
c  7,  s.  2.) 

LXXX.  Forfeiture  of  5s. 

1.  Persons  of  the  age  of  fourteen  or  up- 
wards, doing  or  exercising  any  worldly 
labour,  business  or  work  of  their  ordi- 
nary calling  on  the  Lord's  Day  (works  of 
necessity  and  charity  only  excepted),§ 
(29  Car.  II.  c.  7,  s.  l.)|| 


•  Such  oflenders  are  also  to  pay  to  the  com- 
plainants treble  the  value  of  what  they  so  receive. 

f  For  the  meaning  of  queen's  will,  see  note  -j-, 
p.  i!08. 

^  The  a>)ove  olFence  does  not  apply  to  the 
rlrivere  of  fish-carriages  or  of  horses  returning  from 
drawing  fish-carriages,  used  for  the  conveyance  of 
fish  under  the  provisions  of  2  Geo.  Ill",  c.  15, 
an  Act  for  the  better  supplying  the  cities  of 
I/jiidon  and  Westminster  with  fish.  (See  section 
V  of  that  Act.) 

Persons  committing  this  and  the  next  offence 
may  be  proceeded  against  either  by  indictment  or 
in  a  summary  way  before  a  magistrate. 

^  As  to  other  exceptions  see  5i9  Car.  II.  c.  7, 
8.  li ;  10  &  11  Wm.  in.  c.  24,  s.  14  ;  3  Geo.  IV. 
V.  lOfi,  s.  Ifi ;  6  &  7  Wm.  IV.  e.  37,  s.  14  ;  7  & 
K  Geo.  IV.  c.  75,  ss.  42-50;  1  &  2  Wm.  IV.  c. 
22,  8.  37. 

II  Hy  the  same  section  of  29  Car.  II.  c.  7, 
persons  also  wlio  publicly  cry  or  expose  to  sale 
anv  wares  or  chattels  on  tlie  Lord's  iJay,  are  to 
forfeit  the  same. 


Besides  the  misdemeanors  above  luh- 
merated,  there  are  several  offences  a<,'aiiiat 
the  Church  which  are  indictable,  but  tlio 
penalties  for  which  may  be  relieved 
against  by  complying  with  the  Tolera- 
tion Acts,  or  have  been  abolished  by 
9  &  10  Vict.  c.  59.  These  offences  con- 
sist of 

1.  The  forbearing  to  resort  to  one's 
parish  church  on  Sundays  or  other  holy 
days,  without  some  lawful  or  reasonable 
excuse  for  being  absent,  which  constitutes 
the  offender  on  conviction  a  recusant  con- 
vict, and  renders  him  liable  to  forfeit  12c/. 
for  every  such  oftience,  to  the  use  of  the 
poor  of  the  parish  where  the  offence  is 
committed  (  1  Eliz.  c.  2,  s.  14),  and,  in 
addition  thereto,  to  pay  into  theExchequer 
after  the  rate  of  20/.  for  every  month 
which  shall  be  contained  in  the  indict- 
ment upon  which  he  is  convicted;  and 
also,  having  been  once  convicted,  to  for- 
feit without  further  indictment  or  couvic- 
tion  20/.  to  the  queen  for  every  month  of 
so  forbearing  (29  Eliz.  c.  6,  s.  4 ;  3  Jac.  I. 
c.  4,  s.  8).  He  also,  previously  to  the 
passing  of  the  7  &  8  Vict.  c.  102,  which 
repealed  the  Acts  imposing  them,  became 
liable  to  numerous  disabilities,  amounting, 
in  effect,  to  outlawry.  A  Roman  Catholfc 
who  so  forbore  to  resort  to  his  parish 
church  became  on  conviction  a  Popish 
recusant  convict,  and  liable  to  additional 
penalties  and  disabilities  beyond  those 
which  attached  to  recusants  convict.  The 
offence  has,  however,  been  repealed  by 
the  before-mentioned  Act  of  the  7  &  8  Vict, 
c.  102,  as  regards  Roman  Catholics. 

2.  The  relieving,  harbouring  or  keep- 
ing recusants  in  the  house,  the  penalty 
for  every  month  of  doing  which  is  10/. 
(3  Jac.  I.  c.  4,  ss.  32  and  33.)  The  7  &  8 
Vict.  c.  102,  also  repealed  this  offence  so 
far  as  it  related  to  Popish  recusants. 

3.  Schoolmasters  teaching  in  private 
families  without  licence  from  their  arch- 
bishop, &c.,  and  before  subscribing  a  de- 
claratiou  of  their  conformity  to  the 
Liturgy ;  for  doing  which  they  are  liable, 
for  the  first  offence,  to  suffer  three 
months'  imprisonment,  and  for  every 
second  and  other  offence  the  like  impri- 
sonment, and  to  forfeit  5/.  to  the  queen. 
(13  &  14  Car.  II.  c.  4,  ss.  11  and  12. 
1  Wm.  &  Mary,  gess.  1,  c.  8,  •.  U.) 
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4.  Popish  bishops,  priests,  or  Jesuits, 
saying  mass  or  exercising  any  other  of 
their  functions  within  the  queen's  domi- 
nions, or  Papists  keeping  school  or  edu- 
cating youth  within  the  same,  whereby, 
upon  conviction,  they  become  liable  to 
perpetual  imprisonment.  (11  &  12  Wm. 
III.  c.  4,  s.  3.)  Roman  Catholics  were 
also  liable  to  many  other  severe  penalties 
for  promoting  or  exercising  their  religion, 
until  these  were  repealed  by  the  7  &  8 
Vict.  c.  102.  It  will  be  seen  that  the  two 
former  of  the  above  offences  no  longer 
apply  to  Roman  Catholics.  The  two 
latter  are,  however,  still  in  force  with 
respect  to  them  as  well  as  all  other  classes 
of  the  queen's  subjects. 

The  offence  of  forbearing  to  resort  to 
church  is  repealed  by  the  Protestant  Dis- 
senters' Toleration  Acts  (1  Wm.  &  Mary, 
sess.  1,  C.18,  ss.  13  and  IG;  and  52  Geo.  III. 
c.  155.  ss.  4  and  14)  in  favour  of  Dissenters 
who  go  to  some  congregation  for  religious 
worship  of  Protestants  allowed  by  law. 
Quakers,  however,  must  also,  in  addition, 
make  the  declaration  of  fidelity,  as  it  is 
called,  and  subscribe  a  profession  of  their 
Christian  belief.  By  the  provisions  of 
the  same  Acts,  the  offence  of  relieving, 
harbouring  or  keeping  recusants  is  re- 
pealed in  favour  of  Quakers  who  make 
the  declaration  and  subscribe  the  profes- 
sion before  alluded  to.  and  of  all  other 
Protestant  Dissenters  who  resort  to  some 
congregation  for  religious  worship  of 
Protestants  allowed  by  law,  or  take  the 
oaths  of  allegiance  and  supremacy,  or 
(since  the  passing  of  the  3  &  4  Wm.  IV. 
cc.  49  and  82,  in  case  such  Dissenters  be 
Moravians,  or  Separatists)  make  an  affir- 
mation to  the  effect  of  such  oaths.  The 
penalties  imposed  upon  schoolmasters 
teaching  without  licence  from  the  arch- 
bishop, &c.  are  repealed  in  favour  of 
Protestant  Dissenters  who  take  the  oaths 
of  allegiance  and  supremacy  (or,  if  Mora- 
vians, or  Separatists,  make  a  declaration 
to  the  effect  thereof,  or,  if  Quakers,  make 
the  declaration  of  fidelity  and  pro- 
fession of  their  Christian  belief  before 
alluded  to),  and  make  a  declaration 
that  they  are  Protestants,  and  that  they 
believe  in  the  Scriptures  as  received 
among  Protestant  churches.  (1  Wm.  and 
Mary,  sess.  1,  c.  18,  s.  13 ;  8  Geo.  I.  c.  6  ; 


19  Geo.  III.  c.  44,  s.  2  ;  lOGeo.  IV.  c.  7,  s. 
1 ;  3  &  4  Wm.  IV.  cc.  49  and  82.)  Popish 
bishops  &c.  saying  mass  &c.,  and  Papists 
keeping  school  or  educating  youth,  are 
relieved  from  the  penalties  for  so  doing, 
provided  they  take  the  oath  appointed  by 
the  Roman  Catholic  Relief  Act  (10  Geo. 
IV.  c.  7).  See  the  31  Geo.  III.  c.  32, 
ss.  3,  4  and  13;  10  Geo.  IV.  e.  7,  ss.  2  ^ 
and  23;  and  9  &  10  Vict.  c.  59.  A 

Persons  committing  any  of  the  before-  ^^ 
mentioned  offences  against  the  Established 
Church,  may  also,  in  general,  prevent  the 
consequences  of  the  commission  of  such 
offences  by  conforming  themselves  to  the 
Church.  Members  of  the  Established 
Church  are  not  within  the  Toleration 
Acts,  and  the  only  mode  therefore  in 
which  they  can  escape  the  penalties  for 
those  offences  is  by  conforming  to  the  law. 
Neither  do  those  Acts  apply  to  Jews. 

There  are  also  two  offences,  having, 
however,  much  more  of  a  political  than  of 
a  religious  character,  which  subject  the 
persons  committing  them  to  be  adjudged 
Popish  recusants  convict,  and  as  such  to 
forfeit  and  be  proceeded  against.  These 
are,  refusing  to  take  the  oaths  of  alle- 
giance and  abjuration,  or  to  make  the 
affirmations  or  declarations  allowed  by 
law  in  lieu  thereof,  when  tendered  by 
two  justices  of  the  peace  or  other  autho- 
rized pers<^ns  (l  Geo.  I.  st.  2,  c.  13, 
s.  10;  8  Guc  I.  c.  6;  6  Geo.  III.  c.  53; 
3  &  4  Wm.  IV.  cc.  49  and  82 ;  1  &  2  Vict. 
c.  77);  and  peers  or  members  of  either 
House  of  Parliament,  sitting  or  voting 
therein,  or  coming  into  the  queen's  pre- 
sence, before  they  have  taken  the  oaths  of 
allegiance  and  supremacy,  or  taken  or 
made  the  oath,  affirmations  or  declara- 
tions allowed  by  law  in  lieu  thereo£ 
(30  Chas.  II.  St.  2,  ss.  2,  5,  and  6 ;  8  Geo. 
I.  c.  6  ;  31  Geo.  III.  c.  32,  s.  20 ;  10  Geo. 
IV.  c.  7,  ss.  2,  4  and  23 ;  3  &  4  Wm.  IV. 
cc.  49  and  82 ;  1  &  2  Vict.  c.  77.)  Peers 
and  Members  of  Parliament  are  also 
liable  in  respect  of  the  latter  offence  to 
many  disabilities,  and  to  a  fine  of  500/. 
in  addition  to  the  penalties  consequent  on 
being  adjudged  Popis^h  recusants  convict. 
The  repeal  of  the  four  first- mentioned 
offences  relating  to  the  Established 
Church,  is  recommended  by  the  Commis- 
sioners for  revising  and  consolidating  tli« 
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eriminal  law.  (See  their  Report  on  penal- 
ties and  disabilities  in  regard  to  religious 
opinions,  dated  3i;th  of  May,  1845.)  The 
Comniijisioners  also  recommend  that  per- 
sons committing  the  two  last-mentioned 
offences  should  no  longer  be  adjudged 
and  sutler  as  Popish  recusants  convict, 
but  should  be  punished  in  a  more  direct 
manner ;  and  that  one  form  of  an  oath, 
and  one  of  an  affirmation,  should  be  sub- 
stituted for  the  numerous  forms  of  the 
oaths  of  allegiance,  supremacy  and  abju- 
nition,  and  the  modifications  thereof  now 
existing,  to  be  so  framed  that  the  same 
may  be  taken  by  all  classes  of  her  Majesty's 
subjects  without  objection  on  religious 
grounds. 

The  whole  of  the  law,  written  as  well 
as  unwritten,  relating  to  the  definition 
and  punishment  of  the  above  offences, 
that  is,  the  whole  Criminal  Law  of  Eng- 
land as  regards  indictable  crimes  and 
their  punishments,  has  been  collected  and 
reduced  into  one  body  by  the  Criminal 
Law  Commissioners  (see  their  7th  Re- 
port), and  is  thus  for  the  first  time  ren- 
dered accessible  to  the  public  at  large. 
Before  this  reduction  the  Criminal  Law 
had  to  be  sought  for  in  an  immense  mass 
of  statutes,  reported  decisions,  records, 
ancient  and  modern,  and  text-books ;  and, 
on  that  account,  could  be  known  but  to 
the  few,  and  those  principally  engaged  in 
the  practice  or  administration  of  the  law. 
The  digest  so  prepared  by  the  Commis- 
sioners, and  called  by  them  *  The  Act  of 
Crimes  and  Punishments,'  is  comprised 
in  twenty-four  chapters,  under  the  follow- 
ing heads : — 

1.  Preliminary  Declarations  and  En- 
actments. 

2.  Treason  and  other  OfiFences  against 
the  State. 

3.  Offences  against  Religion  and  the 
Established  Church. 

4.  Offences  against  the  Executive 
Power,  generally. 

5.  Offences  against  the  Administration 
of  Justice. 

6.  Offences  against  the  Public  Peace. 

7.  Offences  relating  to  the  C/oin,  and  to 
Bullion,  and  Gold  and  Silver  Plate. 

8.  Offences  relating  to  the  Public  Pro- 
perty, Revenue  and  Funds. 


9.  Offences  against  the  Law  of  Mar- 
riage. 

1  ( ».  Offences  relating  to  Public  Records 
and  Registers. 

11.  Offences  against  Public  Morals 
and  Decency. 

12.  Offences  against  Public  Health. 

13.  Common  Nuisances. 

14.  Offences  relating  to  Trade,  Com- 
merce, and  Public  Comnmnication. 

1 5.  Homicide  and  other  offences  against 
the  person. 

16.  Libel. 

17.  Offences  against  the  Habitation. 

18.  Fraudulent  Appropriations. 

1 9.  Piracy  and  Offences  connected  with 
the  Slave  Trade. 

20.  Malicious  Injuries  to  Property. 

21.  Forgery  and  other  offences  con- 
nected therewith. 

22.  Illegal  Solicitations,  Conspiracies, 
Attempts  and  Repetitions  of  Offences. 

23.  Definitions  of  Terms  and  Expla- 
nations. 

24.  Chapter  of  Penalties. 

Upon  the  subject  of  punishments,  the 
Commissioners  recommend  the  abolition 
of  forfeiture  as  an  incident  to  convictions 
for  treason  or  felony;  are  inclined  to  re- 
ject whipping  as  a  mode  of  punishment, 
except  in  the  case  of  discharging  or  aim- 
ing fire-arms,  &c.  at  the  queen  (5  &  6 
Vict.  c.  51,  s.  2),  in  which  it  has  lately 
been  imposed  by  the  legislature  as  con- 
stituting a  signal  mark  of  ignominy; 
propose  that  three,  or  at  the  utmost  four, 
years  should  be  the  longest  term  of  im- 
prisonment to  be  inflicted  for  any  offence^ 
whether  treason,  felony,  or  misdemeanor, 
in  cases  where  imprisonment  forms  the 
whole  or  part  of  the  punishment ;  and 
suggest  a  scale  of  penalties,  consisting  of 
forty-five  classes,  to  be  substituted  for  the 
numerous  punishments  contained  in  the 
above  statement. — This  scale  might  be 
much  further  reduced  but  for  the  special 
nature  of  some  offences,  and  if  the  recom- 
mendations of  the  Commissioners  should 
be  adopted.  At  present  it  is  extremely 
difficult  in  some  instances  to  determine 
what  punishment  an  offence  is  liable  to. 

It  may  be  expected  that  at  no  distant 
period  the  '  Act  of  Crimes  and  Punish 
ments,'  subject  to  such  omissions  as  are 
recommended  by  the  Commissioners,  will 
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oeeome  tne  Jaw  of  the  land.  A  bill 
embodying  its  provisions  was  introduced 
in  1844  in  the  House  of  Lords  by  Lord 
Brougham,  was  read  a  secoud  time,  and 
went  into  committee  pro  forma  :  but  was 
ultimately  withdrawn  at  the  instance  of 
the  Lord  Chancellor,  who  undertook  to 
issue  a  commission  for  the  purpose  of 
revising  it,  that  duty  being  too  laborious 
for  any  government  to  grapple  with,  and 
if  their  report  should  be  favourable  to  its 
adoption,  to  found  one  or  more  govern- 
ment measures  upon  it,  as  should  be 
thought  most  expedient.  A  commission 
rthe  one  whose  Report  on  penalties  and 
aisabilities  in  regard  to  religious  opinions 
has  been  several  times  alluded  to  in  the 
foregoing  statement)  was  accordingly  ap- 
pointed for  this,  amongst  various  other 
purposes,    on    the    22nd    of    February, 

1845.  Since  then,  tlie  members  of  the 
old  commission  (who  also  form  part  of 
the  new  one)  have  made  a  Report  con- 
taining a  digest  of  the  law  of  procedure 
as  regards  indictable  oflFences,  (a  most 
difficult  and  laborious  undertaking,)  and 
tliis  also  is  to  be  revised  by  the  new  com- 
mission, and  if  passed  into  a  law  would 
be  a  work  of  inestimable  value. 

Besides  the '  Act  of  Crimes  and  Punish- 
ments" and  the  Digest  of  the  Law  of  Pro- 
cedure, several  other  most  important 
Reports  emanated  from  the  original  Cri- 
minal Law  Commission.  It  was  upon 
their  recommendation  that  the  Acts  of  the 
1st  year  of  her  present  Majesty's  reign, 
repealing  the  punishment  of  death  in  the 
case  of  between  thirty  and  forty  crimes, 
were  founded.  It  was  a  Report  of  theirs 
•which  mainly  contributed  to  the  altera- 
tion of  that  harsh  and  inconsistent  rule 
of  our  law  which  denied  a  prisoner  his 
fall  defence  by  counsel  upon  a  charge  of 
felony.  They  also  made  a  very  elaborate 
and  valuable  Report  upon  the  Consoli- 
dation of  the  General  Statute  Law,  and  a 
Report  upon  the  subject  of  Juvenile  Of- 
fenders— in  all,  the  number  of  Reports 
which  issued  from  the  Commission  be- 
tween the  period  of  its  first  appointment 
in  1823  and  its  termination  in  the  year 

1846,  was  Eight. 

Procedure. 

Where   any  of  the  before-mentioned 


crimes  has  been  or  is  suspected  to 
have  been  committed,  the  ordinary  mode 
of  bringing  the  accused  to  justice  is 
as  follows : — Unless  he  surrender  him- 
self he  is,  in  the  first  place,  to  be  sum* 
moned  by  some  magistrate,  having  juris- 
diction, to  appear  before  him,  or,  as  is 
more  generally  the  case,  a  warrant  for 
his  apprehension  is  to  be  procured  from 
some  such  magistrate.  In  order  to  the 
issuing  of  a  summons  or  warrant  there 
must  be  an  information  laid  on  oath  : 
the  former  may  be  directed  either  to  the 
accused  himself,  or  to  some  other  person 
who  is  to  summon  him  to  appear;  tlie 
latter  to  any  constable  or  other  person 
whom  the  magistrate  pleases,  and  must 
signify  the  party  to  be  arrested  and  the 
offence  which  is  the  cause  of  his  arrest. 
After  a  summons  duly  issued  and  served 
upon  the  accused,  he  is  to  appear  accord- 
ing to  its  directions,  or  in  default  the 
magistrate  may  issue  his  warrant  to  ap- 
prehend him.  After  a  warrant  duly 
granted,  whether  a  summons  has  been 
previously  issued  or  not,  the  person  to 
whom  it  is  directed  is  to  proceed  to 
arrest  the  accused  (and  if  for  treason, 
felony,  or  breach  of  the  peace,  may  do  so 
on  any  day,  and  at  any  time  of  the  day 
or  night),  and  to  take  him  to  gaol  or 
before  some  magistrate  having  jurisdic- 
tion, according  to  the  import  of  the  war- 
rant, and  that  without  any  unnecessary 
delay.  It  is  also  lawful  for  a  constable 
or  private  person  who  sees  a  felony  com- 
mitted, or  attempted  to  be  committed,  or 
a  dangerous  wound  given,  to  arrest  the 
offender,  without  warrant ;  also  any  per- 
son whom  he  reasonably  suspects  of 
having  committed  a  felony  which  has 
actually  been  committed,  and  persons 
found  committing  thefts  or  malicious  in- 
juries to  property  and  some  other  offences. 
A  constable  may  also,  without  warrant, 
arrest  on  a  reasonable  charge  made  of  a 
felony  committed  or  dangerous  wound 
given,  although  it  afterwards  appear  that 
none  such  had  been  actually  committed 
or  given ;  also  for  a  breach  of  the  peace 
committed  in  his  view;  but  (except  in 
the  case  of  one  of  the  metropolitan  jiolice, 
who  may  under  ceitain  circumstances  do 
so  upon  a  charge  made  of  an  aggra  /ated 
assault  (see  2  &  3  Vict  c.  47),  not  for 
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one  committed  out  of  his  view.  Justices 
of  the  peace,  shei-ift's,  coroners,  and  all 
other  peace  officers,  have,  it  would  ap- 
pear, the  like  power  to  arrest  as  con- 
stables. Where  a  party  is  arrested 
without  warrant,  he  must  be  taken  before 
a  magistrate  within  a  reasonable  time. 

On  surrendering  himself,  or  appearing 
in  obedience  to  a  summons,  or  being 
brought  before  a  justice  of  the  peace 
under  a  warrant,  the  justice  is  to  proceed 
to  take  the  examination  of  the  accused 
and  the  information  on  oath  of  those  who 
know  the  facts  and  circumstances  of  the 
case,  and  is  to  put  so  much  thereof  as  is 
material  into  writing.  If  a  prima  facie 
case  be  made  out,  the  justice  is  to  commit 
him  to  prison  (unless  he  be  entitled  to  be 
discharged  on  bail).  If  it  appear  that  no 
crime  has  been  committed,  or  that,  if 
committed,  the  accused  is  innocent,  he  is 
to  discharge  him.  Unless  it  be  prohibited 
by  act  of  parliament,  the  accused  ought 
to  be  admitted  to  bail  in  the  case  of  all 
misdemeanors.  Where  the  charge  is  one 
of  felony,  and  the  accused  is  brought 
before  a  single  justice  of  the  peace,  if  the 
evidence  be  neither  sufficient  to  raise  a 
strong  presumption  of  guilt,  nor  to  war- 
rant the  dismissal  of  the  charge,  the  ac- 
cused is  to  be  detained  until  the  case  be 
taken  before  two  justices  at  the  least,  who 
in  such  case  may  admit  him  to  bail  (7 
Geo.  IV.  c.  64,  s.  1),  and,  if  one  of  them 
has  signed  the  warrant  of  commitment, 
may  admit  him  to  bail,  although  he  con- 
fess the  matter  laid  to  his  charge,  or  such 
charge  do  not  appear  to  be  groundless,  or 
the  circumstances  be  such  as  to  raise  a 
presumption  of  guilt  (5  &  6  Wm.  IV.  c. 
33,  s.  3).  If  the  accused  be  brought  be- 
fore two  justices  in  the  first  instance,  they 
have  the  like  power  to  bail  him.  Where 
a  party  is  committed  or  bailed  for  any 
ofi'ence,  the  justice  may  bind  by  recogni- 
zance all  persons  who  know  or  declare 
anything  material  touching  it,  to  appear 
and  prosecute,  or  give  evidence  against 
him.  When  held  to  bail  or  committed 
to  prison,  tlie  accused  is  entitled  to  have 
delivered  to  him,  on  demand,  copies  of  the 
examinations  of  the  witnesses  upon  whose 
depositions  he  is  so  bailed  or  committed, 
oji  payment  of  a  i-easonable  sum  not  ex- 
ceediii;{  \^d,  for  each  folio  of  90  words. 


If,  however,  such  demand  be  not  made 
before  the  day  appointed  for  the  com- 
mencement of  the  assizes  or  sessions  at 
which  the  accused  is  to  be  tried,  he  is  not 
entitled  to  such  copies  unless  the  court  be 
of  opinion  that  the  same  may  be  delivered 
without  delay  or  inconvenience  to  the 
trial  (6  &  7  Wm.  IV.  c.  114,  s.  3). 

Before  a  prisoner  can  be  put  upon  his 
trial  for  any  treason  or  felony,  it  is  neces- 
sary that  a  bill  of  indictment  should  be 
found  against  him  by  a  grand  jury  duly 
returned  before  some  court  which  has 
jurisdiction  to  try  parties  for  crimes  by 
means  of  a  petty  jury ;  or  in  the  case  of 
murder  or  manslaughter,  he  may  be  tried 
upon  the  coroner's  inquisition.  Where 
the  offence  with  which  he  is  charged  is  a 
misdemeanor,  he  may  be  tried  either 
upon  a  bill  of  indictment  found,  as  in  the 
case  of  treason  or  felony,  or  upon  a  crimi- 
nal information  filed  against  him  in  the 
name  of  the  queen.  For  a  praemunire,  he 
is  to  be  first  indicted  as  in  other  cases,  or 
may  be  proceeded  against  in  the  peculiar 
manner  pointed  out  by  IG  Rich.  II.  c. 
5,  commonly  called  the  Statute  of  Prae- 
munire. This  latter  mode  may,  however 
be  regarded  as  obsolete. 

A  bill  of  indictment  is  an  accusation  at 
the  suit  of  the  Crown,  and  being  for  the 
public  benefit  and  security,  may  generally 
be  preferred  by  any  person  ;  but  it  is  vot 
usual  for  parties  to  interfere  unless  they 
are  individually  aggrieved  by  the  offence, 
or  fill  some  office  which  renders  it  pecu- 
liarly incumbent  on  them  to  bring  the 
offender  to  justice.  [Indictment.]  So 
soon  as  the  grand  jury  have  pi'esented 
the  bill  of  indictment  in  court,  indorsed 
"  a  true  bill,"  the  indictment  is  complete. 
If  the  grand  jury  find  no  true  bill,  the 
accused,  where  in  custody,  is  to  be  at 
once  set  at  large,  without  the  payment  of 
any  fees  on  account  of  such  discharge  (14 
Geo.  III.  c.  20;  55  Geo.  III.  c.  50 ;  8 
&  9  Vict.  c.  114).  An  indictment  may 
also  be  framed  upon  the  presentment  by 
a  grand  jury,  of  their  own  knowledge 
that  an  offence  has  been  committed ;  but 
this  mode  of  prosecution  is  seldom 
adopted.  Yov  further  particulars  relating 
to  Grand  Juries  see  Jury. 

A  criminal  information  in  the  name  oj 
the  Queen  is  a  suggestion  filed  on  record 
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by  the  attorney-general  or  by  the  queen's 
coroner  or  master  of  the  Crown  Office, 
in  the  court  of  Queen's  Bench,  that  a  mis- 
demeanor has  been  committed  by  an  al- 
leged offender.  The  attorney- general, 
or,  during  vacancy  in  that  office,  the  soli- 
citor-general, may  at  his  discretion  file  a 
criminal  information.  In  all  other  cases 
it  is  in  the  discretion  of  the  court  of 
Queen's  Bench  to  grant  or  refuse  leave 
to  file  such  informations,  and  such  leave 
will  only  be  granted  on  motion  made, 
grounded  on  proper  affidavits,  and  in  re- 
spect of  misdemeanors  of  such  magnitude 
or  under  such  circumstances  as  in  the 
opinion  of  the  court  call  for  its  interfer- 
ence. After  an  information  is  filed,  all 
the  subsequent  proceedings  are  in  general 
tlie  same  as  after  an  indictment  found  for 
a  misdemeanor. 

Persons  committed  for  treason  or 
felony  who  move  in  open  court  the  first 
week  of  the  term,  or  first  day  of  the 
sessions  of  oyer  and  terminer  or  gaol 
delivery,  to  be  brought  to  trial,  may,  if 
not  indicted  some  time  in  the  next  term 
or  session  after  their  commitment,  be 
bailed  by  the  judges  of  the  Queen's  Bench 
or  justices  of  oyer  and  terminer  or  gaol 
delivery,  unless  it  appear  that  the  wit- 
nesses for  the  Crown  could  not  be  pro- 
viuced  the  same  term  or  sessions ;  and  if 
not  indicted  and  tried  the  second  term  or 
sessions  after  their  commitment,  or  if  ac- 
(luitted  upon  their  trial,  shall  be  dis- 
charged from  imprisonment  (31  Car.  II. 
c  2.S.  7).  [Habeas  Corpus  Act.] 

When  the  indictment  is  found,  in  cases 
of  felony,  the  accused  is  bound  to  plead 
and  try  instanter,  and,  if  in  custody,  is  to 
be  brought  to  the  bar  and  arraigned 
(which  is  the  legal  term  for  calling  on  a 
prisoner  to  answer  to  a  charge  of  an  indict- 
able offence)  .as  soon  as  convenient  after 
such  indictment  is  found;  but  in  all 
cases  of  treason,  except  where  the  overt 
act  is  the  assassination  of  the  queen, 
the  endangering  of  her  life  or  per- 
son, or  any  attempt  to  injure  her  person 
(39  &  40  Geo.  III.  c.  93 ;  5  &  6  Vict.  c. 
51),  and  except  the  forgery  of  the  great 
and  other  royal  seals  (7  &  8  Wm.  III.  c. 
3.  s.  13),  the  accused  is  to  have  a  true 
copy  of  the  indictment  delivered  to  him 
ten   da^s   at   the  least  before  he   is  ar- 


raigned, and,  at  the  same  time,  a  list  of 
the  witnesses  to  be  produced  against  him^ 
and  if  indicted  in  any  other  court  than  the 
Queen's  Bench,  a  list  of  the  petit  jury  ;  but 
if  indicted  in  the  Queen's  Bench,  the  list 
of  the  petit  jury  may  be  delivered  to  him 
at  any  time  after  his  arraignment,  so  as 
it  be  delivered  ten  days  before  the  day  of 
trial  (7  &  8  Wm.  III.  c.  3,  s.  1  ;  7  Anne, 
c.  21,  s.  11 ;  G  Geo.  IV.  c.  .50,  s.  21).  If 
the  accused  plead,  however,  without  claim- 
ing or  having  had  delivered  to  him  such 
copy  or  lists,  he  will  be  considered  to  have 
waived  any  objection  on  account  of  such 
non-delivery.  In  cases  of  misdemeanor, 
the  accused  is  not  bound  to  plead  and  try 
at  the  session  at  which  the  indictment  is 
found,  unless  he  has  been  in  custody  or 
out  on  bail  to  appear  to  answer  for  tho 
offence  with  which  he  is  charged,  twenty 
days,  at  the  least,  before  such  session  ((ji> 
Geo.  III.  &  1  Geo.  IV.  c.  4,  s.  3),  but 
may  traverse  the  indictment,  that  is,  post- 
pone its  determination  to  the  next  session. 
He  must  usually,  however,  before  he  will 
be  allowed  to  do  so,  appear  personally  in 
court  (except  in  the  Queen's  Bench, 
where  he  may  appear  by  attorney)  and 
plead.  A  party  indicted  for  a  misde- 
meanor, not  having  been  in  custody 
nor  out  on  bail,  twenty  days  before  the 
session  at  which  he  is  so  indicted,  may 
also,  at  the  subsequent  session,  traverse 
to  the  one  following,  unless  he  has 
been  in  custody  or  out  on  bail  or  has 
received  notice  of  such  indictment,  twenty 
days  before  such  subsequent  session  (60 
Geo.  III.  &  1  Geo.  IV.  c.  4,  s.  5).  If  the 
accused,  whether  in  case  of  felony  or  mis- 
demeanor, be  not  in  custody  no^-  on  bail 
when  the  indictment  is  found,  or,  being 
on  bail,  make  default,  his  appearance  may 
be  compelled  by  process  or  by  a  bench 
warrant;  and  he  may  be  prosecuted  to 
outlawry.  [Outlawry.]  No  fee  is  to  be 
demanded  or  taken  from  persons  charged 
with  or  indicted  for  felony  or  misde- 
meanor, or  as  an  accessory  to  felony,  for 
their  appearance  to  the  indictment  or  in 
formation,  or  for  allowing  them  to  plead, 
or  for  recording  their  appearance  or  plea, 
or  for  discharging  any  recognizance  taken 
from  such  persons,  or  any  sureties  fol 
them  (8  &  9  Vict.  c.  114,  s.  1.) 

In  cases  of  treason,  the  accused  is  epi« 
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titled,  on  application  to  the  court,  to  have 
two  counsel  assigned  him,  who  may  have 
free  access  to  him  at  all  seasonable  hours 
(7&8Wm.III.  c.  3,  s.  1).  The  court  may 
also,  if  it  think  fit,  upon  the  accused's 
making  affidavit  that  he  is  not  worth  5l. 
beyond  his  wearing  apparel,  allow  him  to 
defend  vi  forma  pauperis;  in  "which  case 
neither  the  officers  of  the  court,  nor  those 
who  are  assigned  to  conduct  his  cause, 
may  take  any  fees. 

The  prisoner,  upon  being  arraigned  or 
charged  with  the  indictment,  in  cases  of 
felony  or  misdemeanor,  may  either  con- 
fess the  charge  to  be  true,  in  which  event 
such  confession  is  to  be  recorded  and 
judgment  awarded  according  to  law,  or 
may  plead  to  the  indictment  or  demur. 
By  pleading,  he  puts  in  issue  the  facts  of 
the  charge  ;  by  demurring,  he  admits  the 
facts,  but  contends  that  they  amount  to 
no  offence  indictable  by  law ;  as  if  a  man 
were  indicted  for  feloniously  stealing 
game,  without  alleging  that  it  was  tame  or 
confined  ;  in  which  case,  upon  demurrer, 
he  must  be  discharged.  After  demurrer, 
in  cases  of  felony,  decided  against  the  pri- 
soner, he  is  at  liberty  to  plead  over  "  not 
guilty ;"  but,  in  cases  of  misdemeanor, 
the  judgment  for  the  Crown  is  final,  for  it 
operates  as  if  the  prisoner  had  been  ccm- 
victed  by  a  jury.  In  either  case,  if  the 
demurrer  be  decided  for  the  prisoner,  the 
judgment  is  that  he  be  dismissed  and  dis- 
charged. 

The  pleas  which  may  be  pleaded  by  a 
prisoner  are  either  to  the  jurisdiction  of 
the  court,  and  these  must  be  pleaded  be- 
fore any  other  plea,  or  in  abatement  (for 
the  omission  of  his  addition  under  the 
statute  of  additions,  or  for  misnaming 
him)  or  in  bar;  and  pleas  in  bar  are 
either  special  pleas  or  the  general  issue. 
Special  pleas  may  allege  a  previous  ac- 
quittal, conviction  or  attainder  of  the 
same  offence,  or  a  pardon  [Pardon]  ;  and, 
in  the  case  of  prosecutions  for  the  non-re- 
pair of  highways  or  bridges,  the  liability, 
if  denied  l)y  the  defendant,  of  the  party 
who  is  liable  for  the  repair  of  the  same. 

The  general  issue,  or  "  Not  Guilty," 
which  is  the  plea  employed  in  the  infi- 
nitely greatest  number  of  cases,  puts  in 
issue  the  whole  question  of  the  accused's 
guilt  or  inno<  ence  of  the  charge  in  all  its 


bearings ;  and  not  only  casts  on  the  pro- 
secutor the  burden  of  making  out  every 
part  of  his  charge,  but  entitles  the  ac 
cused  to  give  in  evidence  every  possible 
ground  of  justification  or  excuse  which 
can  form  an  answer  to  the  indictment. 
No  advantage  can  now  be  obtained  by  a 
plea  in  abatement,  as  by  the  7  Geo.  IV. 
c.  04,  s.  19,  the  court  may,  upon  such 
plea,  immediately  cause  the  indictment  to 
be  amended,  and  call  upon  the  party  to 
plead  to  it  so  amended,  as  if  no  such  plea 
had  been  pleaded.  In  cases  of  felony,  if 
a  special  plea  be  found  for  the  Crown,  the 
prisoner  may  plead  over  "  Not  Guilty  ;" 
but,  in  cases  of  misdemeanor,  the  judg- 
ment for  the  Crown  is  final.  In  either 
case,  if  it  be  found  for  the  prisoner,  he  is 
to  be  dismissed. 

If,  instead  of  pleading,  the  prisoner 
stand  mute  of  malice,  or  will  not  answer 
directly  to  the  indictment,  the  court  may 
order  a  plea  of  "  Not  guilty"  to  be  en- 
tered on  his  behalf,  and  such  plea  will 
have  the  same  effect  as  if  it  had  been  ac- 
tually pleaded  by  him  (7  &  8  Geo.  IV.  c. 
28,  s.  2).  But  if  a  doubt  arise  whether 
he  be  mute  of  malice  or  dumb,  a  jury  is 
to  be  impannelled  to  try  the  fact,  and,  if 
the  latter  be  found,  the  court  will  use 
means  to  make  the  prisoner  understand 
what  is  required  of  him  ;  but  if  this  be 
impossible,  will  direct  a  plea  of  "Not 
guilty"  to  be  entered  and  the  trial  to  pro- 
ceed. Should  he  upon  arraignment  be 
found  to  be  insane  by  a  jury  impannelled 
for  the  purpose,  under  the  provisions  of 
the  39  &  40  Geo.  III.  c.  94,  so  that  he 
cannot  be  tried,  the  court  may  order  such 
finding  to  be  recorded  and  the  prisoner  to 
be  kept  in  strict  custody  until  her  Ma- 
jesty's pleasure  be  known. 

When,  however,  the  plea  of  "Not 
guilty  "  has  been  pleaded,  the  trial  is  to 
be  had  before  some  court  having  juris- 
diction, by  twelve  jurors,  generally  of  the 
county  where  the  fact  is  alleged  m  the 
indictment  to  have  been  committed,  called 
a  petit  jury,  by  way  of  distinction  from 
the  grand  jury.  The  ordinary  courts 
having  jurisdiction  to  try  indictable  of- 
fences are  the  Queen's  Bench,  Courts  of 
Oyer  and  Terminer,  Gaol  lllelivery,  and 
Quarter-Sessions,  liorough  Courts  and  tlia 
superior  Criminal  Courts  of  the  Cjuntief 
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Palatine ;  but  Courts  of  Quarter-Sessions 
aud  Borough  Courts  have  uo  jurisdiction 
with  respect  to  treason  or  any  felony 
punishable  with  death  or  transportation 
for  life,  and  several  other  offences  (see  5 
&  6  Vict  c.  38,  s.  1).  The  trial  is  gene- 
rally to  be  had  in  the  county  or  district 
in  which  the  offence  was  committed. 

Upon  the  trial  being  called  on,  the 
jurors  are  to  be  sworn  as  they  appear, 
to  the  number  of  twelve,  unless  they 
be  challenged.  As  to  challenges,  whe- 
ther on  the  part  of  the  Crown  or  the 
prisoner,  and  as  to  petit  jurors  gene- 
rally, see  Jury.  It  may  here  be  ob- 
served, however,  that  the  right  of  peremp- 
tory challenge,  i.  e.  of  challenging  at 
mere  pleasure,  without  showing  any  cause, 
which  exists  in  cases  of  treason  and 
felony,  is  one  of  the  peculiarities  before 
hlluded  to,  which  distinguish  those  classes 
of  crimes  from  misdemeanors ;  and  that 
the  power  to  challenge  peremptorily 
to  the  number  of  thirty-five  jurors 
in  cases  of  treason,  and  to  the  number  of 
twenty  only  in  cases  of  felony,  is  a  dis- 
tinguishing feature  between  treasons  and 
felonies.  When  twelve  jurors  are  pro- 
cured free  from  exception,  and  have  been 
sworn,  or,  if  Quakers,  Moravians,  or 
Separatists,  or  persons  who  have  been 
Quakers  or  Moravians,  have  made  their 
solemn  affirmation,  in  case  of  treason  or 
felony,  well  and  tx'uly  to  try  and  true  deli- 
verance make  between  the  queen  and  the 
prisoner  whom  they  have  in  charge,  and 
in  cases  of  misdemeanor  well  and  truly 
to  try  the  issues  joined  between  ttie  queen 
and  the  defendant,  the  case,  where  coun- 
sA  is  retained  for  the  prosecution,  is  to  be 
opened  by  him,  or  if  two  or  more  counsel 
are  retained,  by  the  leading  one,  accord- 
ing to  his  instructions,  unless  the  case  is 
so  plain  as  not  to  require  any  statement. 
The  counsel  for  the  prosecution  ought, 
however,  to  confine  himself  so  far  as  pos- 
sible to  a  simple  statement  of  the  facts 
which  he  expects  to  prove,  and  to  abstain 
from  any  appeal  to  the  passions  of  the 
jury,  more  particularly  in  cases  where  the 
prisoner  has  no  counsel.  After  the  open- 
ing, or  where  no  counsel  is  engaged  for  the 
prosecution,  immediately  after  the  swear- 
ing of  the  jury,  the  examination  of  the 
witnesses  on  bcdialf  of  the  Crown  com- 


mences. Before  being  examined  an  oatl 
or  affirmation  is  administered  to  each' 
witness  "  that  he  will  true  answer  make 
to  such  questions  as  the  court  shall  de- 
mand of  him,  and  will  tell  the  truth,  the 
whole  truth,  and  nothing  but  the  truth." 
Where  there  is  counsel  he  examines  the 
witnesses ;  where  there  is  none  that  duty 
devolves  on  the  court.  In  criminal  cases 
a  single  witness,  swearing  to  the  actual 
offence  or  to  such  facts  as  necessarily 
lead  to  the  inference  that  it  has  been  com- 
mitted, if  believed  by  the  jury,  is  gene- 
rally sufficient  to  substantiate  the  charge. 
In  treason,  perjury,  and  the  offences  of 
tumultuously  petitioning,  affirming  that 
parliament  has  a  legislative  authority 
without  the  Crown,  or  that  any  person  is 
entitled  to  the  crown  contrary  to  the  Act 
of  Settlement,  and  Blasphemy  under  the 
provisions  of  9  &  10  Wm.  III.  c.  32, 
hoMfever,  there  must  be  two  witnesses.  In 
ail  cases,  also,  the  prisoner's  confession, 
if  made  in  consequence  of  a  charge 
against  him,  and  in  a  direct  and  posi- 
tive manner,  voluntarily  and  without 
promise  or  threat  operating  on  his  mind 
at  the  time  of  making  it,  is  sufficient, 
even  if  there  be  no  other  proof  that 
the  crime  with  which  he  is  charged 
has  been  committed,  for  the  jury  to 
convict  upon,  if  they  believe  it  to  be 
true.  And  the  single  unsupported  testi- 
mony of  an  accomplice  is  sufficient  (ex- 
cept where  two  witnesses  are  required), 
if  the  jury  believe  his  story;  but  it  is 
usual  in  such  cases  for  the  court  to  direct 
the  acquittal  of  the  prisoner.  If,  how- 
ever, the  accomplice  be  corroborated  by 
unsuspicious  evidence  as  to  such  parts  of 
his  testimony  as  show  that  his  story  has 
not  been  fabricated,  the  court  will  not 
interfere. 

There  are  four  kinds  of  proof  by  which 
criminal  charges  may  be  sustained :  1st, 
positive,  as  by  the  direct  testimony  of  a 
witness  who  saw  the  fact;  2ndly,  cir- 
citmstantial,  when  a  number  of  facts  are 
presented  which  are  inconsistent  with 
any  other  hypothesis  than  that  of  the 
prisoner's  guilt;  ordly,  presumptive,  as 
when  the  possession  of  a  stolen  article 
casts  on  the  prisoner  the  burden  of  show 
ing  how  he  obtained  it ;  4thly,  con- 
fessional, where  the   prisoner  make?    a 
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voluntary  admission  of  his  guilt  as 
already  mentioned.  The  general  rules 
of  evidence  in  criminal  proceedings  are 
the  same  as  those  which  are  applicable  in 
civil  cases.  [Evidence,]  A  husband  or 
wife,  however,  may  be  a  witness  for  and 
against  each  other  upon  a  charge  of 
criminal  violence  done  by  either  to  the 
person  of  the  other,  contrary  to  the  rule 
in  civil  cases,  which  excludes  the  testi- 
mony of  husband  and  wife  for  or  against 
jach  other.  The  prosecutor  also,  not- 
withstanding his  connexion  with  the  pro- 
ceedings against  the  prisoner,  is  a  com- 
petent witness  in  support  of  the  charge, 
for  such  proceedings  are  carried  on  in  the 
name  of  the  crown,  and  the  prosecutor 
has,  according  to  legal  construction,  no 
direct  interest  in  the  result. 

After  the  examination  of  each  witness, 
he  may  be  cross-examined  on  behalf  of 
the  prisoner,  who  is  entitled  at  the  time  of 
tlie  trial  to  inspect,  without  fee  or  reward, 
all  depositions,  or  copies  thereof,  which 
have  been  taken  against  him  and  returned 
-nto  court.  (6  &  7  Wm.  IV.  c.  114, 
s.  4.)  When  the  cross-examination  is 
finished,  the  counsel  by  whom  the  witness 
was  called  is  entitled  to  re-examine  him 
for  the  purpose  of  explaining  any  matters 
touched  upon  or  referred  to  in  the  cross- 
examination,  into  which  confusion  may 
have  been  introduced  by  the  questions  on 
the  prisoner's  behalf.  The  court  may  also 
put  any  questions  it  t'hinks  proper  to  the 
witnesses,  and  for  this  purpose  may  recall 
a  witness  at  any  stage  of  the  inquiry. 

When  the  case  for  the  prosecution  is 
closed,  the  prisoner  or  his  counsel  (who 
has,  since  the  passing  of  the  6  &  7 
Wm.  IV.  c.  114,  the  same  right  to  ad- 
dress the  jury  on  the  merits  of  tlie 
case  in  felony  as  he  previously  had 
in  treason  and  misdemeanor)  is  entitled 
to  address  the  jury,  and  in  so  doing  to 
counuent  on  the  entire  case  for  tiie  pro- 
secution ;  and  if  he  intends  to  adduce 
evidence,  may  open  that  evidence  with 
any  particulars  he  may  think  proi)er. 
After  the  prisoner  or  his  counsel  has 
finished  his  address,  the  witnesses  for  the 
defence  are  to  be  sworn,  and  their  evi- 
dence gone  into.  Tlie  accused  is  always 
allowed  to  call  witnesses  to  speak  to  his 
general  character,  as  being  iucousistent 
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with  the  imputed  ofience,  and  it  is  for 
the  jury  to  estimate  the  value  ot  such 
evidence. 

When  the  prisoner's  evidence  is  closed, 
witnesses  may  be  called  on  behalf  of 
the  prosecution  to  give  specific  contra- 
dictions to  the  denials  by  the  prisoner's 
witnesses  on  cross-examination,  and  ge- 
nerally to  give  any  evidence  in  reply 
which  is  strictly  applicable  to  the  defence 
and  which  could  form  no  part  of  the 
original  case.  Where  such  evidence  is 
given,  the  prisoner  or  his  counsel  has  a 
right  to  address  the  jury  on  it  before  the 
general  reply  for  the  prosecution. 

When  the  defence  is  ended,  the  counsel 
for  the  prosecution,  in  all  cases  where 
witnesses  have  been  called  on  behalf  of  the 
accused,  is  entitled  to  reply  on  the  entire 
case  and  on  all  the  observations  made  by 
the  other  side  during  its  progress.  After 
the  case  on  both  sides  is  closed,  the  court 
sums  up  the  evidence,  and  in  so  doing 
directs  the  attention  of  the  jury  to  the 
precise  issue  they  have  to  try,  and  applies 
the  evidence  to  that  issue.  Upon  the  trial 
of  a  person  for  a  non-capital  felony  com- 
mitted after  a  previous  conviction  for 
felony,  the  jury  is  not  to  be  charged  to 
inquire  concerning  such  previous  convic- 
tion, until  they  have  inquired  concern- 
ing such  subsequent  felony  and  have  found 
such  person  guilty  of  the  same;  and 
where  such  previous  conviction  is  stated 
in  the  indictment,  the  reading  of  such 
conviction  to  the  jury  is  to  be  deferred 
until  after  such  finding.  Where,  how- 
ever, such  person  gives  evidence  of  good 
character,  the  prosecutor  may  in  ans"-'er 
thereto  give  evidence  of  such  previous 
conviction,  before  such  finding,  and  the 
jury  may  inquire  concerning  such  pre- 
vious conviction  at  the  same  time  that 
they  inquire  concerning  the  subsequent 
felony.  (G  &  7  Wm.  IV.  c.  HI.)  The 
summing  up  being  concluded,  the  jury 
proceed  to  consider  of  their  verdict.  If, 
on  consultation  in  the  jury-box,  they 
are  not  able  to  agree  within  a  conve- 
nient time,  they  retire,  and  a  bailiff  is 
sworn  to  keep  them  together  without 
meat,  drink,  fire,  or  candle  till  they  are 
agre4.'d.  This  rule,  however,  has  been 
relaxed  in  modern  times.  In  cases  of 
mibderaeauor,  where  «ke  trial  lasts  mot" 
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than  one  day,  the  court  will  generally 
allow  the  jurors  to  return  to  their  homes, 
the  jury  engaging  to  allow  no  one  to 
speak  to  them  on  the  subject  of  the 
trial.  But  in  cases  of  treason  or  felony, 
the  course  has  been  to  permit  them  to 
retire  in  a  body  to  some  tavern,  where 
accommodation  is  provided  for  them  by 
the  sheriff  and  his  officers,  who  are 
sworn  to  keep  them  together,  and  nei- 
ther to  speak  to  them  themselves  nor 
to  suffer  any  other  person  to  speak  to 
them  touching  any  matter  relating  to  the 
trial. 

When  the  jury  have  agreed  upon  their 
verdict,  they  signify  that  they  are  ready 
to  deliver  it ;  and  on  returning  into  court 
for  that  purpose,  their  names  must  be 
called  over,  and  all  twelve  must  be  within 
hearing  when  it  is  given.  The  foreman 
of  the  jury  is  the  person  who  is  to  deliver 
the  verdict ;  and  in  cases  of  treason  or 
felony,  it  can  only  be  received  in  open 
court  and  in  the  presence  of  the  prisoner : 
in  cases  of  misdemeanor  it  may  be  other- 
wise. The  verdict  may  be  either  "  guilty" 
or  "  not  guilty,'"  or  may  be  a  special  one  ; 
and  may  be  "  guilty "'  upon  one  count  of 
an  indictment,  and  "not  guilty"  upon 
others;  or  may  be  "  guilty'  as  to  part  of 
a  count,  and  "  not  guilty''  as  to  the  re- 
mainder, where  an  offence  is  charged 
which  includes  a  lesser  crime  of  the  same 
degree,  and  the  latter  only  is  proved ;  as 
where  murder  is  charged,  and  the  proof 
is  of  manslaughter :  and  since  the  passing 
of  7  Wm.  IV.  &  1  Vict.  c.  85,  s.  11, 
before  referred  to,  the  jury  may  find 
guilty  of  an  assault,  where  one  is  included 
in  the  felony  charged,  and  acquit  of  the 
felony,  although  an  assault  is  a  mis- 
demeanor only.  A  special  verdict  is  the 
finding  of  all  the  facts  specially,  where 
the  jury  doubt  whether  they  constitute  the 
offence  in  the  indictment,  and  leaves  the 
court  to  give  judgment  according  to  the 
,egal  effect  of  the  facts  so  found. 

Where  upon  the  trial  evidence  is  given 
of  insanity  at  the  time  of  committing  the 
oljence  charged,  and  the  jury  acquit,  they 
are  required  to  find  specially  whether 
the  accused  was  insane  at  the  time 
of  the  commission  of  the  offence,  and 
whether  he  was  acquitted  on  that  account ; 
and   if  they  find  in  the  affirmative,  the 


court  is  to  order  him  to  be  detained  till 
the  queen's  pleasure  be  known ;  and  she 
may  give  such  order  for  his  safe  custody 
during  her  pleasure  as  she  may  think  fit, 
(39  &  40  Geo.  III.  c.  94,  s.  1 ;  3  &  4 
Vict.  c.  54,  s.  S.)  On  a  verdict  of  ac- 
quittal, or  where  he  is  discharged  by  pro- 
clamation for  want  of  prosecution,  the 
prisoner  is  to  be  immediately  set  at  large 
in  open  court,  without  the  payment  of  any 
fees  in  respect  of  such  discharge.  (14 
Geo.  III.  c.  20  ;  55  Geo.  III.  c.  50  ;  8  &  9 
Vict.  c.  114.) 

When  a  verdict  of  guilty  has  been  re- 
turned against  a  prisoner,  the  court,  ex- 
cept in  the  case  of  prosecutions  pending 
in  the  Queen's  Bench,  may  proceed 
at  once  to  pass  sentence  upon  him,  unless 
he  allege  some  matter  or  thing  suffi- 
cient in  law  to  arrest  or  bar  judgment 
In  prosecutions  pending  in  the  Queen's 
Bench,  however,  the  prisoner  is  allowed 
four  days  for  moving  in  arrest  of  judg- 
ment; or,  in  cases  of  misdemeanor,  for  a 
new  trial  or  writ  of  venire  facias  de  novo. 
Also  where  the  trial  at  any  sittings  or 
assizes  is  upon  a  record  of  the  Queen's 
Bench,  the  judge  before  whom  the  verdict 
is  taken  may,  under  11  Geo.  IV.  &  1 
Wm.  IV.  c.  70,  s.  9  (except  where  the 
prosecution  is  by  information  filed  by 
leave  of  the  Queen's  Bench,  or  such  cases 
of  information  filed  by  the  attorney-gene- 
ral wherein  he  prays  that  judgment  may 
be  postponed),  pass  sentence  at  once ;  but 
such  sentence  is  not  to  have  the  force  and 
effect  of  a  judgment  of  that  court  until 
after  the  expiration  of  six  days  after  the 
commencement  of  the  ensuing  term,  dur- 
ing which  period  the  prisoner  may  move 
for  a  new  trial,  or  to  have  the  judgment 
amended.  Except  in  the  last-mentioned 
case  of  a  trial  at  the  sittings  or  assizes 
upon  a  record  of  the  Queen's  Bench,  or 
where  the  offence  of  which  the  prisoner 
is  convicted  is  a  misdemeanor  punishable 
by  a  simple  fine,  or  where  the  Queen's 
Bench,  after  conviction  for  misdemeanor, 
thinks  proper  to  dispense  with  his  atten- 
dance, sentence  cannot  be  pronounced 
against  a  prisoner  imless  he  be  present 
in  court  at  the  time. 

Judgment  may  be  arrested  where  the 
offender  has  received  a  pardon  since  his 
arraignment  or  after  conviction  becomes 
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insane,  or,  having  been  out  of  custody 
since  his  conviction,  denies  that  he  is  the 
person  convicted  (in  which  last  case  a 
jury  is  to  be  impannelled  to  try  the  fact), 
or  for  some  defect  apparent  in  any  part 
of  the  record,  as  regards  either  the  juris- 
diction of  the  court,  the  statement  of  the 
oflence  or  any  of  the  proceedings  there- 
on, but  not  for  any  of  the  mere  technical 
defects  specified  in  7  Geo.  IV.  c.  64, 
ss.  20  and  21.  If  the  judgment  be  ar- 
rested, all  the  proceedings  againt  him  are 
to  be  set  aside,  and  judgment  of  acquittal 
is  to  be  pronounced  in  his  favour  ;  but  he 
may  be  prosecuted  again  for  the  offence 
of  which  he  is  so  acquitted. 

A  new  trial  may  be  had  on  the  applica- 
tion of  the  defendant  in  all  cases  of  mis- 
demeanor pending  in  the  Queen's  Bench, 
where  it  appears  to  the  court  that  the 
awarding  one  is  essential  to  justice ;  as, 
for  instance,  where  the  verdict  is  contrary 
to  evidence  or  the  directions  of  the  judge, 
or  evidence  has  been  improperly  received 
or  rejected  at  the  trial.  The  court  of 
Queen's  Bench  will  also  in  its  discretion, 
where  a  party  is  acquitted  of  a  misde- 
meanor on  a  prosecution  pending  in  that 
court,  allow  a  new  trial,  on  the  applica- 
tion of  the  prosecutor,  if  such  acquittal 
has  been  obtained  by  any  fraudulent 
means  or  practice,  as  where  the  party 
acquitted  has  kept  back  any  of  the  pro- 
secutors  witnesses,  or  neglected  to  give 
due  notice  of  trial. 

A  writ  of  venire  facias  de  novo,  the 
effect  of  which  is  the  same  as  granting  a 
new  trial,  may  be  awarded  where,  by  rea- 
son of  misconduct  on  the  part  of  the  jury, 
or  of  some  uncertainty  or  ambiguity  or 
other  imperfection  in  tlieir  verdict,  or  of 
any  other  irregularity  or  defect  in  the 
proceedings  or  trial,  appearing  on  the 
record,  the  proper  eliect  of  the  first 
venire  has  been  frustrated,  or  the  verdict 
has  become  void  in  law. 

Neither  new  trials  nor  writs  of  venire 
facias  de  novo  are  grantable  in  cases  of 
treason  or  felony. 

Where  a  new  trial  or  writ  of  venire 
facias  dc  novo  is  awarded,  the  parties 
stand  in  the  state  in  which  they  were 
immediately  before  the  first  trial :  the 
whole  case  is  to  be  re-heard,  and  tlje 
first  verdict  cannot  be  used  upon  the  new 


trial,  or  as  evidence  of  any  matter  found 
by  such  verdict  or  in  argument. 

After  sentence  pronounced  against  an 
offender,  the  judgment  of  the  court  may 
be  falsified  or  reversed,  either  by  plea 
without  writ  of  error  or  by  writ  of  error : 
by  the  former,  for  some  matter  not  appa- 
rent upon  the  face  of  the  record,  as  waiit 
of  authority  in  the  court  by  whom  the 
judgment  was  pronounced  ;  by  the  latter, 
for  the  same  matters  as  are  sufficient  to 
arrest  a  judgment,  and  also  for  any  miUe- 
rial  defect  in  the  judgment  itself.  Where 
the  judgment  has  been  pronounced  by  a 
court  of  oyer  and  terminer,  gaol  delivery, 
or  quai'ter-sessions  of  the  peace  or  of  a 
county  palatine,  the  writ  of  error  is  to  be 
brought  in  the  court  of  Queen's  Bench, 
and  for  that  purpose  the  indictment  and 
other  proceedings  thereon  must  be  re- 
moved into  that  court  by  writ  of  certio- 
rari [Certiorari]  :  where  it  has  been 
pronounced  in  the  Queen's  Bench,  it  is  to 
be  brought  in  the  Exchequer  Chami»ei, 
before  the  justices  of  the  Common  Pleas 
and  barons  of  the  Exchequer,  from  whose 
judgment  a  writ  of  error  lies  to  the 
House  of  Lords.  In  cases  of  treason  and 
felony  it  is  in  the  discretion  of  the  crown 
to  grant  or  refuse  a  writ  of  error :  in  all 
other  cases  the  fiat  of  the  attorney-general 
must  be  first  obtained,  and  this  he  ought 
to  grant  upon  probable  cause  of  error 
shown.  When  issued,  the  writ  of  error 
stays  the  execution  of  the  judgment, 
where  it  has  not  been  carried  into  effect 
during  the  time  that  such  writ  is  pending, 
except  that  in  cases  of  treason,  or  felony, 
the  offender  is  not  entitled  to  be  liberated 
on  bail.  In  cases  of  misdemeanor,  how- 
ever, where  he  is  imprisoned  under 
execution,  or  any  fine  has  been  levied, 
either  in  whole  or  in  part  in  pursuance 
of  the  judgment,  he  is  entitled  to  be 
discharged  from  imprisonment  and  to 
receive  back  any  money  levied  on  ac- 
count of  such  fine,  until  tlie  final  deter- 
mination of  tlie  Writ  of  Error  (8  &  9 
Vict.  c.  G8,  s.  1).  If  tlie  judgment 
l)e  falsified  or  reversed,  sucli  judgment 
and  the  execution  thereupon,  and  alt  for- 
mer proceedings,  become  thereby  abso- 
lutely null  and  void ;  and  the  person  the 
judgment  against  whom  is  so  falsified  or 
revei-fted,  if  living,  and,  if  dead,  his  heir 
u  2 
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Kjcutor,  IS  restored  to  all  things  which 

such  person  may  have  lost  by  such  judg- 
ment and  other  proceedings,  and  stands 
in  every  respect  as  if  such  person  had 
never  been  charged  with  the  oflence  in 
respect  of  which  such  judgment  was  pro- 
Tiounced  against  him.  If,  however,  the 
execution  only  be  erroneous,  that  only 
will  be  reversed  ;  and  if  the  judgment  be 
reversed  for  some  technical  error  merely, 
in  the  indictment  or  subsequent  process, 
the  party  may  be  prosecuted  again.  If 
the  judgment  be  confirmed,  the  prisoner 
is  to  be  remanded  to  undergo  the  re- 
mainder of  his  sentence. 

Where  there  is  nothing  to  arrest  or 
bar  a  judgment,  the  execution  of  it  may 
be  prevented  l)y  a  pardon  received  after 
sentence  pronounced ;  but,  without  ex- 
press words  of  restitution,  no  property 
which  the  ofi'ender  forfeited  on  his  con- 
viction or  attainder,  is  thereby  i-evested 
in  him;  nor,  unless  where  the  pardon  is 
by  act  of  parliament,  is  the  corruption  of 
his  blood  removed,  except  as  regards 
those  of  his  blood  born  after  the  granting 
of  such  pardon,  nor  are  any  of  the  conse- 
quences of  such  previous  corruption  pre- 
vented. 

In  capital  cases  the  execution  of  a 
judgment  may  also  be  suspended  by  a 
reprieve,  either  at  the  discretion  of  the 
Crown,  or,  where  substantial  justice  re- 
quires it,  of  the  court.  Thei"e  are  two 
instances  however  in  which  the  court  is 
bound  to  grant  a  reprieve,  viz.:  1, 
where  the  otfender,  if  a  female,  is  preg- 
nant; '2,  where  the  offender  becomes 
insane  after  judgment.  If  the  offender 
allege  that  she  is  pregnant  or  the  court 
have  reason  to  suppose  that  she  is  so,  a 
jury  of  twelve  matrons  is  to  be  impan- 
nelied  with  all  possible  dispatch  to  try 
whether  or  not  she  be  quick  with  child. 
In  case  they  find  in  the  affirmative,  the 
court  respites  the  offender  from  time  to 
time  until  she  be  delivered  of  a  child  or 
it  is  no  longer  possible  in  the  course  of 
nature  that  she  should  be  so.  After  her 
delivery  or  where  such  delivery  is  no 
longer  possible  as  before  mentioned,  or 
if  the  jury  find  that  she  is  not  quick 
with  child,  the  court  at  the  expii-ation  of 
the  period  for  which  it  has  respited  her, 
proceeds^  tr  award  execution  against  her.  j 


Where  insanity  is  alleged,  the  coui-t' 
will  reprieve  the  prisoner,  if  found  to  be 
insane  by  means  of  an  ex  officio  inquiry, 
or  if  his  insanity  otherwise  sufficiently 
appear. 

Should  the  execution  of  a  judgment  be 
neither  prevented  nor  suspended,  or 
having  been  suspended,  should  have 
ceased  to  be  so,  such  judgment  is  to  be 
executed  according  to  law  by  the  sherilF 
or  other  authorised  person  or  his  deputy. 
In  capital  cases,  if  the  offender,  after 
hanging,  be  taken  down  before  he  be 
dead,  he  is  to  be  hanged  again  until  hei 
be  dead.  I 

As  regards  the  manner  in  which' 
the  various  judgments  which  may  be 
pronounced  against  olfenders  are  to  be 
executed,  the  subject  is  too  extensive  to 
be  further  treated  of  in  an  article  like  the 
present. 

With  respect  to  the  expenses  of  prose- 
cutions for  indictable  offences,  the  general 
provisions  on  the  subject  are  contained  in 
7  Geo.  IV.  c.  (j4.  According  to  these 
the  court  before  which  any  person  is 
prosecuted  for  felony  or  the  following 
misdemeanors,  viz.,  assaults  with  intent 
to  conunit  felony;  attempts  to  commit 
felony  ;  riots ;  receiving  stolen  property  ; 
assaults  upon  peace  officers  in  the  execu- 
tion of  their  duty,  or  upon  persons  acting 
in  their  aid ;  neglect  or  breach  of  duty  by 
peace  officers ;  assaults  in  pursuance  of 
conspiracies  to  raise  the  rate  of  wages ; 
obtaining  property  by  false  pretences  ;  in- 
decent exposure  of  the  person ;  perjury 
and  subornation  of  perjury,  may,  at  the 
request  of  the  prosecutor  or  any  other 
person  appearing  on  recognizance  or 
subpoena  to  prosecute  or  give  evidence, 
order  payment  of  the  costs  and  expenses 
incurred  by  the  prosecutor  in  preferring 
the  indictment,  and  also  the  reasonable 
expenses  of  the  prosecutor  and  witnesses 
for  the  prosecution  in  attending  before 
tire  grand  jury  and  otherwise  carrying  on 
the  prosecution  ;  and  also,  whether  a  bill 
of  indictment  be  preferred  or  not,  may 
order  the  reasonable  expenses  incurred 
by  any  penon  by  reason  of  attending  on 
any  such  recognizance  or  subpoena,  (sucli 
attendance,  where  no  indictment  is  pre- 
ferred, appearing  to  be  in  bona  jide  obe- 
dience to  the  '"ecognizance  or  su''pa'u:i,) 
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aaid,  except  in  cases  of  misdemeanor,  by 
reason  of  attending  before  the  examining 
magistrate,  and  also,  except  in  respect  of 
attendance  before  such  magistrate  in  cases 
of  misdemeanor,  compensation  for  trouble 
and  loss  of  time.  Such  payments  are  in 
general  to  be  made  out  of  the  county 
rate. 

It  is  difficult  to  discover  upon  what 
principle  the  selection  of  the  cases  of 
misdemeanor  in  respect  of  which  the 
court  is  empowered  to  award  costs  has 
been  made.  Other  cases  might  with  jus- 
tice be  included  ;  and  it  may  be  a  question 
whether,  under  certain  limitations,  tht 
power  ought  not  even  to  be  extended  to 
the  expenses  of  the  prisoner's  witesses. 

Offences  punishable  on  Summary  Con- 
viction. 

It  would  be  inconsistent  with  the  limits 
of  the  present  article  to  give  a  detailed 
account  of  the  various  offences  punish- 
al)le  on  summary  conviction,  in  number 
far  exceeding  those  which  are  indictable. 
They  relate,  however,  principally  to  ale 
and  beer  houses,  apprentices,  petty  as- 
saults, the  Customs  and  Excise,  distresses, 
drunkenness,  friendly  societies,  game, 
hawkers  and  pedlars,  highways,  turn- 
pike roads,  petty  thefts  not  amounting  to 
larceny,  malicious  injuries  to  property, 
pawnbrokers,  railways,  stage  and  hack- 
ney carriages,  servants,  vagrants,  weiglits 
and  measures,  and  the  numerous  offences 
punishable  under  the  Metropolitan  Police 
Acts. 

Summary  proceedings,  except  in  the 
case  of  contempts  of  the  superior  courts  of 
justice  (which  those  Courts  have  been 
inmiemorially  used  to  punish  by  attach- 
ment), were  wholly  unknown  to  the 
common  law.  Their  institution  appears 
to  have  originated  partly  in  the  neces- 
sity for  relieving  the  ordinary  tribunals 
from  the  immense  increjise  of  labour 
which  wf)uld  otherwise  have  been  cast 
upon  thorn,  owing  to  the  multiplicity  of 
new  offences  of  a  trivial  kind  which  were 
yearly  created  for  the  protection  of  society 
as  it  advanced  in  population  and  civiliza- 
tion, and  partly  in  the  desire  to  do  more 
speedy  justice  m  the  case  of  such  trifling 
offences  than  would  have  been  po-^sihle 
kid  they  been  made  indictable.     In  the 


case  of  indictable  offences  a  party  cannt>t 
in  general,  as  before  observed,  be  put 
upon  his  trial  until  a  true  bill  has  been 
found  against  him  by  a  grand  jury,  and 
cannot  be  convicted  except  by  the  verdict 
of  a  petit  jury  :  to  have  made  all  these 
minute  offences  indictable  would  therefore 
have  entailed  upon  the  class  of  persons 
qualified  to  serve  as  jurors  a  frecjuency 
of  attendance  which  would  have  been 
found  to  be  most  troublesome  and  harass- 
ing. Accordingly  numerous  acts  of  par- 
liament have  from  time  to  time  vested 
in  one  or  more  justices  of  the  peace  or 
other  persons  the  power  to  try  parties 
accused  of  trifling  offences  without  the 
intervention  of  a  jury.  The  extension, 
however,  of  this  mode  of  proceeding,  has 
been  always  regarded  with  extreme 
jealousy. 

Where  an  offence  punishable  on  sum- 
mary conviction  before  a  justice  of  the 
peace  has  been  committed,  or  is  suspected 
to  have  been  committed,  the  general 
course  of  proceeding  is  as  follows  : — An 
information  (but  which  need  not  be  in 
writing  unless  directed  to  be  so  by  the  sta- 
tute which  creates  the  offence)  is  to  be  laid 
before  the  justice  authorized  to  take  such 
information,  who  thereupon  issues  a  sum- 
mons to  the  party  complained  of,  con- 
taining the  substance  of  the  charge,  and 
giving  him  notice  that  at  a  certain  time 
and  place  the  hearing  of  the  complaint 
against  him  will  be  proceeded  with.  If 
the  party  attend  at  the  appointed  time 
and  place,  and  confess  that  he  has  com- 
mitted the  offence,  the  justice  proceeds 
at  once  to  convict  him  and  to  impose  the 
penalty  assigned  by  the  Act  which  creates 
the  particular  offence.  If  he  attend,  but 
deny  that  he  has  committed  the  offence, 
or  if  he  fail  to  attcnid,  evidence  is  to  be 
gone  into  for  the  purpose  of  showing 
tliat  he  has  connnitted  it.  In  the  lattir 
case,  however,  it  nmst  be  first  ascertained 
that  he  has  been  duly  summoned.  It  ap- 
pears that  the  examination  of  witnesses 
in  summary  proceedings  nmst  in  all  cases 
be  upon  oatl>,  notwithstanding  the  Act 
creating  the  offence  may  authorize  con- 
viction o}i  the.  c.idtniiialioii  nf  witnesses, 
without  stating  that  the  same  is  to  be 
uf)on  oath.  So  also  such  examination 
must  be  iu  tlic  presence  of  the  pa'ly  com 
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plained  of,  where  he  appears;  and,  gene- 
rally, all  rules  applicable  to  the  trial  of 
indictable  crimes  may  be  considered  as 
a])plying  to  the  trial  of  offences  punish- 
able on  summary  conviction,  so  far  as 
such  rules  are  compatible  with  that  mode 
of  proceeding.  If,  after  hearing  the  evi- 
dence, the  justice  is  of  opinion  that  the 
charge  is  not  substantiated,  the  party 
accused  is  to  be  acquitted.  If,  on  the 
other  hand,  he  thinks  that  it  is,  he  is  to 
convict  the  offender  and  to  impose  upon 
him  the  assigned  penalty.  Upon  convic- 
tion the  justice  usually  issues  his  warrant 
to  apprehend  the  offender,  in  cases  where 
corporal  punishment  is  to  be  inflicted 
upon  him,  or  else  to  levy  the  penalty 
incurred,  by  distress  and  sale  of  his 
goods.  This  is  the  general  mode  of  pro- 
ceeding, as  well  where  the  conviction  is 
required  to  be  before  two  or  more  jus- 
tices, as  where  it  may  be  before  a  single 
justice  of  the  peace ;  but  for  particulars 
recourse  must  be  had  to  the  several  sta- 
tutes creating  the  offences  or  inflicting 
the  punishment.  In  some  cases  a  power 
of  appealing  to  the  quarter-sessions  is 
given  to  the  party  convicted.  [Justice 
OF  THE  Peace.] 

For  the  method  of  proceeding  with 
respect  to  offences  punishable  on  sum- 
mary conviction  before  the  Commissioners 
of  Excise  or  persons  other  than  justices  of 
the  peace,  reference  must  be  made  to  the 
statutes  on  the  subject. 

The  principal  authorities  besides  the 
statutes  of  the  realm  which  have  been 
consulted  in  the  preparation  of  this  arti- 
cle, are  Hawkins's  Pleas  of  the  Crown  ; 
Blackstone's  Commentaries ;  Russell,  0;i 
Crimes  and  Misdemeanors  ;  Chitty's  Cri- 
minal Law;  Starkie's  Treatises  On  the 
Law  of  Evidence  and  On  Criminal  Plead- 
iiiui ;  Dickenson's  Guide  to  the  Quarter- 
Sessions,  by  Talfourd ;  the  4th,  5th,  Gth, 
Tth,  and  8th  Reports  of  the  Criminal  Law 
Commissioners ;  the  Report  of  the  Com- 
missioners for  revising  and  consolidating 
the  Criminal  Law,  on  the  subject  of  Pe- 
nalties and  Disabilities  in  regard  to  Reli- 
gious Opinions;  and  Hulton,  On  the  J^aw 
of  Convictions.) 

LAW  MERCHANT.    [Lex  Mehca- 
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association  the  object  of  which  was  to  ob- 
tain by  constitutional  means  the  abolition 
of  the  duty  on  the  importation  of  foreign 
corn. 

The  Anti-Corn  Law  League  originated 
at  a  public  dinner  given  to  Dr.  Bowring, 
at  Manchester,  18th  September,  1838, 
when  it  was  proposed  that  the  company 
present,  between  fifty  and  sixty  in  num- 
ber, should  form  themselves  into  an  asso- 
ciation for  promoting  the  principles  of 
free  trade.  On  the  24th  of  September, 
seven  persons  met  to  settle  preliminary 
arrangements,  and  on  the  4th  of  October 
about  a  hundred  persons  were  enrolled  as 
members  of  the  Manchester  Anti-Corn 
Law  Association.  On  the  25th  of  the 
same  month  Mr.  Paulton  delivered,  at 
Manchester,  the  first  lecture  on  the  corn 
laws,  and  on  the  26th  of  November  he 
lectured  at  Birmingham.  In  December, 
the  Manchester  Chamber  of  Commerce, 
after  an  adjourned  debate,  declared  by  a 
majority  of  six  to  one  that  "  the  gi'eat  and 
peaceful  principle  of  free  trade  on  the 
broadest  scale  is  the  only  security  for  our 
manufacturing  prosperity,  and  the  welfare 
of  every  portion  of  the  community." 
Manchester  now  became  the  centre  of  a 
great  movement  in  favour  of  free  trade, 
and  measures  were  at  once  adopted  for 
giving  to  this  movement  a  national  cha- 
racter. On  the  8th  of  December,  1838, 
the  Manchester  Association  issued  an  ad- 
dress which  Avas  extensively  circulated 
throughout  the  United  Kingdom,  recom- 
mending the  establishment  of  similar  as- 
sociations and  a  complete  organization  of 
all  who  held  views  favourable  to  free 
trade.  Early  in  1839,  the  question  of  the 
corn  laws  and  protective  duties  generally 
was  agitated  in  most  of  the  large  towns. 
The  operations  contemplated  by  the  Man- 
chester Association  were— the  circulation 
of  tracts  and  pamphlets,  the  employment 
of  paid  l<^.cturers,  and  petitions  to  parlia- 
ment. On  the  10th  of  January,  1839,  the 
sum  of  2000/.  was  subscribed  at  Man- 
chester to  defray  expenses,  and  by 
the  end  of  the  month  the  fund  raised 
amounted  to  nearly  GOOO/.  On  the  22nd 
of  January  the  Manchester  Association 
convened  a  meeting  of  persons  who 
were  opposed  to  the  corn  laws,  aru  « 
public  diuuer  took  place  which  wai  ax- 
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tended  by  nearly  eight  hundred  persons, 
many  of  whom  were  delegates  from  the 
large  towns  in  England  and  Scotland  ; 
and  about  a  dozen  members  of  Parlia- 
ment were  present.  A  few  days  later, 
on  the  opening  of  the  session  of  parlia- 
ment, three  hundred  delegates  from  nearly 
all  the  large  towns  assembled  in  London 
for  the  purpose  of  discussing  the  operation 
of  the  corn  laws  and  bringing  the  subject 
more  immediately  under  the  notice  of  the 
legislature.  At  this  convention  the  name 
of  the  League  was  first  adopted  as  a  more 
correct  designation  of  a  body  which  com- 
prehended members  living  in  every  part 
of  the  United  Kingdom.  A  weekly 
periodical,  entitled  the  '  Anti-Bread  Tax 
Circular,'  was  commenced  at  Manchester 
under  the  auspices  of  the  League.  A 
more  numerous  staff'  of  lecturers  was  en- 
gaged, and  greater  activity  took  place  in 
the  circulation  of  tracts  and  pamphlets. 
These  labours  were  continued  in  1839, 
1840,  and  1841,  and  great  progress  was 
made  in  enlightening  and  maturing  pub- 
lic opinion.  The  distress  which  pre- 
vailed at  this  time  in  all  the  great 
branches  of  commercial  and  manufactur- 
ing industry  exposed  the  policy  of  pro- 
tective duties  to  a  severe  scrutiny.  The 
lecturers  employed  by  the  League  were 
everywhere,  and  the  attention  of  the 
public  was  aroused  even  in  quarters 
where  it  was  most  difficult  to  excite  an 
interest  in  economical  questions.  Con- 
ventions, and  conferences,  and  great  pub- 
lic meetings  were  held  in  the  large  towns, 
and  pamphlets  and  tracts  were  circulated 
in  villages  and  hamlets.  The  press, 
whether  favourable  or  not  to  the  princi- 
ples of  the  League,  was  compelled  to 
discuss  them.  In  May,  1841,  Lord  John 
Russell  brought  forward  the  government 
plan  of  a  fixed  duty,  which  was  at  once 
repudiated  by  the  League  as  unsatisfac- 
tory. An  appeal  was  made  to  the 
country,  and  in  the  new  parliament  a 
large  majority  of  members  was  returned 
who  were  adverse  to  the  commercial 
principles  advocated  by  the  League.  The 
Ivcague  prepared  to  meet  this  state  of 
things  by  greater  boldness  and  activity 
in  all  their  operations.  No  more  petitions 
were  sent  to  parliament.  In  1842-4.*J 
funds  were   raised    to    the    amount  of 


50,290/.,  and  in  the  course  of  the  twelve 
months  nearly  10,000,000  tracts,  weigh- 
ing above  100  tons,  were  placed  in  the 
hands  of  490,226  electors  (237,000  in 
twenty-four  counties,  and  259,226  in  one 
hundred  and  eighty -seven  boroughs). 
Deputations  from  the  League  visited  be- 
tween tM'enty  and  thirty  counties,  and 
addressed  the  agricultural  classes  at  great 
meetings.  Weekly  meetings  were  held 
at  Covent  Garden  Theatre,  at  which  the 
most  able  members  of  the  League  were 
the  speakers.  These  meetings  were 
always  well  attended,  and  produced  an 
eftiect  which  it  is  very  difficult  to  produce 
in  the  metropolis — the  concentration  of 
public  opinion.  The  'Anti-Bread  Tax 
Circular,'  published  at  Manchester,  was 
discontinued,  and  a  new  paper  with  the 
title  of  the  '  League'  was  commenced  in 
London,  which  soon  obtained  a  weekly 
circulation  of  twenty  thousand  copies. 
London  instead  of  Manchester  now  be- 
came the  centre  of  operations.  This  gave 
to  the  League,  as  a  body,  a  more  deci- 
dedly national  character ;  but  its  oppo- 
nents for  a  short  time  continued  to  repre- 
sent its  metropolitan  advent  as  the  intru- 
sion of  "strangers  from  Manchester."  A 
few  months  afterwards,  notwithstanding 
the  strenuous  opposition  of  many  of  the 
wealthy  city  houses,  the  election  of  one  of 
the  members  for  the  city  of  London  was 
carried  by  the  enthusiasm  which  the 
League  had  created.  In  1843  the 
Council  of  the  League  proposed  to  raise 
funds  to  the  amount  of  100,000/.  A 
bazaar  on  a  large  scale,  which  was  held 
at  Covent  Garden,  in  June,  1845,  and  re- 
alized 30,678/.,  raised  the  fund  proposed 
to  116,687/.  Two  years  before  a  bazaar 
had  been  held  at  Manchester,  which  re- 
alized 10,(HHi/. 

On  the  17th  of  February,  1844,  a 
meeting  was  held  at  the  Duke  of  Rich- 
mond's house,  London,  which  was  at- 
tended by  several  noblemen,  and  nearly 
fifty  members  of  the  House  of  Commons 
who  were  opposed  to  the  principles  of  the 
Anti-Corn  Law  League.  At  this  meet- 
ing the  '  Agricultural  Protection  Society 
of  (ireat  Britain'  was  formed.  The  od- 
ponents  of  the  Anti-Corn  Law  League 
had  frequently  n^pix'sented  that  nssoeia- 
tion  Jis  an  illegal  body,  and  now  tliat  they 
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were  about  to  form  an  association  pre- 
cisely similar  in  constitution,  they  con- 
suited  Mr.  PJatt,  Q.C.  (now  one  of  the 
barons  of  the  Exeliequer),  wlio  testified 
to  the  legality  of  the  proceediug.  But 
the  energy  and  activity  disjilayed  by  the 
League  in  appealing  to  public  opinion, 
and  boldly  inviting  public  scrutiny  of 
their  principles,  were  not  imitated  by  the 
Society;  and  its  vigorous  operations 
having  succeeded  in  rousing  general  sen- 
timent in  their  favour,  they  next  sought 
to  strengthen  their  influence  in  the  Le- 
gislature. The  Registration  Courts  were 
vigilantly  watched,  with  the  twofold  ob- 
jects of  excluding  Protectionist  voters  and 
augmenting  the  number  ol  liberals  on  the 
electorial  lists.  In  consequence,  several 
of  the  more  conspicuous  members  of  the 
League  obtained  seats  in  Parliament. 
The  final  issue  of  this  celebrated  struggle 
has  been  partly  anticipated  under  the 
head  of  Corn  Laws,  and  all  that  re- 
mains is  to  follow  to  its  close  the  dis- 
solution of  the  League  itself,  after  victory 
had  been  achieved  by  a  novel  and  ardent, 
yet  peaceful  agitation,  in  which  great 
principles  were  sought  to  be  carried  by 
an  appeal  to  the  reason  of  the  com- 
munity. 

On  the  opening  of  the  parliamentary 
session  of  1846,  Sir  R.  Peel,  as  already 
stated,  announced  his  conversion  to  the 
principles  of  the  League,  and  his  convic- 
tion of  the  fallacy  of  the  arguments  on 
which  Protectionist  doctrines  had  been 
defended.  Consistently  with  these  con- 
clusions, the  Minister  mtroduced  his 
measure,  proposing  a  reduced  scale  of 
duties  to  continue  for  three  years,  and 
at  the  expiration  of  that  period,  namely, 
February  1849,  only  a  mere  registra- 
tion duty  of  one  shilling  per  quarter 
be  levied  on  every  quarter  of  corn  im- 
ported. On  May  15th,  the  Cora  Law 
Repeal  Bill  was  read  a  third  time  in  the 
House  of  Commons,  and  carried  by  329 
to  229,  and  on  the  26th  of  June  it  re- 
ceived the  royal  assent.  The  mission  of 
the  Anti-Corn  Law  League  was  of  course 
ended,  and  a  meeting  was  forthwith  held 
(July  2nd)  at  the  town-hall  Manchester, 
to  adopt  measures  for  its  suspension  or 
dissolution.  Mr.  Cobden,  who  had  been 
the  able  and  indefatigable  leader  of  the 


free-trade  cause,  moved  a  series  of  reso- 
lutions: one  for  suspending  the  active 
operations  of  the  League,  and  closing  its 
affairs  without  delay ;  another  autho- 
rizing the  revival  of  the  League  in  case 
attempts  should  be  made  by  the  Protec- 
tionists to  induce  the  Legislature  to  re- 
trace its  steps ;  by  a  third,  the  chainnan 
of  the  council  was  requested  to  accept  of 
10,000/.  in  acknowledgment  of  his  in- 
valuable services  in  the  cause.  A  pub- 
lic meeting  was  held  in  the  same  hall, 
at  a  later  hour  of  the  day,  to  adopt  mea- 
sures for  raising  a  national  testimonial 
to  Mr.  Cobden,  whose  pecuniary  loss 
during  the  existence  of  the  League  was 
stated  by  the  chairman,  R,  H.  Greg, 
Ksq.,  to  be  not  less  than  20,000/.  A 
national  subscription  was  agreed  upon  : 
the  sum  contributed  at  the  meeting 
amounted  to  18,500/.  Ultimately,  the 
national  testimonial  amounted  to  79,000/., 
which  Mr.  Cobden,  in  a  letter  to  the 
chairman,  accepted  as  the  reward  of 
past  labours,  but  not  as  imoosing  a  lien 
on  his  future  services. 

LEASE.  A  lease,  or  lettmjj  is  some- 
times called  a  Demise  (demlssj  >).  It  is 
sometimes  said  that  Lease  if  from  the 
Latin  *  locatio ;'  but  as  the  t  jrb  which 
corresponds  to  the  noun  Leas^,  is  Let,  it 
seems  that  the  word  Lease  '  s  the  noun 
which  corresponds  to  the  ve?  )  Let.  The 
verb  Let  is  akin  to  the  Erf  ach  '  laisser  * 
and  the  German  '  lassen.' 

He  who  lets  land  is  called  the  l^essor, 
and  he  to  whom  land  is  let  is  called  the 
Lessee. 

There  are  various  legal  definitions  of  a 
lease.  A  lease  has  been  defined  to  be  a 
conveyance  of  lands  or  tenements  from 
lessor  to  lessee  for  life,  for  years,  or  at  will, 
generally  in  consideration  of  a  rent  or 
other  annual  recompense  to  be  paid  by  the 
lessee  to  the  lessor.  The  reservation  of  a 
rent  is  not  essential  in  a  lease ;  but  pay- 
ment of  rent  is  now  the  chief  condition  on 
which  lands  are  let. 

To  constitute  a  lease,  it  is  necessary 
that  the  lands  must  be  let  for  a  less 
time  than  the  period  for  which  the  lessor 
has  an  interest  in  the  lands  demised. 
If  a  man  parts  with  all  his  interest  in  the 
lands  or  tenements,  the  conveyance  is  an 
i  assignment  ^Assignment],  and    not    a 
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lease.  The  relation  that  is  created  by  a 
lease  between  the  lessor  and  lessee  is 
usually  expressed  by  the  phrase  landlord 
and  tenant.  The  lessor  has  a  reversion 
in  the  lands  which  are  demised,  that  is, 
after  the  expiration  of  the  lease  the  land 
reverts  to  him.  The  lessor,  by  virtue  of 
this  reversion,  seignory,  or  lord's  title,  has 
the  power  of  distraining  on  the  land  for 
the  rent  which  is  agreed  on,  and  for  the 
services  which  may  be  due  by  the  terms 
of  tlie  lease  ;  and  fealty  is  always  due  to 
the  lessor.  [Fealty.]  The  ordinary 
K-ase  is  that  for  a  term  of  years,  by 
which  lease  a  rent,  generally  payable  in 
money,  at  stated  times,  is  reserved  to  the 
lessor.  These  stated  times  are  usually 
quarterly  periods. 

The  words  used  in  a  lease  for  the  pur- 
pose of  conveying  that  interest  in  the 
lands  which  constitutes  a  term  of  years 
are  '  demise,  grant,  and  to  farm  let.' 
These  words  are  derived  from  the  law- 
I^atin  expressions  *  demisi,  concessi  et  ad 
firmam  tradidi.'  The  word  '  firma, ' 
farm,  is  said  to  signify  originally  '  pro- 
visions,' and  '  to  farm  let'  does  not  pro- 
perly signify  to  let  to  be  farmed,  in  the 
modern  sense  of  the  term,  but  tc  let  on  the 
condition  of  a  certain  rent  being  paid  in 
fai'm,  that  is,  in  provisions.  If  this  ex- 
planation is  correct,  a  '  farmer'  is  one 
who  had  the  use  of  lands  on  condition  of 
paying  a  '  farm  '  or  rent  in  provisions, 
such  as  corn  and  beasts.  But  the  word 
*  farm '  now  signifies  the  lands  which  a 
man  hires  to  cultivate  upon  the  payment 
of  a  rent. 

The  interest  which  a  man  acquires  in 
land  by  a  lease  for  years  is  a  terra  of 
years,  or  an  estate  for  years.  [Estate.] 
The  word  lease  is  used  in  common  lan- 
{juage  also  to  signify  the  estate  or  interest 
which  the  lessee  acquires  by  the  lease  ; 
but  the  word  lease  signifies  properly  the 
contract  or  conveyance  by  which  the 
lessee  acquires  the  interest  in  the  lands. 

The  words  '  demise,'  &c.  above  men- 
tioned, are  the  proper  words  to  constitute 
a  lease  for  years  :  but  any  words  are  suf- 
ficient, which  clearly  show  "  the  intent  of 
the  parties  that  the  one  shall  divest  him- 
self of  the  possession  (of  the  land),  and 
the  other  come  into  it  for  a  determinate 
time."     When  the  written  contract  is  not 


intended  to  be  a  lease,  but  an  agreement 
for  a  future  lease,  it  is  often  difficult  to 
determine  whether  the  contract  is  not  so 
expressed  as  to  make  it  a  lease. 

At  common  law,  it  was  necessary  for 
the  lessor  to  enter  on  the  lands  in  order 
to  make  the  lease  complete,  and  no  writ- 
ing was  necessary.  But  the  Statute  of 
Frauds  (29  Ch.  XL  c.  3,  §  1)  enacted,  that 
all  leases,  estates,  interests,  of  freehold  or 
terms  of  years,  created  by  livery  and 
seisin  [FeofmentJ  only,  or  by  parol,  and 
not  put  in  writing  and  signed  by  the  par- 
ties so  making  the  same  or  their  agents 
thereunto,  lawfully  authorized  by  writing, 
shall  have  the  force  and  effect  of  leases  or 
estates  at  will  only,  except  leases  not  ex- 
ceeding the  term  of  thi'ee  years  from  the 
making  thereof,  upon  which  the  rent  re- 
served to  the  landlord  during  such  term 
shall  amount  to  two-thirds  at  the  least  of 
the  full  and  improved  value  of  the  thing 
demised.  A  deed  is  not  necessary  to  con- 
stitute the  writing  a  lease,  unless  the  tene- 
ment is  an  incorporeal  hereditament  or 
a  reversion  or  remainder.  But  leases  are 
generally  made  by  deed,  because  cove- 
nants can  be  made  only  by  deed.  [Deed.] 

The  word  '  lands,'  which  refers  to  the 
subject  matter  of  a  lease,  comprehends 
what  is  upon  the  lands,  as  houses  and 
other  buildings,  though  houses  and  build- 
ings are  generally  mentioned  specifically 
in  the  lease. 

The  law  of  leases  comprehends  a  great 
number  of  rules,  which  may  be  conve- 
niently reduced  to  the  following  general 
heads : 

1.  The  things  which  may  be  subjects  of 
leases. 

2.  The  persons  who  may  grant  leases, 
and  theii-  powers  to  grant. 

3.  The  form  of  leases,  and  the  legal 
construction  of  the  agreements  contained 
in  them. 

The  examination  of  these  subjects  be- 
longs to  treatises  on  Lav/.  The  article 
Leases  and  Terms  of  Years  in  Bacon's 
♦  Abridgment '  is  generally  referred  to  as 
a  good  compendium  of  the  law.  A  leahe 
may  contain  any  agreements  that  are  law- 
ful. The  object  of  the  present  article  is 
to  consider  what  agreements  farming- 
leases  should  contain  or  should  not  con- 
tain, in  order  that  the  lease  may  be  uio«l 
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beneficial  to  the  landlord  and  the  tenant, 
and  by  consequence  to  the  public  gene- 
rally. 

The  chief  subjects  of  leases  are  houses 
and  buildings  of  all  kinds,  cultivable 
lauds,  and  mines.  Many  persons  M'ho  have 
not  the  complete  ownership  of  houses  and 
lands,  are  enabled  to  grant  leases  under 
particular  powers;  and  there  are  many 
statutes  under  which  particular  classes  of 
persons  are  enabled  or  re  trained  as  to  the 
granting  of  leases,  such  as  Bishops,  Deans 
and  Chapters,  and  others.  [Benefice, 
p.  346. J 

The  kind  of  leases  of  which  we  shall 
treat  here  are  farming  leases,  which  are 
granted  by  persons  who  have  full  power 
to  grant  them  on  such  terms  as  they 
please.  The  particular  form  of  such 
leases,  as  already  intimated,  is  a  matter 
that  belongs  to  the  subject  of  public  eco- 
mony,  and  it  is  almost  beyond  the  pro- 
vince of  direct  legislation. 

At  present  a  great  part  of  the  land 
in  England  and  Wales  is  held  by  large 
proprietors,  and  the  number  of  land- 
owners who  cultivate  their  own  estates  is 
comparatively  small.  In  many  parts  of 
the  kingdom  the  number  of  small  land- 
owners who  cultivate  their  own  farms  has 
certainly  been  decreasing  for  some  cen- 
turies, and  they  are  probably  fewer  now 
than  at  any  former  period  of  our  history. 
In  England  the  great  subdivision  of  land 
has  been  prevented  by  the  form  of  govern- 
ment and  the  habits  and  feelings  of  those 
who  have  had  the  chief  political  power :  and 
the  great  increase  of  wealth  that  has  arisen 
out  of  the  manufacturing  and  commercial 
industry  of  the  country  has  tended  to 
prevent  the  subdivision  of  land  and  not  to 
increase  it.  Those  who  acquire  great 
wealth  in  England  by  manufactures  and 
commerce  generally  lay  out  a  large  part 
of  it  in  the  purchase  of  land  ;  for  the 
ownership  of  land  is  that  which  enables 
a  man  to  found  a  family  and  to  perpetuate 
it,  to  obtain  social  respect  and  considera- 
tion, and  also  political  weight  in  the  ad- 
ministration of  public  affairs.  It  facili- 
tates his  election  to  the  House  of  Com- 
mons, and  if  he  plays  his  part  well,  it 
may  introduce  him  in  due  time  to  the 
House  of  Lords  and  place  him  among 
tlie  nobility  of  England. 


Those  who  cannot  acquire  land  enoughl 
to  give  them  political  weight,  are  still 
anxious  to  acquire  land  as  a  means  of  social 
distinction,  and  as  a  permanent  investment 
which  must  continually  rise  in  value. 
Thus  there  is  a  constant  competition 
among  the  rich  for  the  acquisition  of 
land,  which  raises  its  price  above  its 
simple  commercial  value  ;  and  a  man  of 
moderate  means  does  not  find  it  easy  to 
purchase  land  in  small  quantities  and  oa 
such  terms  as  will  enable  him  to  obtain  a 
proper  remuneration  for  the  cultivation 
of  it. 

The  great  mass  of  the  cultivators  in 
England  are  now  tenant  farmers,  who  hold 
their  land  either  by  leases  for  years  or  by 
such  agreements  as  amount  to  a  tenancy 
from  year  to  year  only  ;  and  there  is  the 
like  kind  of  competition  among  them  to 
obtain  land  upon  lease,  that  there  is  among 
the  wealthy  to  obtain  land  by  purchase. 
The  consequence  is  that  more  rent  is  often 
paid  for  land  than  it  is  worth  :  a  conse- 
quence of  the  limited  amount  of  land  and 
of  the  number  of  competitors  for  it.  This 
circumstance,  however,  combined  with 
others,  enables  the  landlord  to  impose 
conditions  which  are  unfavourable  to  the 
tenant  and  to  agriculture,  and  finally  t<? 
himself. 

Several  things  are  essential  to  the  good 
cultivation  of  land,  whether  it  is  held  by 
lease  or  is  the  property  of  the  cultivator. 
These  essentials  are,  a  knowledge  of  the 
best  modes  of  husbandry,  adequate  capi- 
tal, and  a  market  in  which  the  farmer 
may  freely  buy  and  sell  all  that  he  wants. 
Now,  in  the  present  state  of  agriculture 
in  this  country,  not  one  of  these  three 
conditions  exists  in  the  degree  which  is 
necessary  to  ensure  good  cultivation.  The 
greater  part  of  the  land  in  England,  as 
already  observed,  is  cultivated  under 
leases  or  a  tenancy  from  year  to  year; 
and  the  covenants  in  the  leases  are  often 
such  as  to  be  an  insuperable  obstacle  to 
good  agriculture.  The  condition  then  of 
the  tenant  farmer,  as  determined  by  his 
lease,  is  that  w^hich  we  have  to  consider. 
Many  landholders  have  several  objects 
in  view  in  letting  their  lands  besides  the 
getting  of  rent.  One  of  these  objects  is 
to  maintam  their  political  weight  by 
commanding  the  votes  of  their  tenantry  • 
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and  this  is  mainly  effected  by  not  grant- 
ing them  leases  of  their  lands  for  deter- 
minate periods,  such  as  seven,  fourteen, 
or  twenty-one  years  ;  but  by  making  them 
very  nearly  tenants  at  will,  or  liable  to 
quit  at  six  months'  notice.  He  who  de- 
pends for  his  subsistence  on  having  a 
piece  of  land  to  cultivate,  out  of  which 
he  may  be  turned  on  a  short  notice,  will 
not  be  an  independent  voter.  Nor  can 
the  landlord  expect  to  have  a  good  tenant 
who  will  improve  his  land,  and  a  political 
tool  at  the  same  time.  The  uncertainty 
of  the  tenure  will  prevent  a  man  of  skill 
and  capital  from  investing  his  money 
upon  so  uncertain  a  return.  There  may 
be  many  cases  in  which  the  personal  cha- 
racter of  the  landlord  is  a  sufficient  gua- 
rantee to  the  tenant  that  he  will  not  be 
disturbed  in  the  possession  of  the  land, 
even  where  he  has  no  proper  lease,  so 
long  as  he  cultivates  it  fairly  and  pays 
his  rent.  But  the  most  intelligent  land- 
lords themselves  admit  that  the  only  pro- 
per tenure  of  the  tenant  is  that  of  a  lease 
for  a  determinate  period;  and  it  is  on 
this  condition  alone  as  a  general  rule, 
that  a  landlord  can  get  men  of  capital 
and  skill  to  cultivate  his  land.  It  has 
been  maintained  by  arguments  that  are 
unanswerable,  that  if  lands  were  let  to 
farmer  tenants  on  leases  for  a  determinate 
number  of  years,  and  on  conditions  which 
should  not  interfere  with  the  land  being 
cultivated  in  the  best  mode,  there  would 
be  a  great  amount  of  fresh  capital  applied 
to  the  cultivation  of  the  land,  with  all  the 
improvements  of  modern  husbandry.  It 
is  contrary  to  experience  and  to  all  rea- 
son to  suppose  that  a  good  farmer  will 
apply  his  skill  and  capital  to  improve- 
ment of  another  man's  property,  unless 
he  has  the  security  that  he  will  be  renm- 
nerated. 

The  improvements  which  would  follow 
from  a  good  system  of  leasing  would  be 
the  abolition  of  the  evils  which  now  exist 
in  consequence  of  uncertain  tenure  and  of 
bad  leases.  It  is  affirmed  by  the  best  au- 
thorities that  the  amount  of  capital  which 
is  now  applied  to  the  cultivation  of  the 
land  in  England  is  very  inadequate,  that 
a  large  part  of  the  farmers  have  not  suf- 
ficient capital  to  improve  their  lands,  nor 
the  neceshary  skill  and  enterprise ;  and  it 


is  maintained  that  these  evils  are  mainly 
owing  to  the  want  of  a  sufficient  security 
of  tenure  or  the  want  of  a  lease,  or,  where 
there  is  a  lease,  to  the  absurd  restrictions 
with  which  many  of  them  abound. 

It  has  been  said,  and  truly  enough,  that 
there  is  no  advantage  to  the  landlord  in 
granting  a  lease  to  bad  cultivators,  and 
that  there  are  many  such.  Such  a  lease 
would  not  indeed  be  any  advantage  to  the 
farmer  himself  or  the  community  in  ge- 
neral ;  but  he  who  has  land  to  let,  and! 
will  let  it  on  terms  that  are  mutually  pro- 
fitable to  the  landlord  and  the  tenant, 
will  be  much  more  likely  to  get  a  tenant 
of  competent  skill  and  capital  than  he 
who  gives  the  farmer  an  uncertain  tenure 
or  binds  him  in  the  fetters  of  a  bad  lease. 

The  preservation  of  the  game  and  the 
enjoyment  of  the  pleasures  of  the  chase,  or 
of  the  profits  derived  from  the  wild  ani- 
mals, is  another  object  which  some  land- 
lords secure  by  their  lease  with  as  much 
minuteness  and  strictness  as  they  do  their 
rent.  [Game  Laws.]  Thus,  in  addition  to 
getting  a  rent  from  his  land,  the  landlord 
often  wishes  to  command  the  votes  of  his 
tenant  and  secure  his  game.  With  re- 
ference to  these  objects  and  certain  other 
imaginary  advantages  which  he  purposes 
to  secure  by  directing  the  mode  of  culti- 
vation, he  has  a  lease  drawn  up  with  con- 
ditions, restrictions,  penalties,  and  feudal 
services,  which  no  care  on  the  part  of  the 
farmer  can  prevent  him  from  breaking 
in  some  particular,  and  which  no  man  of 
capital,  skill,  and  independent  feeling 
would  consent  to  sign.  Specimens  of 
such  leases  have  been  printed  and  circu- 
lated. One  of  them  appeared  in  the 
'  Leicester  Chronicle'  for  June  28,  184;'). 
This  lease  prescribes  a  mode  of  cultiva- 
tion which  is  absolutely  inconsistent  with 
good  farming.  The  landlord  in  such  a 
lease  directs  the  tenant  how  he  must  cul- 
tivate the  land.  If  the  directions  which 
the  landlord  gives,  comprehended  the  best 
modes  of  cultivation,  they  would  be  un- 
necessary if  he  had  a  good  tenant,  and 
they  would  not  be  observed  by  a  bad  one. 
A  good  tenant  with  sufficient  capital  will 
farm  the  land  according  to  the  system 
best  adapted  for  the  land,  and  he  will  be 
ready  to  avail  himself  of  all  improve- 
ments.    A  bad  tenant,  whether  he  hiui 
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capital  or  not,  will  not  farm  well  simply 
because  he  is  prevented  from  doing  some 
things  and  bound  to  do  others ;  for  farm- 
ing, like  other  matters,  consists  not  only 
in  doing  a  thing,  but  in  doing  it  well. 
These  conditions  and  restrictions,  if  en- 
forced at  all,  can  only  be  enforced  by 
constant  supervision,  and  must  be  an  end- 
less source  of  trouble  and  dispute. 

But  these  farming  leases  are  often 
copies  of  old  leases,  made  in  other  days, 
and  are  unsuited  to  the  present  state  of 
agriculture.  The  things  which  they  re- 
quire not  to  be  done  and  those  which 
they  require  to  be  done,  are  often  incon- 
sistent with  good  agriculture,  or,  in  other 
words,  they  prevent  the  land  from  yield- 
ing that  amount  of  produce  which  it 
would  yield  under  the  best  system,  not 
only  without  thereby  being  impoverished, 
but  with  the  certainty  of  permanent  im- 
provement. Ignorance  on  the  side  of  the 
landlord  of  his  true  interest  is  one  of  the 
reasons  why  many  of  these  absurd  leases 
still  exist. 

There  can  be  no  principle  in  the  letting 
•if  land,  if  the  object  is  simply  to  secure 
the  best  rent  to  the  landlord  and  the  per- 
manent improvement  of  the  land,  which 
makes  it  different  from  the  letting  of 
any  other  piece  of  property.  The  good 
farmer  hires  land  to  cultivate,  with  the 
hope  of  deriving  profit  from  the  applica- 
tion of  his  skill  and  capital.  He  does 
not  want  the  advice  and  direction  of  an- 
other man :  he  trusts  to  himself.  The 
first  object  of  the  landlord  is  to  get  as 
much  rent  as  his  land  is  worth,  and  to 
secure  it  against  deterioration  during  the 
tenant's  occupation.  The  terms  of  the 
lease,  then,  should  simply  be,  the  pay- 
ment of  the  rent  agreed  op,  and  the  ob- 
servance of  such  conditions  as  are  found 
by  experience  and  known  to  practical 
agriculturists  to  be  necessary  to  secure 
the  permanent  value  of  the  landlord's 
land.  It  is  admitted  by  all  reasonable 
people  that  the  landlord  should  have 
ample  security  by  the  lease  for  his  land 
being  given  up  to  him  at  the  end  of  the 
lease  in  as  good  condition  as  he  gave  it 
to  the  tenant.  The  tenant  wants  no  di- 
rections from  the  landlord,  and  no  con- 
ditions in  his  favour,  beyond  the  simple 
condition  of  b;iing  allowed  to  cultivate 


the  land  in  the  best  way  that  he  can  for 
his  own  profit  during  a  period  sufficiently 
long  to  secure  him  a  return  for  his  out- 
lay ;  and  he  acknowledges  that  he  must 
submit  to  all  conditions  in  favour  of  the 
landlord  which  are  not  inconsistent  with 
his  free  cultivation,  and  which  shall  se-  ^ 
cure  the  permanent  value  of  the  land-  fl 
lord's  property.    Perhaps  many  landlords  ^ 
who  now  grant  hard  leases  would  admit 
this  general   principle :    but  when   they 
came  to  details,  they  would  insist  on  many 
conditions  as  necessary  to   secure   their 
permanent  interest,  which  a  good  farmer 
would  object  to  as  not  necessary  for  that 
purpose,  and  also  as  inconsistent  with  his    -^  g 
profitable  cultivation.  ill 

The  framing  of  such  a  lease  as  we  have  ^  1 
described  in  general  terms,  must  be  the 
joint  work  of  intelligent,  liberal  landlords, 
and  good  tenant  farmers.  It  may  require 
some  time,  some  more  experience,  and 
suggestions  from  many  quarters  befoi<» 
such  a  lease  is  got  into  the  best  form. 
But  it  is  an  object  worth  the  consideration 
of  all  persons  interested  in  the  cultivation 
of  the  land,  and  the  attempt  has  been 
made  already.  We  have  received  a  copy 
of  such  a  lease  from  the  Vale  of  Evesham 
Agricultural  Association,  which  has  been 
circulated  for  the  purpose  of  obtaining 
the  suggestions  of  competent  persons. 

It  has  been  said  that  some  farmers  do 
not  care  for  having  long  leases  :  they  are 
willing  to  go  on  as  they  have  done.  But 
can  it  be  shown  that  there  is  a  number  of 
intelligent  farmers  with  capital,  who  pre- 
fer a  yearly  tenure  to  a  lease  of  reasonable 
length?  Besides,  some  of  these  agree- 
ments for  a  tenancy  from  year  to  year, 
contain  restrictions  almost  as  numerous 
and  absurd  as  those  in  leases  for  a  term  of 
years.  If  there  are  farmers  who  prefer 
dependence  to  the  independence  which  is 
the  result  of  a  fair  contract  between  farm- 
er and  landlord,  these  are  not  the  men 
to  improve  our  agriculture ;  these  are  the 
men  with  little  capital,  and  less  skill,  who 
have  no  hopes  of  improving  their  con- 
dition, who  rely  on  the  easy  temper  or 
good-nature  of  an  indulgent  landlord,  and 
are  taught  that  they  and  their  labour 
must  be  protected  from  foreign  compe- 
tition. The  intelligent  farmer  with 
capital  seeks  no  protection  against  tbe 
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foreigner,  and  wants  no  indulgence  from 
his  landlord.  He  is  ready  to  give,  and  he 
■would  be  compelled  by  competition  to 
give,  to  the  landlord  the  full  value  for  the 
use  of  his  land,  and  he  would  ask  for  no 
more  than  the  liberty  of  cultivating  it  in 
the  best  way. 

Before,  however,  a  good  farmer  could 
enter  on  the  land  with  full  confidence,  he 
would  have  one  favour  to  ask  of  his  laud- 
lord  ;  and  that  would  be,  not  to  protect 
him.  If  he  wanted  beans  or  oats  to  feed 
his  cattle  with,  to  increase  his  manure  and 
so  increase  his  crop  of  corn,  he  would  ask 
the  favour  of  buying  them  where  he  could 
get  them  cheapest,  in  order  that  he  might 
have  a  greater  return  for  his  outlay  and 
so  better  pay  his  rent,  or  even  an  in- 
creased rent.  Under  the  protective  system 
[Corn  Laws]  a  man  who  is  protected,  as  it 
is  termed,  in  one  thing,  is  taxed  in  an- 
other ;  he  may  be  protected  in  what  he 
has  to  sell,  but  he  must  pa'''  ^or  that  pro- 
tection by  being  taxed  in  w  nat  he  has  to 
buy.  The  farmer  in  one  part  of  the  king- 
dom wants  something  that  he  does  not 
produce ;  but  it  is  produced  in  another 
part  of  the  kingdom.  Both  parts  are 
protected  in  what  they  produce,  that  each 
may  be  compelled  to  buy  of  the  other ; 
and  each  is  taxed  in  what  he  buys  in 
order  that  the  other  may  be  protected. 
Thus  the  legislature  interfere  with  the 
prices  of  things.  They  do  not  impose  a 
tax  on  foreign  produce  that  comes  into 
the  kingdom  simply  with  the  view  of 
getting  revenue  from  it;  they  profess  to 
interfere  in  order  to  keep  up  the  prices  of 
C('rtaiu  commodities  that  are  produced  in 
the  kingdom.  They  profess  to  regulate 
within  certain  limits  the  prices  for  which 
the  farmer  nmst  buy  and  sell  his  agricul- 
tural produce :  they  profess  to  do  it ;  but 
everybody  who  knows  the  history  of  the 
corn  laws  knows  that  they  cannot  do  it, 
and  never  liave  succeeded  in  the  attempt. 
But  they  have  succeeded  in  breeding  up 
a  race  of  farmers,  and  of  landlords  too, 
who  believe  that  their  true  interci'ts  are 
best  consulted  by  the  government  attempt- 
ing to  raise  the  prices  of  all  agricultural 
produce,  both  that  which  a  farmer  buys 
and  that  which  he  sells.  As  matters 
stand  now,  it  is  thus  : — We  have  a  lund- 
loiil  who  by  his  lease  directs  Lis  teuimt 


how  to  cultivate,  and  at  the  same  time 
reserves  the  power  of  walking  over  his 
ground  when  he  pleases  to  kill  the  game 
which  the  farmer  must  not  kill,  but  which 
he  must  feed;  a  tenant  with  deficient 
capital  and  insufficient  skill,  and  the 
shackles  of  a  restrictive  lease,  or  an  agree- 
ment for  a  lease  which  coiiStitutes  a  te- 
nancy from  year  to  year ;  and  a  legisla- 
ture which  interferes  with  prices  and 
shuts  out  the  farmer  as  well  as  others 
from  buying  in  the  cheapest  mai'ket 
whatever  agricultural  produce  he  does 
not  raise  himself.  Then  tl^ere  is  a  cry  of 
agricultural  distress,  and  when  the  ablest 
man  in  the  House  of  Commons  asks  for 
a  committee  of  inquiry  into  the  cause  of 
this  distress,  those  who  complain  of  the 
distress  will  not  have  the  inquiry. 

It  has  been  shown  [Agricli  ture]  that 
all  duties  levied  on  agricultural  produce 
that  is  brought  into  these  kingdoms,  are 
protective  duties,  however  small  they  may 
be.  He  who  disputes  this  proposition  is 
inaccessible  to  the  cogent  power  of  reason. 
He  who  admits  it,  and  contends  for  the 
system,  must  contend  that  on  the  whole 
it  does  more  good  than  harm.  But  the 
system  continues,  and  we  still  hear  of 
agricultural  distress,  so  that  the  system  at 
least  does  not  prevent  agricultural  dis- 
tress. Those  who  have  handled  the  sub- 
ject best  attempt  to  prove,  and  we  believe 
tliat  they  have  proved,  that  the  system 
causes  agricultural  distress,  and  that  it  is 
the  chief  obstacle  to  improved  cultivation 
of  land,  the  granting  of  good  leases,  the 
employment  of  fresh  capital  in  the  culti- 
vation of  land,  and  the  employment  of 
agricultural  labour.  All  these  subjects 
were  urged  by  Mr.  Cobden,  in  the  House 
of  Connnons  ( 1 84.5),  in  a  speech,  when  he 
moved  lor  a  select  committee  to  inquire 
into  the  extent  and  cause  of  the  alleged  ex- 
isting agricultural  distress,  and  into  the 
eliects  of  legislative  protection  upon  the 
interests  of  landowners,  farmers,  and  farm- 
labourers — a  speech  uneqnalled  for  per- 
spicuity of  statement,  practical  knowledge 
of  the  subject,  clearness  of  expression, 
aiid  sound  argunjeutation  ;  a  speech  which 
would  place  Mr.  Cobden,  if  he  had  not 
already  earned  that  distinction,  among 
the  very  few  men  who  have  views  at 
once  cuitipieUeusive   and  soujud  lUoiigU 
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to  entitle  them  to  the  honour  of  directing 
the  affairs  of  an  industrious  people. 

The  covenants  contained  in  a  lease, 
however  few  they  may  be,  often  occasion 
difficulty  and  dispute  upon  the  expiration 
of  the  tenancy.  The  landlord  may  often 
claim  more  than  his  due,  and  the  tenant 
may  be  disposed  to  do  less.  These  diffi- 
culties are  not  peculiar  to  farm  tenancies ; 
they  occur  continually  in  the  case  of 
dwelling-houses  let  for  a  term  of  years 
upon  the  condition  of  keeping  them  in 
good  repair.  If  such  disputes  cannot  be 
settled  amicably,  or  by  reference  to  arbi- 
tration, the  only  way  is  by  legal  proceed- 
ings. It  has  been  suggested  that  in  the 
case  of  dwelling-houses  in  large  towns 
like  Loudon,  some  easy  mode  of  finally 
settling  such  disputes  might  be  estab- 
lished. In  such  cases,  the  evidence  of 
surveyors  is  the  evidence  on  which  a  jury 
must  give  their  verdict  in  case  of  legal 
proceedings;  and  it  would  be  quite  as 
satisfactory  to  all  parties,  if  the  evidence 
that  is  submitted  to  a  jury,  for  their  judg- 
ment, were  submitted  to  a  few  competent 
persons  to  be  chosen  in  some  uniform 
manner,  and  whose  decision  should  be 
final. 

In  1845  an  act  was  passed  (8  &  9  Vict. 
c.  124)  entitled  'An  Act  to  facilitate  the 
granting  of  certain  Leases.'  Its  object  is  to 
substitute  abbreviated  forms  for  those  now 
in  use,  and  it  is  provided  that  in  taxing 
any  bill  for  preparing  and  executing  any 
deed  under  the  act,  the  taxing  officer,  in 
estimating  the  proper  sum  to  be  charged, 
is  to  consider  "not  the  length  of  such 
deed,  but  only  the  skill  and  labour  em- 
ployed, and  the  responsibility  incurred 
in  the  preparation  thereof."  It  is  enacted 
hi  section  4,  "  That  any  deed  or  part  of  a 
deed  which  shall  fail  to  take  effect  by  vir- 
tue of  this  act  shall  nevertheless  be  as  valid 
and  ellectual,  and  shall  bind  the  parties 
thereto,  so  far  as  the  rules  of  law  and  equity 
will  permit,  as  if  this  act  had  not  been 
made."  There  are  schedules  to  the  act,  one 
of  which  gives,  in  column  1,  short  forms 
of  expression  which  may  be  used  in  place 
of  the  ordinary  expressions  in  leases, 
which  are  contained  in  column  2  ;  and  it 
is  enacted  by  section  I,  "That  whenever 
any  party  to  any  deed  made  accoixling  to 
tlie  forms  set  forth  in  the  first  schedule 


of  this  act,  or  to  any  other  d'eed  which 
shall  be  expressed  to  be  made  in  pursu- 
ance of  this  act,  shall  employ  in  such 
deed  respectively  any  of  the  forms  of 
words  contained  in  column  1  of  the  se- 
cond schedule  hereto  annexed,  and  dis- 
tinguished by  any  number  therein,  such 
deed  shall  be  taken  to  have  the  same 
effect  and  be  construed  as  if  such  party 
had  inserted  in  such  deed  the  form  of 
words  contained  in  column  2  of  the  same 
schedule,  and  distinguished  by  the  same 
number  as  is  annexed  to  the  form  of 
words  employed  by  such  party;  but  it 
shall  not  be  necessary  in  any  such  deed 
to  insert  any  such  number."  This  act 
does  not  extend  to  Scotland.  The  amount 
of  words  saved  by  this  act  is  not  sufficient 
to  compensate  for  the  difficulties  that  may 
arise  from  persons  using  the  abbreviated 
forms  in  cases  where  they  may  not  intend 
them  to  have  the  full  meaning  which  this 
act  gives  to  them.  He  who  wishes  to 
guard  himself  either  as  landlord  or  tenant 
by  suitable  covenants  will  do  better  to 
express  his  meaning  at  full  length,  with- 
out availing  himself  of  the  abbreviated 
forms  which  this  act  invites  him  to  use. 

Leases  in  general  require  either  an  ad 
valorem  stamp  or  the  common  deed  stamp, 
without  which  the  instrument  cannot  be 
given  in  evidence.  Leases  for  a  term 
determinable  on  a  life  or  lives  not  exceed- 
ing three,  and  the  leases  of  all  ecclesias- 
tical corporations,  whether  aggregate  or 
sole,  for  any  term  not  exceeding  twenty- 
one  years,  are  exempted  from  the  duty. 
There  is  also  a  stamp  duty  on  agreements 
for  leases.  This  is  one  of  the  many 
modes  of  taxation. 

LEET  is  the  district  subject  to  tlie 
jurisdiction  of  a  court-leet.  Sometimes 
the  term  is  used  to  denote  the  court  itself, 
the  full  style  of  which  is  "  Court- Leet 
and  view  of  Frank-pledge."  Each  of 
these  titles  is  frequently  used  alone  ;  but 
the  omission  does  not  affect  the  character 
or  the  jurisdiction  of  the  court.  The 
court-leet  is  also  called  a  law-day,  as  being 
the  ordinary  tribunal. 

One  of  the  least  improbable  derivations 
of  the  word  "  leet"  is  that  which  deduces 
lath  and  leet  from  the  Anglo-Saxon 
"  lathian,"  or  "  gelathian,"  to  assemble, 
both  lath  and  leet  indicatmg  a  district 
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within  "vrhich  the  free  male  resiants  (re- 
sidents) assembled  at  stated  times  for 
preparation  for  military  defence,  and  for 
purposes  of  police  and  criminal  juris- 
diction. Of  the  first  of  these  objects 
scarcely  any  trace  exists  in  the  modern 
leet.  The  title  of  the  court  as  a  "  view  of 
Frank-pledge"  points  to  its  former  im- 
portance, under  the  system  of  police  in- 
troduced or  perfected  by  King  Alfred, 
which  required  that  all  freemen  above 
twelve  years  of  age  should  be  received 
into  a  dec^nna,  dizein,  decennary,  or 
tithing,  sometimes  called  a  visne,  or 
neighbourhood,  and  in  Yorkshire  and 
other  parts  of  the  north,  ten-men-tale  (a 
number,  tale,  or  tally  of  ten  men),  and 
forming  a  society  of  not  less  than  ten  fri- 
borgs,  or  freeborrows,  freemen,  each  of 
whom  was  to  be  borhoe,  that  is,  pledge  or 
security  for  the  good  conduct  of  the  others. 

When  a  person  was  accused  of  a  crime, 
his  tithing  was  to  produce  him  within 
thirty-one  days,  or  pay  the  legal  mulct 
for  the  offence,  unless  they  proved  on 
oath  that  no  others  of  the  tithing  were 
implicated  in  the  crime,  and  engaged  to 
produce  him  as  soon  as  he  could  be  found. 
For  great  crimes  the  offender  was  ex- 
pelled from  the  tithing,  upon  which  he 
became  an  outlaw. 

The  duty  of  inspecting  a  decennary  or 
tithing  was  called  a  View  of  Frank-pledge, 
the  freeborrows  having  received  from 
their  Norman  conquerors  the  designation 
well  known  in  Normandy  of  frank- 
pledges. The  principal  or  eldest  of  these 
freeborrows,  and  as  such  the  person  first 
sworn,  who  was  denominated  sometimes 
the  tithing-nian  or  tithing-head,  some- 
times the  headborough  or  chief-pledge, 
sometimes  the  borsholder  or  borsalder 
(borhes-alder,  or  senior  or  ruler  of  the 
pledges),  and  sometimes  the  reeve,  was 
('si)ecially  responsible  for  the  good  con- 
duct of  each  of  his  co-pledges,  and  ap- 
pears to  have  had  an  authority  analogous 
to  that  still  exercised  by  the  constable,  an 
officer  elected  by  the  resiants  for  the  pre- 
servation of  the  peace  within  the  district 
that  constitutes  the  ieet,  tithing,  or  con- 
stublewick.  This  cfficcr  is  in  many 
places  called  the  licadborough,  which 
designation,  as  well  as  those  of  i)orshoIder 
and  tithing-nian,  is  frequently  used   by 


the  legislature  as  synonymous  with  liiat 
of  constable.  It  is  probable  that  all  the 
frank-pledges  were  numbered  according 
to  rank  or  seniority,  as  in  places  where 
more  than  two  constables  are  required 
the  third  officer  is  called  the  thirdborough. 
Blackstone,  misled  by  the  sound,  supposes 
headborough  to  be  the  chief  person  or 
head  of  a  town  or  borough.  The  true 
derivation  will  remind  the  readers  of 
'  Hudibras '  of  the  "  wooden  bastile  " 
(stocks),  which 

"  None  are  able  to  break  thorough, 
Until  they're  freed  by  head  of  borough." 

The  Holkham  MS.  of  the  Anglo-Saxon 
customary  law  says  : — "  A  tithing  (there 
called  decimatio)  contains,  according  to 
local  usage,  ten,  seventy,  or  eighty  men, 
who  are  all  bound  (debent)  to  be  pledges 
(fidejussores)  for  each  other.  So  that  if 
any  of  them  be  accused  (calumpniam 
patitur),  the  rest  must  produce  him  in 
court,  and  if  he  deny  the  offence,  he  is  to 
have  lawful  purgation  by  the  tithing  {i.e. 
by  their  swearing  to  their  belief  of  his 
innocence).  A  tithing  is  in  some  places 
called  a  ward,  as  forming  one  society, 
subject  to  observation  or  inspection 
within  a  town  or  hundred.  In  some 
places  it  is  called  '  borch, '  that  is, 
pledges,  for  the  reasons  above  stated.  In 
others  it  is  called  tithing  (in  the  original 
decimatio),  because  it  ought  to  contain 
ten  persons  at  the  least." 

Leets  are  either  public  or  private. 
The  Public  Leet  is  an  assembly  held  in 
each  of  the  larger  divisions  of  the  county, 
called  a  hundred,  at  which  all  freemen 
who  are  resiants  within  the  hundred  are 
bound  to  attend  in  person  or  by  their 
representatives.  These  representatives 
were  the  reeves  or  chiefs  of  their  re- 
spective tithings,  whether  designated  by 
that  or  by  any  of  the  other  appellations, 
each  of  whom  was  accompanied  by  four 
good  and  lawful  men  of,  and  elected  by, 
the  tithing  which  deputed  them.  This 
public  court-leet  was  held  formerly  by 
the  royal  governor  of  the  county,  the 
ealdorman  of  the  Saxons,  the  earl  of  the 
Danes,  the  comes  or  count  of  the  Nor- 
mans. This  great  functionary  was  ac- 
companied by  the  shire-reeve,  an  ofRcer 
elected  by  the  county  to  collect  the  king's 
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tonts  and  the  other  branches  of  the  royal 
revenue,  who,  in  the  absence  of  the  eal- 
dorman,  presided  in  the  court,  and  go- 
verned the  county  as  his  deputy,  whence 
he  is  called  by  the  Normans  a  vice-comes 
or  vicount,  though  in  English  he  re- 
tained the  name  of  shire- reeve  or  sheriff, 
the  designation  connected  with  his  ori- 
ginal and  more  humble  duties.  This 
public  court,  which  was  originally  called 
the  folkmote,  being  held  successively  in 
each  hundred  in  the  course  of  a  circuit 
performed  by  the  sheritf,  acquired  the 
name  of  the  sheriff's  tourn,  by  which 
name,  though  itself  a  court-leet,  it  is  now 
distinguished  from  inferior  private  leets. 
The  court-leets  appear  to  have  been 
created  by  grants  from  the  crown,  ob- 
tained by  the  owners  of  extensive  do- 
mains (which  afterwards  became  manors), 
and  most  frequently  by  religious  houses, 
for  the  purpose  of  relieving  their  tenants 
and  those  who  resided  upon  their  lands 
from  the  obligation  of  attending  the  tourn 
or  leet  of  the  hundred,  by  providing  a 
domestic  tribunal,  before  which  the  resi- 
ants  might  take  the  oath  of  allegiance 
and  the  frank-pledges  might  be  inspected, 
without  the  trouble  of  attending  the 
tourn,  and  to  which,  as  an  apparently 
necessary  consequence,  the  criminal  ju- 
risdiction of  the  precinct  or  district  was 
immediately  transferred.  In  these  pri- 
vate leets  the  grantee,  called  the  lord  of 
the  leet,  performed  the  duties  which,  in 
the  public  leet  or  tourn,  after  the  ealdor- 
man  or  earl  had  permanently  absented 
himself,  fell  upon  the  sherilf.  Their 
duties  he  might  perform  either  personally 
or  by  his  steward.  As  a  compensation 
for  this,  and  his  trouble  in  obtaining  the 
franchise,  it  appears  to  have  been  the 
practice  of  the  great  landowner,  who  by 
his  money  and  his  influence  had  procured 
the  grant  of  a  private  leet,  to  claim  from 
resiauts  a  certain  small  annual  payment 
by  the  name  of  certum  letai.  The  tenants 
within  the  precincts  of  a  private  leet, 
whether  in  boroughs,  towns,  or  manors, 
formed  a  body  politic  wholly  independent 
of  the  tourn  or  leet  of  the  hundred ; 
whilst  such  upland  or  unprivileged  towns 
as  had  not  been  formed  into  or  included 
within  any  private  leet,  still  appeared, 
CRch  by  its  tithiu4f-man  and  reeve,  and 


four  men  of  the  tithing,  and  formed  part 
of  the  body  politic  of  the  hundred.  Each 
of  these  communities  appears  to  have 
exercised  most  of  those  rights  which  it 
has  of  late  years  been  supposed  could  not 
exist  without  a  royal  incorporation.  In 
many  cities  and  boroughs  the  ancient 
authority  of  the  court-leet  was  in  later 
times  superseded  by  charter  of  incor- 
poration, in  some  of  which  the  popular 
election  of  magistrates  was  preserved 
entire ;  whilst  in  the  great  majority  of 
cases,  the  right,  though  continued  in 
name,  was  fettered,  if  not  rendered  alto- 
gether nugatory,  by  restrictions  of  various 
characters  and  degrees,  which  are  still  to 
be  seen  in  incorporated  boroughs  not 
regulated  by  the  Municipal  Corporations 
Act.  In  other  respects,  the  course  pre- 
scribed by  these  charters  was  adapted  to 
the  changes  which  had  taken  place  in  the 
habits  of  the  people  since  the  institution 
of  the  court-leet.  Many  of  the  functions 
of  the  magistrates  in  the  new  incorpora- 
tions were  borrowed  from  the  then  com- 
paratively recent  institution  of  justices  of 
the  peace. 

The  court  leet  is  a  court  of  record,  which 
has  jurisdiction  of  such  crimes  as  subject 
the  offenders  to  punishment  at  coannon 
law.  As  criminal  jurisdiction  belongs  ex- 
clusively to  the  kingly  office,  all  criminal 
prosecutions  are  called  pleas  of  the  crown, 
and  the  courts  in  which  such  pleas  are  held 
are  the  king's  courts,  although  granted 
to  a  subject ;  for  such  grant  operates 
merely  as  an  authority  to  the  grantee  to 
preside  judicially  by  himself  or  his 
steward,  and  to  take  the  profits  of  the 
court  to  his  own  use.  The  authority  so 
exercised  under  the  king's  grant  is  called 
a  lordship,  and  the  grantee  is  said  to  be 
the  lord  of  the  leet.  It  may  be  claimed 
either  by  a  modern  grant  or  by  prescrij>- 
tion,  that  is,  long  established  user,  from 
which  an  ancient  grant  is  presumed.  The 
lord  of  the  leet  is  commonly  the  lord  of 
a  manor,  and  the  leet  is  usually  coexten- 
sive either  with  the  actual  limits  of  the 
manor  or  with  its  boundary  at  some 
former  period.  There  may,  however,  be 
several  leets  in  one  manor,  and  a  leet  may 
be  appendant  to  a  town  or  to  a  single 
house.  It  is  not  necessary  that  the  Ir.rd 
of  the  leet  should  have  a  manor,  or  m* 
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deed  that  he  should  have  any  interest  in 
the  laud  or  houses  over  which  the  leet 
jurisdiction  extends.  The  crown  may 
grant  to  A  a  leet  over  the  lands  of  B,  and 
the  grantee  of  a  leet  in  his  own  land  may 
convey  the  land  and  retain  the  leet.  The 
lord  may  be  required  by  writ  of  manda- 
mus to  hold  the  court.  Upon  non-user 
of  a  leet,  the  grant  is  liable  to  be  seised 
into  the  hands  of  the  crown,  either  abso- 
lutely as  for  a  forfeiture,  or  quousqiie,  that 
is,  until  the  defect  be  amended :  the  same 
consequence  ensues  upon  neglect  to  ap- 
point an  able  steward  and  other  necessary 
officers;  or  to  provide  instruments  of  pu- 
nishment. 

Private leets  are  commonly  held,  as  pub- 
lic leets  must  be,  twice  in  the  year,  within  a 
month  after  Easter,  and  within  a  month 
after  Michaelmas,  and  even  the  former  can- 
not, unless  warranted  by  ancient  usage,  be 
held  at  any  other  time  except  by  adjourn- 
ment. The  court  appears  to  have  been 
formerly  held  in  the  open  air.  It  should 
be  held  at  its  accustomed  place,  though, 
if  sufficient  notice  be  given,  it  may  be 
held  anywhere  within  the  district.  All 
persons  above  the  age  of  twelve  years 
and  under  sixty  (except  peers  and  clergy- 
men, who  are  exempted  by  statute,  and 
women  and  aliens),  resiant  within  the 
precinct  for  a  year  and  a  day,  whether 
masters  or  servants,  owe  suit  to  {i.e.  per- 
sonal attendance  at)  this  court,  and  here 
they  ought  to  take  the  oath  of  allegiance. 
The  suit  to  the  court-leet  is  said  to  be 
real  {i.e.  regal  or  due  to  the  king),  be- 
cause every  one  bound  to  do  suit  to  such 
court  as  a  resiant,  is  also  bound  to  take 
the  oath  of  allegiance,  unless  he  has  taken 
it  before.  But  where  a  non-resiant  is 
bound  by  tenure  to  join  with  the  resiants 
in  making  presentments  at  the  court-leet, 
the  duty  is  not  suit-real,  for  he  shall  not 
be  sworn  to  his  allegiance,  &c.  at  this 
leet.  It  is  merely  suit-service,  i.e.  a  suit 
forming  one  of  the  services  due  from  the 
tenant  to  his  lord  in  respect  of  tlie  tenure. 
For  the  non-performance  of  such  suit  the 
remedy  is  by  distress,  as  in  case  of  other 
suits-service  or  rents-service.  A  man 
wlio  has  a  house  and  family  in  two  leets, 
so  as  in  law  to  be  conversant  or  cx)ni mo- 
rant  in  both,  must  do  his  suit  to  the  leet 
where  his  person  is  conimorant,  that  is, 
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where  his  bed  lies,  but  if  he  occasionally 
reside  in  both,  he  is  bound  to  do  suit  to 
each. 

The  Anglo-Saxon  Hundred  Court  aj 
pears  to  have  had  jurisdiction  in  au 
causes,  civil,  criminal,  and  ecclesiastical ; 
and  also  to  have  had  the  cognizance  and 
oversight  of  all  the  communities  of  jrank- 
pledges  within  the  hundred  the  members 
of  these  communities  being  bound  for 
that  purpose  to  attend  at  the  Hundred 
Court  by  themselves  or  their  elected  re- 
presentatives. The  jurisdiction  of  the 
Hundred  Court  in  ecclesiastical  matters 
was  taken  away  by  an  ordinance  of 
William  the  Conqueror,  which  forbade 
the  attendance  of  the  bishop. 

It  was  the  province  of  the  court-leet, 
as  well  the  public  leet  of  the  hundred ,  as 
the  private  leet,  to  repress  all  offences 
against  the  public  peace,  and  to  enforce 
the  removal  of  all  public  nuisances.  The 
leet  jury  may  make  by-laws.  The  leet 
jury  elect  their  chief  magistrates,  the 
reeve  or  constable,  &c.  of  the  private  leet, 
and,  as  it  y*  3ald  seem,  the  high  constable 
(sometimes  called  the  alderman)  of  the 
hundred. 

Before  the  Norman  conquest,  and  pro- 
bably for  some  .time  after,  this  court  of 
the  leet  was,  if  not  the  sole,  at  least  the 
ordinary  tribunal  for  the  administration 
of  criminal  justice  in  the  kingdom.  Until 
the  reign  of  Henry  I.,  when,  with  re- 
spect to  certain  heinous  ottences,  the 
punishment  of  death  was  substituted  for 
pecuniary  compositions,  no  crime  ap- 
pears to  have  been  punished  by  death 
except  that  called  in  the  laws  of  that 
prince  "  Openthifte,"  a  theft  where  the 
oft'ender  was  taken  with  tte  thing  stolen 
upon  him.  Of  this  crime,  as  requiring  no 
trial  or  presentment,  the  leet  had  no  cog- 
nizance. Other  oflences,  of  however  se- 
rious a  nature,  subjected  the  party  to  a 
m\dct,  or  pecuniary  fine,  the  amount  of 
which  was  in  many  cases  determinate  and 
fixed. 

Offences  to  be  merely  inquired  of  in 
leets  are  arson,  burglary,  escape,  larceny, 
manslaughter,  nmrder,  rape,  rescue,  sacri- 
lege, and  treason,  and  every  oflenoe  which 
was  felony  at  common  law.  These  of- 
fences being  presented  by  the  leet  jury 
as  indictors,  and  the  indictment  beiitg 
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jertified  to  the  justices  of  gaol  delivery, 
the  indictees  may  be  arraigned ;  but  they 
cannot  be  arraigned  upon  the  mere  pro- 
duction of  the  court-roil  containing  the 
presentments.  Formerly  all  offences  in- 
quirable  in  leets  wei'e  also  punishable 
there  by  amercement ;  but  the  power  of 
adjudicating  finally  upon  crimes  in  courts 
leet,  whether  public  or  private,  is  now 
limited  to  such  minor  offences  as  are  still 
left  under  the  old  system  of  pecuniary 
compensation.  No  matters  are  cognizable 
in  the  leet  unless  they  have  arisen  or  have 
had  continuance  since  the  last  preceding- 
court. 

An  amercement  is  a  pecuniary  punish- 
ment which  follows  upon  every  present- 
ment of  a  default  or  of  any  offence  com- 
mitted out  of  court  by  private  persons. 
Amercements  are  to  be  mitigated  in  open 
court  by  affeerers  (afferratores,  from  af- 
ferrare  or  affbrare,  afferer,  to  tax,  or  fix 
a  price,  hence  the  term  aff'erege,  used  in 
the  old  French  law  to  denote  the  judicial 
fixing  of  a  price  upon  property  to  be 
sold).  The  affieerers  by  their  oaths  affirm 
the  reasonableness  of  the  sum  at  which 
they  have  assessed  the  amercement.  This 
course  is  confirmed  by  Magna  Charta, 
which  directs  that  amercements  shall  be 
assessed  by  the  peers  of  the  offender,  i.e. 
the  pares  curiae,  or  suitors  of  the  same 
court.  The  amercements,  being  aff'eered, 
ai'e  estreated  (extracted)  from  the  court- 
joU  by  the  steward,  and  levied  by  the 
l)ailiff"  under  a  special  warrant  from  the 
lord  or  steward  for  that  purpose,  by  dis- 
tress and  sale  of  the  goods  of  the  party, 
which  may  be  taken  at  any  place  within 
the  district ;  or  the  lord  may  maintain  an 
action  of  debt  for  such  amercement.  For 
a  nuisance,  the  jury  may  amerce  the  of- 
fender, and  at  the  same  time  order  that 
he  be  distrained  to  amend  it. 

The  steward  of  a  leet  is  a  judge  of  re- 
cord, and  may  take  recognizances  of  the 
peace ;  and  he  may  impose  a  fine  for  a 
contempt  or  other  offence  committed  in 
court,  as  where  a  party  obstructs  the  juiy 
in  the  execution  of  their  duties,  or  by 
public  officers  in  the  discharge  of  their 
duties  out  of  court,  Tlie  amount  of  the 
fine  is  at  once  fixed  by  the  steward,  and 
therefore,  though  sometimes  loosely 
called  au  amercement,  it  is  not  to  be  af- 


feered.  When  a  suitor  present  in  court 
refuses  to  be  sworn,  it  is  a  contempt  for 
which  a  reasonable  fine  may  be  imposed ; 
so  if  the  jury,  or  any  of  them,  refuse  to 
make  a  presentment,  or  depart  without 
making  it,  or  make  it  before  all  are 
agreed.  But  the  fine  must  be  set  upon 
each  person  individually.  For  the  fine 
so  imposed  the  lord  may  distrain  or  bring 
an  action  of  debt.  In  all  matters  within 
the  cognizance  of  a  court-leet  the  lord  or 
steward  has  the  same  power  as  the  judges 
in  the  superior  courts.  He  has  indeed 
no  power  to  award  imprisonment  as  a 
punishment  for  offences  presented  in  the 
leet,  such  offences  being  the  subject  of 
amercement  only ;  but  he  may  imprison 
persons  indicted  or  accused  of  felony  be- 
fore him,  and  persons  guilty  of  a  con- 
tempt in  face  of  the  court. 

If  a  nuisance  within  the  jurisdiction  of 
a  leet  be  not  presented  at  the  court-leet, 
the  sheriff  cannot  inquire  of  it  in  his 
tourn,  for  that  which  is  within  the  pre- 
cinct of  the  leet  is  exempt  from  the  juris- 
diction of  the  tourn  ;  which  has  merely 
the  same  jurisdiction  as  private  leets  in 
such  parts  of  the  hundred  as  are  not  in- 
cluded within  any  private  leet. 

Of  common  right  the  constable  is  to  be 
chosen  by  the  jury  in  the  leet ;  and  if  the 
pai-ty  chosen  be  present,  he  ought  to  take 
the  oath  in  the  leet ;  if  absent,  before  jus- 
tices of  the  peace.  If  he  refuse  to  accept 
the  office,  or  to  be  sworn,  the  steward 
may  fine  him.  If  the  party  chosen  be 
absent  and  refuses,  the  jury  may  present 
his  refusal  at  the  next  court,  and  then  he 
is  amerced.  But  a  person  chosen  con- 
stable in  his  absence  ought  to  have  no- 
tice of  his  election.  A  mandamus  lies  to 
the  steward  of  a  leet  to  swear  in  a  con- 
stable chosen  by  the  jury.  By  13  &  14 
Car.  II,  cap.  12,  when  a  constable  dies 
or  goes  out  of  the  parish,  any  two  jus- 
tices may  make  and  swear  a  new  one 
until  the  lord  shall  hold  a  court-leet ; 
and  if  any  officer  continue  above  a  year 
in  his  office,  the  justices  in  their  quarter- 
sessions  may  discharge  him,  and  put 
another  in  his  place  until  the  lord  shall 
hold  a  court.  But  the  justices  at  sessions 
cannot  discharge  a  constable  appointed  at 
the  leet ;  and  though  they  can  appoint 
constables  until   the   lord  sbWl   hold  a 
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court,  they  cannot  appoint  for  a  year,  or 
till  others  be  chosen.  A  person  chosen 
constable  who  is  deficient  in  honesty, 
knowledge,  or  ability,  may  be  discharged 
by  the  leet  or  by  the  Court  of  King's 
Bench  as  unfit.  The  steM'ard  may  set  a 
reasonable  fine  on  a  constable  or  tithing- 
man  who  refuses  to  make  presentments. 

Though  the  leet  has  long  ceased  to  be 
the  principal  and  ordinary  court  of  crimi- 
nal jurisdiction,  its  power  has  been  en- 
larged by  several  statutes,  which  give  ir 
cognizances  over  offences  newly  created, 
and  it  does  not  appear  to  have  been  at 
any  time  directly  abridged  by  legislative 
interference.  The  business  of  the  court 
has  chiefiy  been  affected  by  the  creation 
of  concurrent  jurisdictions,  particularly 
that  of  justices  of  the  peace  [J  ustices  of 
THE  Peace],  who  have  cognizance  of  the 
same  matters,  as  well  as  of  many  others* 
over  which  the  court-leet  has  no  jurisdic- 
tion. Justices  of  the  peace  are  always 
accessible,  whereas  the  court-leet  is  opeo'^ 
only  at  distant  intervals,  and  for  a  short 
period,  unless  it  be  continued  by  adjourn- 
ment, which  can  only  take  place  for  the 
despatch  of  existing  business.  Another 
cause  of  the  declension  of  these  tribunals 
is  that  except  in  a  very  few  cases  the  ju- 
risdiction of  the  leet  is  confined  to  of- 
fences punishable  at  common  law.  In 
statutes  which  provide  for  the  repression 
of  new  offences,  the  leet  is  commonly 
passed  over  in  favour  of  justices  of  the 
peace.  Blacks  tone  reckons  "  the  almost 
entire  disuse  and  contempt  of  the  court- 
leet  and  sheriffs  tourn,  the  king's  ancient 
courts  of  common  law  formerly  much  . 
revered  and  respected,  among  the  mis^  > 
chievous  effects  of  the  change  in  the  ad 
ministration  of  justice  by  summary  pro- 
ceedings before  justices  of  the  peace."  It 
was  not  however  left  to  the  learned  com- 
mentator to  make  this  discovery.  In  the 
course  of  the  very  reign  which  witnessed 
the  introduction  of  the  modern  system  of 
justices  of  the  peace,  we  find  the  Com- 
mons remonstrating  against  the  violation 
of  the  Saxon  principle  of  self-govern- 
ment and  domestic  administration  of  jus- 
tice, resulting  from  the  encroachments 
made  upon  the  ancient  jurisdiction  of  t)ie 
leet  by  giving  to  the  new  tribunal  of  the 
justices  of  the  peace  a  ooncurrent  juris- 


diction in  matters  usually  brought 
before  the  court-leet,  and  an  exclusive 
jurisdiction  in  o+her  important  matters 
In  the  last  year  of  Edward  III.  (1377), 
the  Commons  by  their  petition  in  parlia- 
ment prayed  the  king  that  no  justice  of 
the  peace  should  inquire  of  anything  cog- 
nizable in  the  courts  of  lords  who  had 
view  of  frankpledge,  or  of  anything  cog- 
nizable in  any  city  or  borough  within 
their  district,  and  should  attend  only  to 
the  keeping  of  the  peace  and  the  enforc- 
ing of  the  statute  of  lal)ourers.  To  this 
petition  the  king  returned  the  following 
unsatisfactory  answer : — "  The  statutes 
heretofore  made  cannot  be  kept  if  the  pe- 
tition be  granted."  At  this  time,  and 
until  the  passing  of  27  Hen.  VIII.  c.  24, 
offences  in  leets  were  alleged  to  be  against 
the  lord's  peace,  not  the  king's. 

The  common  notice  of  holding  the 
court  is  said  to  be  three  or  four  days ;  but 
it  is  now  usual  to  give  fifteen  days' 
notice. 

The  functions  of  the  steward  of  a 
court-leet  are  mostly,  if  not  wholly,  judi- 
cial. Ministerial  acts  are  performed  by 
an  inferior  officer  called  the  bedel  or 
bailiff',  who  of  common  right  is  appointed 
by  the  lord  or  steward,  though  by  custom 
he  may  be  chosen  by  the  jury,  and  sworn 
with  the  other  officers  chosen  at  the  leet ; 
and  where,  in  a  leet  appendant  to  a 
borough,  the  bailiff  so  chosen  has  a  dis- 
cretionary po\ver  in  impannelling  the 
jury,  this  important  function  is  a  suffi- 
cient ground  for  issuing  a  Quo  warranto 
to  inquire  into  the  title  of  the  party  who 
exercises  it.  The  steward,  at  the  cus- 
tomary or  at  a  reasonable  time  before  the 
holding  of  the  court,  issues  a  precept 
under  his  seal,  addressed  to  the  bailiff  of 
Xhe  leet,  commanding  him  to  warn  the 
.resiants  to  appear  at  the  time  and  place 
appointed  for  holding  the  court,  and  to 
summon  a  jury.  The  notice  may  be 
given  in  the  church  or  market,  according 
to  the  usage  of  the  particular  place ;  but 
""t  is  said  that  if  it  be  not  an  ancient  leet, 
personal  notice  is  necessary.  According 
to  the  course  most  usually  pursued,  the 
steward  opens  the  court  by  directing  the 
court  to  be  proclaimed ;  and  this  being 
the  king's  court,  it  is  necessary  that  three 
proclauiatioiu)  should  be  made.  This  is 
r2 
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done  by  the  bailiffs  crjdng  "Oyes" 
(hear)  three  times,  and  then  saying  once, 
"  All  manner  of  persons  who  are  resiant 
or  deciners,  and  do  owe  suit  royal  to  this 
leet,  come  in  and  do  your  suit  and  answer 
to  your  names,  upon  pain  and  peril  which 
shall  ensue."  The  bailiff  then  delivers 
to  the  steward  a  list  of  persons  summoned 
as  jurymen,  together  with  the  suit  or 
resiant  roll.  The  suit-roll  is  then  called 
over,  and  those  resiants  who  are  absent 
are  marked  to  be  amerced.  The  bailiff 
then  makes  three  other  proclamations,  by 
crying  "  Oyes "  three  times,  and  then 
saying,  '-If  any  man  will  be  essoigued, 
come  in,  and  you  shall  be  heard."  The 
steward  having  called  for  the  essoigns 
(excuses)  enters  them.  The  essoigns 
should  regularly  be  adjourned  to  the  next 
court  for  examination  in  the  court  roll  or 
book. 

Suit-real  must  be  done  in  person;  it 
cannot  be  done  by  attorney ;  and  probably 
it  cannot  be  released  by  the  lord.  But 
the  suitor  may  be  essoigned  or  excused 
for  the  particular  occasion,  which  is  done 
generally  upon  the  payment  of  an  essoign 
penny. 

The  constables  are  next  examined  as 
to  their  compliance  with  the  orders  re- 
ceived by  them  at  the  previous  court. 
After  this  the  leet  jury  is  formed.  This 
jury  is  chosen  from  the  body  of  the  suit- 
ors, and  consists  of  not  less  than  twelve, 
nor  more  than  twenty-three.  In  some 
leets  the  jury  continues  in  office  for  a 
whole  year;  in  others  the  jurors  are 
elected  and  discharged  in  the  course  of 
the  day.  A  custom  for  the  steward  to 
nominate  to  the  bailiff  the  persons  to  be 
summoned  on  the  jury  is  valid.  If  a  suf- 
ficient number  of  resiants  to  form  a  jury 
cannot  be  found,  the  steward  has  power 
to  compel  a  stranger  to  serve,  even 
though  he  be  merely  travelling  through 
the  district ;  but  a  woman,  though  a  resi- 
ant, cannot  be  sworn. 

After  the  jury  is  chosen  a  foreman  is 
named,  who  is  sworn  as  follows : — "  You 
shall  well  and  truly  inquire,  and  true 
presentment  make,  of  all  such  articles, 
matters,  and  things  as  shall  be  given  you 
in  charge ;  the  king's  counsel,  your  com- 
panions', and  your  own,  you  shall  keep 
secret  and  undisclosed.    You  shall  pre- 


sent no  man  for  envy,  hatred,  or  malice ; 
nor  spare  any  man  for  fear,  favour,  or 
affection,  or  any  hope  of  reward ;  but  ac- 
cording to  the  best  of  your  knowledge, 
and  the  information  you  shall  receive, 
you  shall  present  the  truth  and  nothing 
but  the  truth."  As  soon  as  the  foreman 
is  sworn,  and  the  rest  of  the  jury,  they 
receive  a  charge  from  the  steward,  point- 
ing out  the  nature  of  their  duties,  and  of 
the  matters  which  ought  to  be  presented. 
The  jury  make  their  presentments  to  the 
steward,  who,  in  cases  of  treason  or 
felony,  must  return  the  presentments  (in 
these  cases  called  indictments)  to  the  jus- 
tices of  gaol  delivery  if  the  offenders  be 
in  custody  ;  if  they  be  at  large,  the  indict- 
ments must  be  removed  into  the  King's 
Bench  by  certiorari,  in  order  that  process 
may  issue  thereon.  In  all  other  cases 
the  steward  of  the  leet  has  power,  upon 
the  complaint  of  any  party  grieved  by 
the  presentment,  or,  on  the  other  hand, 
upon  any  suspicion  entertained  as  to  the 
concealment  of  any  offence,  by  non-pre- 
sentment, to  cause  an  immediate  inquiry 
into  the  truth  of  the  matter  by  another 
jury,  though  in  the  former  case  the  more 
usual  course  now  is  by  certiorari  or  tra- 
verse. 

A  court-leet  may  be  adjourned  if  the 
business  of  the  particular  court  require  it 

It  is  not  necessary  that  notice  should 
be  given  of  an  order  made  by  the  leet  for 
abating  a  nuisance;  the  party  being 
within  the  jurisdiction,  must  take  notice 
of  it  at  his  peril.  For  the  same  reason 
he  is  also  bound  to  take  notice  of  a  by- 
law. 

The  ordinary  profits  of  a  court-leet  are 
the  fines,  amercements,  and  essoign  pence, 
and  belong,  in  the  case  of  a  public  leet  or 
tourn,  to  the  king ;  in  the  case  of  a  pri- 
vate leet,  to  the  grantee  or  lord  of  the 
leet.  In  a  private  leet  also,  the  lord,  as 
above  mentioned,  is  entitled  to  a  further 
payment,  in  the  nature  of  a  poll-tax, 
capitagium,  or  chevage,  by  the  name  of 
certum  letaj,  sometimes  called  cert-silver, 
certainty-money,  cert-money,  and  head- 
silver.  When  this  payment  is  to  be  made 
on  the  day  of  the  leet,  the  defaulters  may 
be  presented  and  amerced.  For  such 
amercement  the  lord  may  distrain;  but 
lie  cannot  distrain  for  the  cert-money  ii- 
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self,  without  a  prescription  to  warrant 
such  distress.  In  the  absence  of  both 
amercement  and  prescription,  the  loi'd's 
remedy  is  by  action  of  debt. 

Though  the  court-leet  may  now  be  consi- 
dered as  an  antiquated  institution  in  many 
respects,  it  is  one  of  our  old  institutions 
that  is  characterized  by  many  valuable 
features.  But  the  court-leet  is  not  ineffi- 
cient in  all  places.  It  is  stated  in  a  valu- 
able pamphlet  by  J.  Ross  Coulthart,  Esq, 
'  On  the  sanatory  condition  of  the  town 
of  Ashton-under-Lyne"  (.1844),  "That as 
the  power  and  authority  of  the  surveyor 
or  inspector  of  nuisances  is  limited  to 
common  nuisances,  it  is  necessary  in  all 
cases  of  private  nuisance  to  call  in  the 
aid  of  Lord  Stamford's  Court-leet  Jury. 
This  court,  which  has  fallen  into  disuse 
in  many  towns,  holds  its  sittings  here  (in 
Ashton-under-Lyne)  regularly  every  six 
months ;  and  the  numerous  amerciaments 
which  are  from  time  to  time  made  upon 
the  owners  of  property  in  respect  of  dan- 
gerous tenements,  defective  sewerage,  and 
filthy  nuisances,  contribute  in  no  small 
degree  to  correct  abuses  and  to  punish  a 
class  of  careless  and  avaricious  landlords, 
that  neitiier  the  local  acts  nor  common 
law  could  eftectually  reach."  The  author 
of  this  pamphlet  has  given  at  length  the 
form  of  proceedings  in  the  court-leet  at 
Ashton,  and  the  examples  of  the  kinds 
of  presentments  and  amerciaments.  The 
author  says  at  the  end  of  the  note,  "  In 
conclusion  I  would  remark,  that  the  pre- 
scriptive manorial  powers  exercised  within 
the  manor  of  Ashton-under-Lyne  are  not 
found  to  be  in  any  respect  oppressive ; 
but  on  the  other  hand  are  found  to  be 
invaluable  adjuncts  to  the  effective  work- 
ing of  our  various  local  acts  of  parlia- 
ment. Indeed  I  know  of  my  own  know- 
ledge that  the  commissioners  appointed 
under  our  police,  gas,  market,  and  water 
acts,  frequently  derive  nmch  valualjle  as- 
sistance from  the  presentments  of  the 
Court-leet  Jury;  and  that  if  it  were  not 
for  such  excellent  auxiliaries,  several  of 
the  provisions  of  these  acts  would  be  al- 
together inoperative.  In  all  these  local 
acts  of  {jarliament  a  provision  is  intro- 
duced, reserving  unimpaired  the  privi- 
leges of  the  manor  to  Lord  Stamford." 
LEGACY   (.Legatum),   a  bequest  or 


gift  of  goods  and  chattels  by  will  or  testa- 
ment. The  person  to  whom  it  is  given  is 
termed  the  legatee  (legatarius). 

The  bequest  in  no  case  confers  more 
than  an  inchoate  property  on  the  legatee, 
which  does  not  become  complete  till  tlie 
assent  of  the  executor  or  administrator 
with  the  will  annexed,  as  the  case  may 
be,  has  been  given.  [Executor.]  But, 
before  such  assent,  the  bequest  is  trans- 
missible to  the  personal  representatives  of 
the  legatee,  and  will  pass  by  his  will. 
The  assent  of  the  executor  or  adminis- 
trator, however,  cannot  be  refused  except 
so  far  as  this,  that  he  is  not  bound  to  ad- 
mit that  there  is  any  property  due  to  the 
legatee  till  the  debts  of  the  deceased  are 
paid. 

Legacies  are  of  two  kinds,  general  and 
specific.  A  legacy  is  general  when  it  is 
so  given  as  not  to  amount  to  a  bequest  of 
a  particular  thing,  or  a  particular  fund  of 
the  testator ;  a  specific  legacy  is  a  bequest 
of  a  specified  thing,  or  a  specific  part  of 
the  testator's  estate.  The  whole  of  the 
estate  of  a  person  deceased  being  liable 
for  the  payment  of  his  debts,  legacies  of 
both  kinds  ai'e  of  course  subject  to  debts  : 
but  in  case  of  a  deficiency  of  the  estate 
for  the  payment  of  the  legacies,  the  gene- 
ral legatees  can  only  be  paid  in  equal 
proportion  ;  and  they  must,  as  it  is  tech- 
nically termed,  abate.  A  specific  legatee 
is  not  compelled  to  abate,  or  allow  any 
thing  by  way  of  abatement,  but  his  legacy 
may  be  taken  for  the  payment  of  debts  if 
the  general  legacies  have  all  been  applied 
to  pay  them  and  there  is  still  a  deficiency. 
Specific  legatees  may  however  be  com- 
pelled to  abate  as  against  one  another. 
If  the  part  of  the  testator's  estate  which 
is  specifically  given  has  been  disposed  of 
by  the  testator  in  his  life-time,  or  at  the 
time  of  his  death  has  ceased  to  exist  in 
such  form  as  described  in  his  will,  the 
general  rule  is,  that  the  specific  legatee 
loses  his  legacy,  and  is  not  entitled  to  any 
satisfaction  out  of  the  general  estate ;  "ii 
such  case  the  legacy  is  said  to  be  adeemed, 
a  term  which  has  l)een  derived  from  the 
Roman  law,  though  the  word  "  adimere" 
is  not  there  used  exactly  in  this  sense 
CDig.  34,  tit.  4).  There  is  also  a  third 
description  of  legacy,  partaking  somewhat 
of  the  nature  of  both  kinds  already  meu- 
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tioned,  as  a  gift  of  so  mvich  money,  with 
reference  to  a  particular  fund  for  pay- 
ment. This  is  called  a  demonstrative 
legacy,  but  so  far  differs  from  one  pro- 
perly specific,  that  if  the  fund  poiiited  out 
fails  on  any  account,  the  legatee  will  be 
pLiid  out  of  the  general  assets ;  yet  it  is 
so  far  specific  that  it  is  not  liable  to  abate 
in  case  of  a  deficiency  of  the  general 
assets. 

Legacies  may  be  given  either  abso- 
lutely (pure,  as  the  Roman  jurists  termed 
it),  or  upon  condition  (sub  conditione)  or 
upon  the  happening  of  any  contingency  : 
])rovided  it  must  happen,  if  at  all,  within 
the  duration  of  a  life  or  lives  in  being  at 
the  time  of  the  decease  of  the  testator  and 
twenty-one  years  afterwards,  allowing  in 
addition  the  period  of  gestation  where  the 
contingency  depends  upon  the  birth  of  a 
child.  Legacies  may  also  be  given  in 
such  a  way  that  though  no  con(lition  is 
expressed  in  distinct  terms,  it  may  be 
clearly  inferred  that  the  testator  did  not 
intend  his  gift  to  take  effect  till  a  definite 
time  had  arrived  or  a  definite  event  had 
taken  place.  When  a  legatee  has  ob- 
tained such  an  interest  in  the  legacy  as 
to  be  fully  entitled  to  the  property  in  it, 
the  legacy  is  said  to  be  vested,  and  this 
property  may  be  acquired  long  before 
the  right  to  the  possession  of  the  legacy 
aecrties.  A  vested  legacy  partakes  of  the 
incidents  of  property  so  far  as  to  be  trans- 
missible to  the  personal  representatives  of 
tlie  party  entitled  to  it,  or  to  pass  by  his 
v/:ll ;  a  legacy  which  is  contingent  or 
not  vested  is  no  property  at  all  with  re- 
spect to  the  legatee.  This  distinction  of 
legacies,  vested  and  not  vested,  seems 
derived  from  the  Roman  law,  which  ex- 
presses the  fact  of  vesting  by  the  words 
"  dies  legati  cedit." 

Formerly,  in  all  cases  when  a  legatee 
died  before  the  testator,  the  legacy  lapsed 
or  failed,  and  went  to  the  person  ap- 
pointed residuary  legatee  by  the  testator, 
<^)r  if  there  was  none  such,  to  the  next  of 
kin  ;  and  lapse  might  also  take  place  (as 
already  observed  with  respect  to  a  legacy 
given  to  a  legatee  at  a  particular  time,  or 
upon  condition,  or  the  happening  of  a 
contingency)  if  the  legatee  died  before  the 
appointed  time  arrived,  or  if  the  condition 
was  not  performed,  or  the  contingency 


did  not  happen.  The  statute  1  Vict, 
c.  26,  6  33,  has  modified  the  old  rule, 
and  directs  that  when  leg«»cies  are  be- 
queathed to  a  child  or  other  issue  of  a 
testator,  who  shall  die  in  his  life-time, 
leaving  issue,  aiid  such  issue  shall  be 
living  at  the  testator's  death,  the  legacies 
shall  not  lapse  unless  a  contrary  intention 
appears  upon  the  face  of  the  will,  but 
shall  take  effect  as  if  the  legatee  had  died 
immediately  after  the  testator. 

The  rules  by  which  gifts  of  legacies 
are  construed  are  derived  from  the  Roman 
law,  or  rather  are  a  part  of  that  law,  which 
prevails  in  the  ecclesiastical  courts :  for 
although  the  court  of  chancery  has  con- 
current jurisdiction  over  legacies  with  the 
ecclesiastical  courts,  yet  to  prevent  con- 
fusion it  follows  the  same  general  rules. 
If  however  a  legacy  be  charged  upon  or 
made  payable  out  of  real  estate,  then,  as 
the  ecclesiastical  court  has  no  concurrent 
jurisdiction,  courts  of  equity  are  not  bound 
to  follow  the  same  rules  as  to  the  con- 
struction of  such  gifts  as  in  the  case  of 
personal  estate. 

The  questions  involved  in  the  law  re- 
lating to  legacies  are  very  numerous,  and 
belong  to  treatises  on  that  branch  of  the 
law. 

Generally  speaking,  an  executor  can- 
not be  compelled  to  pay  legacies  until 
after  the  expiration  of  twelve  months 
from  the  decease  of  the  testator,  and  not 
even  then  unless  the  assets  should  be 
realized  and  the  debts  paid  or  provided 
for ;  but  as  the  rule  is  only  for  the  gene- 
ral convenience  of  executors,  if  it  should 
appear  that  all  the  debts  of  the  testator 
are  paid,  the  executor  may  be  compelled 
to  pay  the  legacy  before  the  twelve 
months  have  expired.  It  may  be  stated 
however  as  a  general  rule,  that  legacies 
are  payable  twelve  months  after  the 
death  of  a  testator,  and  with  interest 
from  that  time  at  4  per  cent.,  unless  the 
testator  has  made  some  special  provision 
as  to  time  of  payment  and  interest.  The 
rule  as  to  the  twelve  months  is  taken 
from  the  Roman  law.  When  a  specific 
legacy  consists  of  some  determinate  chat- 
tel, whether  real,  as  a  lease  for  years,  or 
personal,  as  a  particular  horse,  the  lega- 
tee, after  assent  by  the  executor  to  the 
legacy,  may  take  possession  of  it,  or  sue 
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for  it  by  action  at  law  ;  but  where  the 
Epecific  legacy  consists  of  money,  &c.,  and 
in  all  cases  of  general  and  of  demonstra- 
tive legacies,  no  action  at  law  lies  unless 
the  executor  has,  for  some  new  consi- 
deration beneficial  to  himself,  expressly 
promised  payment.  As  a  general  rule 
thei'efbre  it  may  be  stated  that  the  reme- 
dies by  legatees  against  executors  are 
afforded  by  the  courts  of  equity.  (Eoper 
On  Legacies;  Williams  On  Ea:ecutors 
€U>d  Administrators.) 

On  the  subject  of  le^^cies  (legataj 
under  the  Koman  law,  Gains  (ii.  192- 
iS.*!)  and  the  Digest,  lib.  xxx.,  xxxi., 
xxxii.,  •  De  Legatis  et  P'idei  commissis,' 
are  the  chief  authorities.  This  is  one  of 
the  subjects  on  which  the  Koman  juris- 
consults have  most  successfully  exercised 
their  sagacity  and  diligence,  and  in  which 
the  decisions  of  our  English  courts  ha-re 
adopted  many  of  the  principles  of  Eoman 
law. 

Legacies  pay  a  tax,  which  is  gene- 
rally to  be  paid  by  the  executor  or 
administrator,  and  the  stamp  which  de- 
notes the  payment  of  a  legacy  is  to  be 
affixed  to  a  receipt  which  is  given  to  the 
executor  or  administrator  by  the  person 
who  receives  the  legacy.  There  are  also 
stamp  duties  on  probaies  of  wills  and  on 
letters  of  administration.  These  modes 
of  taxing  the  transfer  of  personal  property 
by  will  or  iu  consequence  of  intestacy 
may  be  conveniently  explained  under 
Probate. 

LEGATE  (from  the  Latin  Legatus, 
•which  is  a  participle  from  Lego,  and 
signifies  one  who  is  sent  with  a  certain 
commission).  This  word  had  various 
significations  among  the  Romans.  The 
legates  (legati;  were  the  chief  assistants 
of  the  proconsuls  and  propraetors  iu  the 
administration  of  the  provinces.  The 
Dumber  of  legates  differed  according  to 
the  quality  of  the  governor  whom  they 
accompanied;  their  duties  consisted  in 
liearing  inferior  causes  and  managing  the 
smaller  affairs  of  administration.  I'hey 
appear  to  have  been  chosen  and  appointed 
by  the  governor,  though  at  the  first  in- 
stitution of  the  office  they  were  probably 
Belected  by  the  senate,  as  advisers  to  the 
governor,  from  the  most  prudent  of  their 
own  body.     'I'iie  word  legatus  also  sig- 


nified a  military  officer  who  was  next 
in  rank  to  the  general  or  commander- 
in-chief  in  any  expedition  or  under- 
taking, and  in  his  absence  had  the  chief 
command.  (Ot'sar,  De  Bell.  Civ.,  ii.  17  ; 
iii.  51.)  The  word  legatus  is  also  often 
used  to  denote  a  person  sent  by  the  Ro- 
man state  to  some  other  state  or  sovereigii 
power  on  matters  that  concerned  the 
public  interest :  in  this  sense  the  word 
corresponds  pretty  nearly  to  our  ambas- 
sador or  envoy,  except  that  the  motives 
for  sending  a  legatus,  or  legate,  seem  to 
have  been  occasional  only,  and  the  le- 
gates do  not  appear  ever  to  have  been 
permanent  resident  functionaries  in  a 
foreign  community.  Under  the  emperors 
those  who  were  sent  by  them  to  ad- 
minister the  provinces  of  which  the  go- 
vernment was  reserved  to  the  emperors, 
were  called  legates  (legati  Ccesaris). 

Under  the  republic  the  senators  who 
had  occasion  to  visit  the  provinces  on 
their  own  business  used  to  obtain  what 
was  called  a  "legatio  libera,"  that  is,  the 
title  and  consideration  of  a  legatus,  or 
public  functionary,  with  the  sole  object 
of  thereby  furthering  their  private  inte- 
rests. These  legationes  are  said  to  have 
been  called  libera',  or  free,  because  those 
who  held  them  had  full  liberty  to  enter 
or  leave  the  city,  whereas  all  other  pub- 
lic functionaries  whose  duties  were  exer- 
cised beyond  the  limits  of  the  city  could 
not  enter  Rome  till  they  had  laid  aside 
their  functions;  or  because  a  senator 
could  not  go  beyond  a  certain  distance 
from  Rome  unless  he  obtained  permission 
in  the  form  of  a  legatio.  Cicero,  who 
on  one  occasion  inveighs  vehemently 
against  the  legatio  libera,  could  defend  it 
when  it  suited  his  purpose,  and  in  a 
letter  to  Atticus  (i.  1)  he  expresses  his 
intention  to  visit  Cisalpine  Gaul  in  this 
capacity  for  the  purpose  of  furthering  his 
election  as  consul. 

At  the  present  day  a  legate  signifies  an 
ambassador,  or  nuncio,  of  the  po])e. 

There  are  several  kinds  of  papal  le- 
gates ;  Icijatns  a  latere,  legatus  vatiis,  &c. 
Legates  a  latere  are  sent  on  the  highest 
missions  to  the  principal  foreign  courts, 
and  as  goveniors  of  provinces  within 
the  Roman  territory  which  are  called 
lef^tions  Clegazioni),  when  they  are  go- 
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yerned  by  a  cardinal.  Legatus  uatus  is 
a  person  who  holds  the  office  of  legate 
as  incident  and  annexed  to  some  other 
office,  and  is,  as  we  should  say,  a  legate 
ex  officio.  As  this  office  or  title  exempted 
the  holder  from  the  authority  of  the  le- 
gates a  latere,  it  was  earnestly  sought 
after  by  the  bishops.  The  archbishop  of 
Canterbury  was  formerly  a  legatus  natus. 
Legates  of  a  lower  rank  than  cardinals 
are  called  nuncii  apostolici  (apostolic  mes- 
sengers). 

LEGATEE.     [Legacy.] 

LEGISL  ATION.  In  treating  of  legis- 
lation, we  will  explain,  1st,  the  mean- 
ing and  etymology  of  the  word ;  2nd,  the 
distinction  between  the  legislative  and 
executive  powers  of  government;  and 
3rd,  the  difference  between  jurispru- 
dential and  legislative  science — under 
which  head  we  will  make  some  remarks 
respecting  the  most  convenient  form  for 
the  composition  of  laws. 

1 .  Meaning  and  etumology  of  the  loord 
Legislation. — A  magistrate  who  proposed 
a  law  in  Rome  for  the  adoption  of  the  as- 
sembly of  citizens  was  said  legem  ferre  (as 
we  say,  to  bring  a  bill  into  parliament) ; 
and  the  law,  if  carried,  was  said  to  be 
perlata,  or  simply  lata.  Hence  the  term 
legtim  later,  or  legislator,  was  used,  as 
synonymous  with  the  Greek  vofModer-ns, 
in  the  sense  of  a  law^giver.  From  legis- 
lator have  been  formed  legislation,  legis- 
lative, and  legislature  (the  last  word 
signifying  a  person  or  body  of  persons 
exercising  legislative  power). 

Legislation  means  the  making  of  posi- 
tive law.  Positive  law,  as  explained  in 
the  article  [Law],  is  made  by  the  person 
or  persons  exercising  the  sovereign  power 
in  a  community.  The  end  of  positive 
law,  as  explained  in  the  same  article,  is 
the  temporal  happiness  of  the  comihu- 
nily. 

2.  Distinction  between  the  legislative 
and  executive  powers  of  government. — A 
general  command,  or  law,  issved  by  a 
sovereign  government  would  be  nugatory, 
if  it  was  not  applied  in  practice  to  the 
cases  falling  within  its  scope,  and  if  the 
pains  denounced  for  the  violation  of  it 
were  not  inflicted  on  transgressors.  The 
execution  of  the  general  commands,  or 
laws,  of  a  sovereign  government  is  there- 


fore an  essential  part  of  the  business  of  a 
government.     Accordingly  the  ordinary 
functions  of  a  government  may  be  divide'l 
;  into  the   two  classes   of  legislative  an  i  M 
executive.  V 

I  An  executive  command,  or  act,  of  a 
I  sovereign  government,  is  a  special  com- 
mand issued,  or  act  done,  in  the  execution 
of  a  law  previously  established  by  the  go- 
vernment. Executive  commands  or  acta 
are  of  two  sorts,  viz.  administrative  and 
judicial.  The  distinction  between  these 
two  sorts  of  executive  commands  or  acts 
may  (in  conformity  with  modern  phrase- 
ology) be  stated  as  follows.  A  judicial 
proceeding  is  a  declaration,  by  a  compe- 
tent authority,  that  a  person  has  (or  has 
not)  brought  himself  within  the  terms  or 
a  certain  penal  provision,  or  that  he  has 
(or  has  not)  a  certain  legal  right  or  ob- 
ligation which  another  disputes  with 
him.  An  administrative  proceeding  is 
for  the  sake  of  carrying  a  rule  of  law 
into  effect,  where  there  is  no  cjuestion 
about  the  legal  culpability,  or  dispute 
about  a  legal  right  or  obligation  of  a  per- 
son. In  an  administrative  proceeding  the 
government  functionary  acts,  or  may  act, 
spontaneously  and  from  his  own  informa- 
tion ;  in  a  judicial  proceeding  he  does  not 
act  until  he  is  set  in  motion  by  others ; 
and  he  can  only  take  notice  of  the  facts 
which  the  litigant  parties  bring  before 
him.  A  judge  cannot  act  until  his 
court  is  (to  use  the  French  phrase) 
seized,  or  saisi,  with  the  question ;  or  (to 
use  the  language  of  our  ecclesiastical 
courts)  it  is  necessary  "to  promote  (or 
set  in  motion)  the  office  of  judge."  (De-  ^— 
gerando.  Institutes  du  Droit  administratif  ^H 
Frangais,  Paris,  1829.)  "^1 

It  should  be  observed,  that  the  division 
of  the  functions  of  government  into  legis- 
lative and  executive  is  not  exhaustive, 
inasmuch  as  neither  class  comprehends 
acts  or  special  commands  not  founded  on 
a  previous  general  command  or  law,  in 
other  words,  privilegia,  concerning  which 
see  the  article  Laav  ;  as  well  as  treaties 
and  other  compacts  of  a  sovereign  govern- 
ment ;  as  to  which  see  Sovereignty. 

The  distinction  between  the  making  of 
laws  and  their  execution  is  too  obvious 
to  have  been  overlooked  by  the  ancient 
writers  on  government.    The  latter  sub- 
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ject  was  treated  by  them  under  the  head 
o^  magistrates.  (See  for  example,  Aristot., 
Pol.,  \\.  8.)  The  distinction  has  liow- 
ever  attracted  peculiar  attention  from 
both  speculative  and  practical  politicians 
since  the  beginning  of  the  last  century, 
in  consequence  of  the  great  importance 
attributed  by  Locke  and  Montesquieu  to 
the  separation  of  the  legislative,  adminis- 
trative, and  judicial  powers  of  govern- 
ment; i.e.  the  exercise  of  the  adminis- 
trative and  judicial  functions  by  officers 
distinct  from  the  supreme  legislative  body, 
and  from  each  other.  {Essay  on  Civil 
Government,  Part  ii.  §  143-4  ;  Esprit  des 
Lois.  xi.  6.)  The  importance  of  the 
separation  in  question  has  however  been 
overrated  by  these  and  other  writers ; 
and  it  has  never  existed,  and  indeed  can 
scarcely  exist,  to  the  extent  which  they 
suppose.  The  legislative  functions  of 
a  government  can'  be  distinguished,  lo- 
gically, from  its  executive  functions  ; 
but  these  functions  cannot,  in  every 
case,  be  severally  vested  in  different  per- 
sons. In  every  free  government  (or  go- 
vernment of  more  than  one)  the  legisla- 
tive bodies  exercise  some  executive  func- 
tions: thus,  in  England,  the  House  of 
Lords  is  an  appellate  court  in  civil  cases, 
and  the  House  of  Commons  decides  in 
cases  of  contested  elections  of  its  own 
members.  In  every  form  of  government 
the  public  functionaries,  whose  primary 
business  is  the  execution  of  the  laws,  ex- 
ercise a  considerable  portion  of  (dele- 
gated) legislative  power.  It  is  scarcely 
possible  to  conceive  a  body  of  law  so  com- 
plete as  not  to  require  subsidiary  laws 
for  carrying  the  principal  laws  into  ex- 
ecution ;  and  a  power  of  making  these 
subsidiary  laws  nmst,  to  a  greater  or  less 
extent,  be  vested  in  the  executive  func- 
tionaries. In  the  article  Law  we  have 
distinguished  laws  made  by  supreme  from 
laws  made  by  subordinate  legislatures. 
The  latter  class  of  laws  usually  emanate 
from  executive  functionaries,  especially 
judges.  (See  this  subject  further  ex- 
amined in  the  Preliminary  Inquiry  to 
Mr.  Lewis's  E<isai/on  Dependencies,  p.  37.) 
3.  Difference  between  jurisprudential 
and  legislative  science.  —  Positive  law  may 
be  viewed  from  the  two  following  aspects. 
First,  it  may  oe  considered  as  an  organic 


system,  consisting  of  coherent  rules,  ex- 
pressed in  a  technical  vocabulary.  Se- 
condly, its  rules  may  be  considered  singly, 
with  reference  to  their  tendency  to  pro- 
mote the  happiness  of  the  community;  in 
other  words,  their  expediency  or  utility. 
Law  viewed  from  the  former  aspect  is 
properly  the  subject  of  the  science  of 
jurisprudence.  [Jurisprudence.]  Law 
viewed  from  the  latter  aspect  is  the  sub- 
ject of  a  department  of  political  science 
which  is  generally  termed  legislative 
science.  (Legislation,  in  strictness,  is 
concerned  about  the  technical  form,  as 
well  as  the  utility,  of  a  law ;  but  the  terra 
legislative  science,  as  just  defined,  is  sul 
ficiently  accurate  for  our  present  pur- 
pose.) 

It  is  important  to  bear  in  mind  the 
distinction,  just  pointed  out,  between  the 
scientific  or  technical  excellency  of  a  sys- 
tem of  law,  and  the  expediency  or  utility 
of  the  rules  of  which  it  is  composed.  The 
distinction,  however  manifest,  has  been 
frequently  overlooked,  even  by  lawyers. 
For  example,  the  excellence  of  a  system  of 
law,  considered  in  a  scientific  point  of 
view,  has  no  connexion  with  the  goodness 
of  the  government  by  which  the  laws  were 
established.  Law  may  be,  and  has  been, 
cultivated  as  a  science  with  admirable 
success  under  very  bad  governments. 
The  scientific  cultivation  of  law  in  Rome 
scarcely  began  until  the  Empire ;  and 
the  great  legal  writers  of  France  lived  in 
times  of  political  anarchy  or  despotism. 
A  system  of  law  of  which  the  practical 
tendency  may  be  most  pernicious,  may 
have  the  highest  scientific  or  technical 
excellence.  A  code  of  laws  establishing 
slavery,  and  defining  the  respective  rights 
and  duties  of  master  and  slave,  might  be 
constructed  with  the  utmost  juristical 
skill ;  but  migiit,  on  that  very  account, 
be  the  more  miscliievous  as  a  work  of 
legislation.  On  the  other  hand,  a  sys- 
tem of  law  may  be  composed  of  rules 
having  a  generally  beneficial  tendency, 
but  may  want  the  coherency  and  preci- 
si(m  which  constitute  technical  excel- 
lence. The  English  system  of  law  af-  • 
fords  an  example  of  the  latter  case. 
Owing  to  the  popular  character  of  the  le- 
gislature by  which  its  rules  were  enact'd 
or  sanctioned,  it  has  a  generally  beutv 
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ficial  tendency ;  but  considered  in  a 
scientific  point  of  view,  it  deserves  little 
commendation.  The  writings  of  Mr. 
Bentham,  in  like  manner,  are  far  more 
valuable  contributions  to  legislative  than 
to  jurisprudential  science.  The  remains 
of  the  writings  of  the  Roman  lawyers,  on 
the  other  hand,  are  of  little  assistance  to 
the  modern  legislator,  but  they  abound 
with  instruction  to  the  jurist. 

The  distinction  between  the  technical 
excellence  of  a  law  and  its  expediency, 
or  (in  other  words)  between  its  form  and 
its  substance,  is  also  important  with  refer- 
ence to  the  question  of  codification,  i.e. 
the  making  of  a  code  of  laws. 

The  making  of  a  code  of  laws  may  in- 
volve any  one  of  the  three  following  pro- 
cesses : — 1.  The  formation  of  a  new  sys- 
tem or  body  of  laws.  2.  The  digestion 
of  written  laws,  issued  at  various  times, 
and  without  regard  to  system.  3.  The 
digestion  of  unwritten  law,  contained  in 
judicial  decisions  and  authoritative  legal 
treatises.  The  ancient  codes  of  law  were 
for  the  most  part  works  of  new  legisla- 
tion ;  such  were,  for  example,  the  codes 
of  Solon  and  Draco,  the  Twelve  Tables, 
the  code  of  Diocles  of  Syracuse,  and 
others.  The  codices  of  Theodosius  and 
Justinian  afford  examples  of  the  digestion 
of  written  laws.  [Constitutions,  Ro- 
man.] The  Digest  or  Pandects  of  Jus- 
tinian afford  an  example  of  the  digestion 
Df  unwritten  law.  The  French  codes 
were  not  digests  of  the  existing  law  of 
i^' ranee,  either  written  or  unwritten  ;  but 
they  were  in  great  measure  founded  on 
the  existing  law.  The  same  may  be  said 
of  the  Prussian  Landrecht.  The  statutes 
for  consolidating  various  branches  of  the 
criminal  law,  the  bankruptcy  laws,  the 
customs  laws,  the  distillery  laws,  &c.,  are 
instances  of  the  digestion  of  the  written 
law  of  England.  The  Criminal  Law 
Commissioners  have  furnished  a  specimen 
of  a  digest  of  the  English  common  (or 
unwritten)  law  relating  to  theft.  {First 
lleport,  1835.)  The  digestion  of  existing 
law,  whether  written  or  unwritten,  re- 
quires merely  juristical  ability  ;  the 
making  of  new  laws  requires,  in  addition 
to  the  knowledge  and  skill  of  the  jurist, 
that  abilit)-  which  we  have  termed  legis- 
lative,   lu  other  words,  the  makiu;-  of 


new  laws  requires  both  attention  to  their 
utility  or  expediency,  and  technical  skill 
in  the  composition  or  drawing  of  thein^ 
Popular  forms  of  government  secure^H 
tolerably  careful  examination  of  laws, 
with  reference  to  their  expediency;  but 
they  do  not  secure  attention  to  the  tech 
nical  or  scientific  department  (tf  legisla- 
tion. Indeed  nearly  all  the  principal 
codes  of  laws  have  emanated  from  d 
potic  governments,  viz.  the  Roman,  P 
sian,  Austrian,  and  French  codes.  Th 
difficulty  of  passing  an  extensive  measure 
through  a  popular  legislature  has,  in  free 
governments,  discouraged  attempts  at 
systematic  digestion  of  the  law.  The  di- 
gest of  the  law  of  real  property  in  the 
state  of  New  York  however  affords  an 
example  of  such  digest  passed  by  a  popu- 
lar legislature. 

The  most  convenient  form  for  the  com- 
position of  laws  is  a  subject  which  has 
exercised  many  minds,  but  on  which  we 
cannot,  consistently  with  the  plan  of  this 
work,  make  more  than  a  few  remarks. 

The  inconveniences  arising  from  too 
great  prolixity  or  too  great  conciseness 
in  the  phraseology  of  laws  are  stated  by 
Lord  Bacon,  in  the  66th  and  67th  apho- 
risms of  his  eighth  book  De  Augmeiitis. 
If  an  attempt  be  made  by  an  enumera- 
tion of  species,  to  avoid  the  obscurity 
which  arises  from  the  use  of  large  gene- 
ric terms,  doubts  are  created  as  to  the 
comprehensiveness  of  the  law ;  for,  as 
Lord  Bacon  well  observes,  "  Ut  exceptio 
firinat  vim  legis  in  casibus  non  exceptis, 
ita  enumeratio  infix  mat  eam  in  casibus 
nou  enumeratis."  {lb.,  aph.  17.)  On 
the  other  hand,  vague  and  extensive 
terms,  if  unexplained,  are  obscure  and 
frequently  ambiguous.  The  best  mode 
of  producing  a  law  which  shall  at  once 
be  comprehensive,  perspicuous,  and  pre- 
cise, probably  is,  to  draw  the  text  of  the 
law  in  abstract  and  concise  language,  and 
to  illustrate  the  text  with  a  commentary, 
in  which  the  scope,  grounds,  and  meaning 
of  the  several  parts  of  the  law  are  ex- 
plained. A  commentary  such  as  we  now 
speak  of  was  suggested  by  Mr.  Bentham 
(  Traite's  de  Legislation,  tom.  iii.  p.  284  ; 
De  la  Codification,  s.  4),  and  the  penal 
code  recently  prepared  for  India  has  been 
drawn  according  to  this  plan.     Doubts 
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^^-ill  arise  in  practice  respecting  the  in- 
terpretation of  the  most  skilfully  drawn 
laws  ;  and  the  best  guide  to  the  interpre- 
tation of  a  law  is  an  authentic  declara- 
tion, made  or  sanctioned  by  the  legisla- 
ture which  enacted  it,  of  its  scope  or  pur- 
pose. The  want  of  such  a  commentary 
frequently  causes  the  scope  of  a  law  to 
be  unknown ;  and  hence  the  tribunals 
often  hesitate  about  enforcing  laws  which 
may  be  beneficial.  {Dig.,  lib.  i.  t.  3,  fr. 
21,  22.) 

It  seems  scarcely  necessary  to  say  that 
laws  ought,  where  it  is  possible,  to  be 
composed  in  the  language  most  intelli- 
gible to  the  persons  whose  conduct  they 
are  to  regulate.  In  countries  where  the 
great  majority  of  the  people  speak  the 
same  language  (as  in  England  or  France), 
no  doubt  about  the  choice  of  the  lan- 
guage for  the  composition  of  the  laws  can 
exist.  In  countries  however  where  the 
people  speak  different  languages,  or 
where  the  language  of  the  governing 
body  differs  from  that  of  the  people,  or 
where  the  bulk  of  the  people  speak  a  lan- 
guage which  has  never  received  any  lite- 
rary cultivation,  a  difficulty  arises  as  to 
the  language  in  which  the  laws  shall  be 
wi'itten.  Where  the  people  speak  dif- 
ferent languages,  authentic  translations 
of  the  original  text  of  the  laws  should  be 
published.  Where  the  language  of  the 
governing  body  differs  from  that  of  the 
people  (which  is  generally  the  case  in 
newly  conquered  countries),  the  laws 
ought  to  be  issued  in  the  language  of  the 
people.  It  is  comparatively  easy  for  a 
small  imraber  of  educated  persons  to 
learn  a  foreign  language ;  whereas  it  is 
impossible  for  the  people  at  large  speedily 
to  unlearn  their  own,  or  to  learn  a  new 
tongue.  Thus  the  Austrian  government 
in  Lombardy  uses  the  Italian  language 
in  all  public  documents.  When  the  lan- 
guage of  the  bulk  of  the  community  has 
not  received  a  literary  cultivation,  the 
language  used  by  educated  persons  for 
literary  purposes  must  be  employed  for 
the  composition  of  the  laws.  Thus  in 
Wales,  the  Highlands  of  Scotland,  and 
the  west  of  Ireland,  the  language  of  the 
laws  and  the  government  is  not  Celtic, 
but  English;  and  in  Malta,  where  the 
bulk   of  the  people  speak  a  dialect  of 


Arabic,  the  laws  are  published  and  ad- 
ministered in  Italian,  which  is  the  lite- 
rary language   of  the  island. 

An  able  analysis  of  the  logical  struc- 
ture of  a  legal  sentence,  and  an  explana- 
tion of  the  most  perspicuous  and  conve- 
nient manner  of  arranging  its  several 
parts  (consisting  of  antecedent  or  subse- 
quent conditions,  limitations,  exceptions, 
&c.)  will  be  found  in  a  paper  by  Mr. 
Coode,  appended  to  the  Report  of  the 
Poor  Law  Commissioners  upon  Local 
Taxation  (3  vols,  folio,  1 843). 
LEGITIMACY.  [Bastard.] 
LEGITIMATION.  [Bastard.] 
LETTER  or  POWER  OF  ATTOR- 
NEY is  an  instrument  by  which  one  per- 
son authorises  another  to  do  some  act  for 
him  :  it  may  be  used  in  any  lawful  trans- 
action, as  to  execute  a  deed,  to  collect 
rents  or  debts,  to  sell  estates,  and  other 
like  matters.  The  authority  must  be 
strictly  followed,  for  the  principal  is  only 
bound  by  the  acts  of  his  agent  to  the  ex- 
tent to  which  the  letter  of  attorney  autho- 
rises him,  and  if  the  agent  goes  beyond 
his  authority  he  is  personally  liable  to 
the  party  with  whom  he  contracts.  The 
power  which  authorises  an  attorney  or 
agent  to  do  some  particular  act  impliedly 
includes  an  authority  to  do  whatever  is 
incident  to  that  act ;  for  instance,  a  power 
to  demand  and  recover  a  debt  authorises 
the  arrest  of  the  debtor  in  all  cases  where 
it  is  permitted  by  law.  But  a  power  to 
receive  money  and  to  give  releases,  or 
even  to  transact  all  business,  does  not 
authorise  the  attorney  to  negotiate  bills 
received  in  payment.  In  fact  all  written 
powers,  such  as  letters  of  attorney  or 
letters  of  instruction,  receive  a  strict  in- 
terpretation ;  the  authority  is  never  ex- 
tended beyond  that  which  is  given  in 
ternjs,  or  is  absolutely  necessary  for 
carrying  the  authority  into  effect.  An 
attorney,  unless  power  be  specially  given 
him  fi)r  that  purpose,  cannot  delegate  his 
authority  or  appoint  a  substitute,  and, 
generally  speaking,  the  words  of  general 
authority  usually  inserted  in  letters  of  at- 
torney, after  giving  the  particular  autho- 
rity, do  not  enlarge  it. 

The  authority  nmst  be  executed  during 
the  life  of  the  person  who  gives  it,  for 
the  act  which  is  done  by  the  attorney  iu 
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considered  to  be  the  aot  of  him  who 
gives  the  authority. 

Powers  of  attorney  are  generally  exe- 
cuted under  hand  and  seal,  that  is,  by 
deed,  and  where  they  contain  an  authority 
to  bind  the  principal  by  deed,  it  is  essen- 
tial that  they  should  be  so  executed.  When 
the  agent  signs  any  instrument  which  is  to 
bind  his  principal,  he  must  sign  it  in  the 
name  of  the  principal,  and  not  in  his  own 
name. 

A  power  of  attorney,  unless  it  be  given 
as  a  security,  is  revocable  either  by  the 
personal  interference  of  the  principal  or 
by  his  granting  a  new  power  to  another 
person.  But  if  the  power  has  been  given 
as  a  security,  it  has  been  decided  that  it 
is  not  revocable  by  the  principal. 

A  letter  of  attorney  is  also  in  general 
revoked  by  the  bankruptcy  of  the  princi- 
pal, unless  it  is  coupled  with  an  interest. 
(Paley's  Principal  and  Agent,  and  the 
various  treatises  on  mercantile  law.) 

LETTERS  OF  CREDENCE.  [Am- 
bassador.] 

LETTER  OF  CREDIT.  [Credit, 
Letter  of.] 

LETTER  OF  MARQUE.  [Priva- 
teer.] 

LETTERS  PATENT,  the  king's 
letters,  sealed  with  the  great  seal.  These 
grants,  says  Blackstone  {Comment,  b.  ii. 
ch.  21),  whether  of  lands,  honours,  li- 
berties, franchises,  or  anything  else  that 
can  be  granted,  are  contained  in  charters 
or  letters  patent,  that  is,  open  letters, 
literal  patentes.  They  are  so  called  be- 
cause they  are  not  sealed  up,  but  open  to 
view,  with  the  great  seal  pendant  at  the 
bottom,  and  are  usually  directed  or  ad- 
dressed by  the  king  to  all  his  subjects  at 
large.  Letters  patent,  in  the  time  of 
Queen  Elizabeth,  as  well  as  in  several 
preceding  reigns,  were  not  unusually  ob- 
tained far  purposes  of  mere  monopoly. 
They  are  now  frequently  granted  under 
tlie  royal  authority  as  the  reward  of  in- 
genuity, and  are  in  some  cases  the  only 
means  by  which  a  man  can  secure  any 
compensation  for  a  discovery,  or  for  the 
labour  and  expense  which  he  may  have 
employed  in  perfecting  an  invention.  The 
consideration  of  the  legal  rights  of  pa- 
tentees, and  of  the  modes  in  which  they 
may  be  acquired  and  secured,  properly 


belongs  to  the  head  of  Patents.  At  pre- 
sent it  may  be  sufficient  to  refer  the 
reader  to  Collier,  *  Essay  on  the  Law  of 
Patents  for  New  Inventions ;  to  which 
are  prefixed  two  chapters  on  the  General 
History  of  Monopolies,  and  on  their  In- 
troduction and  Progress  in  England  to 
the  time  of  the  Interregnum,'  8vo.  Lond. 
1803;  to  Hand,  'Law  and  Practice  of 
Patents  for  Inventions,'  Svo.  Lond.  1808; 
Godson,  '  Practical  Treatise  on  the  Law 
of  Patents,'  8vo.  Lond.  1823;  with  the 
'  Supplement,'  8vo.  Lond.  1832 ;  and 
Rankin, '  Analysis  of  the  Law  of  Patents,* 
8vo.  Lond.  1824.  Many  letters  patent 
have  been  granted  by  the  king  to  the 
founders  of  schools  and  other  charitable 
endowments,  empowering  the  donor  to 
make  rules  and  ordinances  for  the  go- 
vernment of  his  charity,  and  constituting 
into  a  body  corporate  those  persons  and 
their  successors  whom  the  founder  should 
choose  or  nominate. 

LETTERS,  THREATENING.  [C 
MiNAL  Law.] 

LEVANT  COMPANY.  [Joint- 
Stock  Companies.] 

LEVARI  FACIAS.  [Benefice,  p. 
347.] 

LEX.     [Law.] 

LEX  MERCATORIA,  or  LAW- 
MERCHANT,  in  a  general  sense,  denotes 
the  usages  and  customs  of  merchants 
which,  having  been  adopted  as  part  oi 
the  law  of  most  countries,  and  particu- 
larly of  maritime  states,  for  the  proteo 
tion  and  encouragement  of  trade,  have 
been  termed  a  branch  of  the  law  of  Na- 
tions. (Blackstone's  Commentaries,  vol, 
iv.  p.  67.)  In  this  general  si g-nifi cation 
of  the  term,  the  law-merchant  is  at  the 
present  day  extremely  indefinite,  as  dif- 
ferent countries  have  adopted  different 
portions  of  it,  and  the  mercantile  usages 
and  customs  common  to  all  are  few  in 
number.  Some  centuries  ago,  however, 
when  the  transactions  of  commerce  were 
less  complicated,  and  the  rules  by  which 
they  were  governed  were  consequently 
simple,  the  provisions  of  the  Lex  Merca- 
toria  appear  to  have  been  better  under- 
stood and  ascertained.  Thus  we  find  the 
law -merchant  frequently  referred  to  in 
general  terms  by  our  earlier  English  sta- 
luces  and  cuariers  as  a  well-known  system. 
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%ud  distinguished  from  the  ordinary  law  ; 
qs,  for  instance,  in  the  st-at.  27  Edw.  IIL, 
1353,  it  is  declared  "  that  all  merchants 
coming  to  the  Staple  shall  be  ordered  ac- 
cording to  the  law-merchant,  and  not 
according  to  the  common  law  of  the 
land;"  and  the  Charta  Mercatoria,  31 
Edw.  L,  1304,  directs  the  king's  bailiffs, 
ministers,  &c.  "  to  do  speedy  justice  to 
merchants,  secundum  legem  Mercatoriam." 
Coke  mentions  the  law-merchant  as 
one  of  the  great  divisions  of  which  the 
law  of  England  is  composed  (Co.  Litt., 
11,  b),  and  the  custom  of  merchants  is 
said  to  be  part  of  the  law  of  England 
of  which  the  courts  are  to  take  judicial 
notice.  (  Vanheath  v.  Turner,  Winch's 
Reports,  p.  24.)  This,  however,  must  be 
understood  to  apply  only  to  general  cus- 
toms, as  the  rule  does  not  comprehend 
particular  or  local  usages  which  do  not 
form  part  of  any  general  system.  The 
generality  of  the  expression  has  caused 
much  misunderstanding,  and  merchants 
in  England  have  been  often  led  to  infer, 
that  wlien  practices  or  rules  of  trade  have 
become  established  among  them  so  as  to 
become  "  customs  "  in  the  common  mean- 
ing of  the  term,  they  form  part  of  the  law 
of  the  land.  This  misconception  has  fre- 
quently led  to  improper  verdicts  of  juries 
in  mercantile  trials.  It  is  clear,  however, 
that  the  Lex  Mercatoria,  when  used  with 
reference  to  English  law,  like  the  Lex  et 
Consuetude  Parliamcnti,  merely  describes 
a  general  head  or  division  of  the  system. 
Wliat  customs  or  rules  are  comprehended 
under  that  division  must  always  be  mat- 
ter of  law  for  the  consideration  of  the 
judges;  and  it  is  said  by  Chief-Justice 
Hobart,  in  the  case  of  Vanlieath  v.  Turner 
above  cited,  that  if  they  doubt  about  it, 
they  may  "  send  for  the  merchants  to 
know  their  custom,  as  tliey  may  send  for 
the  civilians  to  know  their  law."  The 
principle  seems  to  be  as  alluded  to  by 
Lord  Hale  in  a  case  in  Ilardres's  Reports, 
p.  480,  that  the  courts  are  bound  to  take 
notice  of  the  general  law  of  merchants  ; 
but  that,  as  they  cannot  know  all  the  cus- 
toms which  form  part  of  that  law,  they 
may  inform  themselves  by  directing  an 
issue  or  making  inquii'y  in  some  less 
formal  manner.  The  latter  mode  has  not 
mifrequeiitly  been   adopted    in   modern 


times,  and  evidence  of  mercantile  customs 
has  sometimes  been  given  before  juries. 
Vvhen  the  custom  is  ascertained,  the 
court  may  declare  it  to  be  legal  or  not 
according  to  their  judgment;  for  the  ex- 
pression, that  the  court  is  bound  to  take 
notice  of  the  general  law  of  merchants, 
does  not  mean,  or  should  not  mean,  that 
the  custom,  simply  as  such,  must  be  re- 
cognised as  law  by  the  judges.  The  re- 
cognition of  the  custom  by  the  judges 
makes  it  law.  However,  when  the  judges 
do  recognise  a  general  custom  of  trade, 
people  are  apt  to  consider  that  the  custom 
which  the  judges  recognise  as  applicable 
to  the  particular  case,  is  itself  the  law, 
instead  of  considering,  as  they  ought  to 
do,  that  the  judges,  finding  the  custom 
to  be  general  and  a  good  custom,  declare 
it  to  be  legal.  "When  once  the  custom  has 
been  thus  recognised,  it  is  law,  and  not 
before.  (1  Douglas's  Reports,  p.  654;  1 
Bingham's  Reports,  p.  61.) 

LIBEL  (from  the  Latin  'libellus,'a 
little  book)  is  a  malicious  defamation, 
expressed  either  in  writing,  or  by  signs, 
pictures,  &c.,  tending  either  to  blacken 
the  memory  of  one  who  is  dead,  or  the 
reputation  of  one  who  is  alive,  and  there- 
by exposing  him  to  public  hatred,  con- 
tempt, or  ridicule.     (Ilawkins,,  P.  C.) 

This  species  of  Defamation  is  usually 
termed  written  scandal,  and  from  the  con- 
siderations that  the  offence  is  committed 
upon  greater  deliberation  than  the  mere 
utterance  of  words,  which  are  frequently 
employed  hastily  and  without  thought, 
and  that  the  effect  of  a  writing  continues 
longer  and  is  propagated  farther  and 
wider  than  verbal  defamation,  it  is  gene- 
rally treated  as  a  more  serious  mode  of 
defamation  than  Slander.    [Slandku.] 

Whatever  written  words  tend  to  render 
it  man  ridiculous  or  to  lower  him  in  the 
estimation  of  the  world  amount  to  a  li- 
bel ;  although  the  very  same  expressions, 
if  spoken,  would  not  have  been  slander 
or  defamation  in  the  legal  sense  of  those 
words.  To  complete  the  offence,  publica- 
tion is  necessary,  that  is,  the  comnmnica- 
tion  of  the  libel  to  some  person,  either  the 
person  himself  who  is  libelled  or  any 
other.  The  mere  writing  of  defamatory 
matter  M-ithout  publication  is  not  an  of- 
fence punishable  by  law  ;  but  if  a  libel  in 
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a  man's  handwriting  is  found,  the  proof 
is  thrown  upon  him  to  show  that  he  did 
not  also  publish  it. 

There  are  two  modes  in  which  libellers 
may  be  punished,  by  indictment  or  cri- 
minal information  and  by  action. 

Indictment  or  criminal  information  is 
for  the  public  offence  (as  it  is  termed),  for 
every  libel  has  a  tendency  to  a  breach  of 
the  peace  by  provoking  the  person  li- 
belled ;  the  civil  action,  which  is  on  the 
case,  is  to  recover  damages  by  the  party 
for  the  injury  caused  to  him  by  the  libel. 

On  the  criminal  prosecution  it  was 
till  recently  wholly  immaterial  whether 
the  libel  were  true  or  false,  inasmuch  as 
it  equally  tended  to  a  breach  of  the  peace, 
and  the  provocation,  not  the  falsehood, 
was  the  thing  to  be  punished ;  and  there- 
fore the  defendant  on  an  indictment  for 
publishing  a  libel  was  not  allowed  to  al- 
lege the  truth  of  it  by  way  of  justification. 
But  in  a  civil  action  the  libel  must  appear 
to  be  false  as  well  as  scandalous,  for  the 
defendant  may  justify  the  truth  of  the 
facts,  and  show  that  the  plaintiff  has  re- 
ceived no  injury.  It  is  true  that  in  one 
sense  the  person  may  have  received  great 
injury,  that  is,  loss  of  character  and  profit, 
by  the  publication  of  the  libel ;  and  there- 
fore the  word  injury  must  here  be  taken 
iu  the  proper  sense  of  injury,  as  explained 
in  Dajiage. 

But  although  the  truth  of  a  libel  was 
no  justification  in  a  criminal  prosecution, 
yet  it  was  so  far  considered  an  extenuation 
of  the  offence,  that  the  Court  of  King's 
Bench  would  not  grant  a  criminal  infor- 
mation unless  the  prosecutor  by  affidavit 
distinctly  and  cleai'ly  denied  the  truth  of 
the  matters  imputed  to  him,  except  in  those 
cases  where  the  prosecutor  resided  abroad, 
or  where  the  imputations  were  so  general 
and  indefinite  that  they  could  not  be  ex- 
pressly contradicted,  or  where  the  libel 
was  a  charge  against  the  prosecutor  for 
language  held  by  him  in  parliament. 

A  fair  report  of  judicial  proceedings 
does  not  amount  to  a  libel,  but  a  publica- 
tion of  ex-parte  proceedings  before  a 
magistrate  may  be  punished  as  such. 

A  petition,  containing  scandalous  mat- 
ter, presented  to  parliament  or  to  a  com- 
mittee of  either  House,  and  legal  proceed- 
ings of  any  kimi,  however  scandalous  the 


words  used  may  be,  do  not  amount  to  a 
libel.  But  if  the  petition  were  delivered 
to  any  one  not  being  a  member  of  parlia- 
ment, or  the  legal  proceedings  were  com- 
menced in  a  court  not  having  jurisdiction 
of  the  cause,  they  would  not  be  privileged. 
Confidential  communication  reasonably 
called  for  by  the  occasion,  as  charges 
made  by  a  master  in  giving  the  character 
of  his  servant  to  a  party  inquiring  after 
it,  or  a  warning  by  a  person  to  another 
with  whom  he  is  connected  in  business  as 
to  the  credit  or  character  of  a  third  party 
about  to  deal  with  him,  are  considered  as 
privileged  conmumications,  and  are  not 
deemed  to  be  libels  unless  malice  be 
proved,  or  the  circumstances  be  such  that 
malice  may  be  inferred  by  the  jury. 

It  was  long  a  disputed  question  whether 
the  jury,  in  a  criminal  prosecution  for 
libel,  should  deliver  their  verdict  only 
with  reference  to  the  facts  of  the  publi- 
cation of  the  libel  and  of  the  matter  of  it, 
or  should  also  found  their  verdict  on  their 
opinion  of  the  matter  being  libellous  or 
not.  It  was  contended  by  the  judges  and 
most  of  the  lawyers  that  the  judge  should 
determine  whether  the  matter  was  a  libel 
or  not,  and  charge  the  jury  acco-rdingly. 
But  it  was  settled  by  an  act  of  parliament 
that  the  jury  must  find  not  only  the  fact 
of  publishing,  but  whether  the  matter  in 
question  be  a  libel  or  not  (32  Geo.  III. 
c.  60,  extended  to  Ireland  by  33  Geo.  III. 
c.  43).  In  a  civil  action  the  question 
whether  the  publication  is  or  is  not  a  libel 
is  decided  by  the  judge  or  court. 

The  punishment  iu  a  criminal  prose- 
cution may  be  fine  and  imprisonment ; 
and  upon  a  second  conviction  for  pub- 
lishing a  blasphemous  and  seditious  libel, 
the  court  might  sentence  the  offender  to 
banishment  for  any  term  it  might  think 
fit.  (1  Geo.  IV.  c.  8.)  But  this  was  re- 
pealed by  11  Geo.  IV.  &  1  Wm.  IV.  c. 
73. 

The  printer  of  a  libel  is  liable  to  pro- 
secution as  well  as  the  writer,  and  so  is 
the  person  who  sells  it,  even  tliough  he 
is  ignorant  of  its  contents. 

By  the  28th  section  of  38  Geo.  III.  c. 
78,  a  bill  of  discovery  may  be  supported 
against  the  editor  of  a  newspaper  or  other 
pjrson  concerned  in  the  publication  or 
mterested  in  the  property  thereof,  to  com- 
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pc:*!  a  disclosure  of  the  name  of  the  author 
of  the  libel,  or  of  the  name  of  any  person 
connected  with  the  publication  against 
wiioin  the  party  libelled  may  think  proper 
to  bring  an  action ;  and  such  a  bill  may 
also  be  maintained  against  any  person 
suspected  of  being  the  author,  which 
would  compel  him  to  discover  on  oath 
whether  he  did  or  did  not  write  the  libel 
in  question.  (Blackstone,  Com. ;  Starkie 
and  Holt,  On  Libel ;  Selw.,  N.  P. ;  Bac, 
Abr.,  tit.  "  Libel ;"  Law,  Criminal.) 

The  act  of  6  &  7  Vict.  c.  96,  entitled 
'  An  act  to  amend  the  law  respecting 
defamatory  words  and  libel,'  has  made 
some  alterations  in  the  law  of  defamation 
and  libel.  The  act  commences  with  the 
preamble,  "  For  the  better  protection  of 
private  character,  and  for  more  effectually 
securing  the  liberty  of  the  press,  and  for 
better  preventing  al)uses  in  exercising 
the  said  liberty,  be  it  enacted,"  &c.  The 
act  enacts — §  1,  That  in  any  action  for 
defamation  it  shall  be  lawful  for  the  de- 
fendant, subject  to  a  certain  notice  in 
writing  therein  described,  to  give  in  evi- 
dence in  mitigation  of  damages,  that  he 
made  or  offered  an  apology  to  the  plaintiff 
for  such  defamation  at  such  time  as  in 
the  said  section  is  more  particularly  de- 
scribed. 

§  2  enacts.  That  in  an  action  for  a  libel 
contained  in  any  public  newspaper  or 
other  periodical  publication,  it  shall  be 
competent  to  the  defendant  to  plead  that 
such  libel  was  inserted  without  actual 
malice  and  without  gross  negligence,  and 
that  at  such  time  as  the  section  mentions 
lie  inserted  in  such  newspaper  or  other 
periodical  publication  a  full  apology  for 
the  said  libel,  or  made  such  other  apology 
as  in  the  said  section  is  more  particularly 
described. 

§  ."i  enacts.  That  if  any  person  shall 
I  publish  any  libel  upon  any  other  person. 
or  shall  directly  or  indirectly  threaten  to 
print  or  publish,  or  shall  directly  or  indi- 
rectly propose  to  abstain  from  printing  or 
piil)lishing,  or  shall  directly  or  indirectly 
oiler  to  prevent  tlie  printing  or  publishing 
of  any  matter  or  thing  touching  any  other 
perM)n,  with  intent  to  extort  any  money  or 
security  for  money  or  any  valuable  thing 
from  such  or  any  other  person,  or  with 
Inient  to  riducr  an;  person  to  confer  or 


procure  for  any  person  any  appointment 
or  office  of  profit  cr  trust,  such  offender 
on  conviction  may  be  imprisoned  for  any 
term  not  exceeding  three  years.  This 
enactment  does  not  in  any  way  affect  any 
law  as  to  the  sending  or  delivery  of  threat- 
ening letters  or  writings. 

§  4  enacts,  That  if  any  person  shall 
maliciously  publish  any  defamatory  libel, 
knowing  the  same  to  be  false,  on  convic- 
tion he  shall  be  liable  to  two  years'  impri- 
sonment, and  to  pay  such  fine  as  the 
court  shall  award. 

§  5  enacts,  That  if  any  person  shall 
maliciously  publish  any  defamatory  libel, 
on  conviction  he  shall  be  liable  to  fine  or 
imprisonment,  as  the  court  may  award, 
but  the  imprisonment  is  not  to  exceed 
one  year. 

§  6  makes  an  important  change.  It 
enacts.  That  on  the  trial  of  any  indict- 
ment or  information  for  a  defamatory 
libel,  the  defendant  having  pleaded  such 
plea  as  in  this  section  is  afterwards  men- 
tioned, the  truth  of  the  matters  charged 
may  be  inquired  into,  but  shall  not 
amount  to  a  defence,  unless  it  was  for 
the  public  benefit  that  the  said  matters 
charged  should  be  published.  The  de- 
fendant must  in  his  plea  to  such  indict- 
ment or  information  allege  the  truth  of 
the  matters  charged  in  the  manner  that 
is  required  in  pleading  a  justification  to 
an  action  for  defamation. 

§  7  enacts.  That  when  on  the  trial  of 
any  indictment  or  information  for  the 
publication  of  a  libel,  under  the  plea  of 
Not  Guilty,  evidence  shall  have  been 
given  which  shall  establish  a  presump- 
tive case  of  publication  against  the  de- 
fendant by  the  act  of  any  other  person 
by  his  authoi-ity,  it  shall  be  competent  to 
tue  defendant  to  prove  that  such  publi- 
cation was  made  without  his  authority, 
consent,  or  knowledge,  and  that  the  said 
publication  did  not  arise  from  want  of  due 
care  or  caution  on  his  part. 

§  8  enacts,  That  in  the  case  of  any 
indictment  or  information  by  a  private 
prosecutor  for  the  publication  of  any  de- 
famatory libel,  if  judgment  be  given  for 
the  defendant,  he  shall  be  entitled  to 
recover  from  the  prosecutor  the  costs 
that  he  has  sustained  by  reason  of  such 
indictment  or  information ;  and  that  upoii 
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a  special  plea  of  justification  to  such  in- 
thctment  or  information,  if  the  issue  be 
found  for  the  prosecutor,  he  shall  be  en- 
titled to  recover  from  the  defendant  the 
costs  sustained  by  him  by  reason  of  such 
plea. 

This  act  does  not  extend  to  Scotland, 
§  10.  As  it  was  doubted  whether  or 
not  it  did  extend  to  Ireland,  this  act  was 
extended  to  Ireland  by  8  &  9  Vict.  c.  75. 

Defamation  and  libel  were  punished 
among  the  Romans.  The  oldest  extant 
rule  about  defamation  and  libel  is  con- 
tained in  the  fragments  of  the  *  Twelve 
Tables,'  which  punished  both  slanderous 
words  and  libellous  writings.  (Cicero, 
De  Repub.,  iv.  10.)  The  penalty  was 
capital  (in  the  Roman  sense  of  that  term), 
and  it  appears  to  have  been  death.  Libel- 
lous writings  were  generally  denominated 
"  famosa  carmina  "  and  ''  mala  carmina." 
In  course  of  time  the  Praetorian  Edict 
modified  the  old  law,  or  probably  it  fell 
Into  disuse.  The  praetor  allowed  an 
action  for  slander  which  was  against 
*'  boni  mores  "  {IHg.  47,  tit.  10,  s.  15)  ; 
md  against  "  boni  mores "  means,  that 
which  was  disapproved  of  by  the  positive 
morality  of  the  community  and  tended  to 
bring  infamy  or  odium  on  the  person 
against  whom  it  was  directed.  The  tech- 
nical word  for  this  kind  of"  slander  "  was 
Convicium,  which  properly  meant  some- 
thing said  to  a  man's  face  that  was  injuri- 
ous ;  but  the  commentators  on  the  Edict 
laid  it  down  that  there  might  be  Con- 
vicium even  if  the  person  against  whom 
it  was  directed  was  not  present.  Con- 
vicium in  fact  was  personal  abuse  which 
tended  to  damage  a  man  and  was  said 
with  circumstances  of  great  publicity. 
But  the  Praetor's  Edict  extended  to  other 
cases,  and  allowed  an  action  wherever  a 
man  had  done  or  said  anything  which  in- 
jured a  person's  character.  This  general 
clause  included  libellous  writings,  and 
many  other  things,  such  as  certain  modes 
of  soliciting  women's  chastity,  and  ad- 
dressing them  in  obscene  language.  The 
penalty  in  all  these  was  a  sum  of  money 
assessed  by  Recuperatores  as  damages. 

Under  the  imperial  government  the 
term  *'  liber  famosus, "  often  occurs :  it 
giguines  any  writing  in  prose  or  verse 
vhich  tended  to  injure  a  man's  character 


(ad  infamiam  alicujus).  The  ofl'enctt 
consisted  in  writing  the  libel,  spreading 
it  about  or  selling  it,  or  in  causing  these 
things  to  be  done  maliciously  (dolo  malo) ; 
it  made  no  difference  whether  the  libel 
was  anonymous  or  had  a  false  name  to 
it.  The  penalty  was  (according  to  some 
law,  the  name  of  which  is  not  known) 
that  the  libeller,  if  convicted,  became  "  in- 
testabilis,"  that  is,  he  could  not  make  a 
will  or  be  a  witness  to  a  will.  {Dig.  28, 
tit.  1,  s.  18.)  A  senatusconsultum  ex- 
tended the  penalties  of  thi«  lex  to  cases 
where  there  was  no  writing,  but  only 
marks  which  were  of  a  like  tendency ; 
this  must  mean  drawings  a^d  caricatures, 
such  as  are  now  published  ^in  London. 
Everything  therefore  which  tended  to  the 
"  infamia"  of  a  person,  writings  in  prose 
or  verse,  and  drawings,  whether  a  man 
was  mentioned  or  not  mentioned,  pro- 
vided the  person  intended  was  clearly 
pointed  at  by  such  writings  or  drawings, 
were  punishable  offences;  and  writer, 
draftsman,  and  all  concerned  were  liable 
to  the  legal  penalty. 

This  legislation  seems  to  belong  to  the 
Imperial  period,  though  it  was  not  in- 
tended to  protect  the  emperor  only.  Au- 
gustus commenced  this  legislation  (Sueton. 
Octavian.,  55),  and  probably  his  chief 
object  was  to  protect  himself.  The  Ro- 
man Cffisars,  like  other  high  pereonages 
in  modern  times,  were  the  objects  of 
pasquinades  and  various  /inds  of  com- 
positions which  were  intended  to  satirize 
them  and  make  them  ridiculous.  Ti»<i 
penalty  of  the  law  of  Augustus  is  nol 
certain  ;  but  in  later  times  various  Senatus 
consulta  increased  the  penalty  to  Deporta- 
tion or  perhaps  only  relegation.  If  the  au- 
thor of  a  liber  famosus  had  been  punished 
in  a  criminal  prosecution  (judicium  publi- 
cum), the  injured  person  might  still  have 
his  action,  if  he  was  mentioned  by  name 
in  the  libel.  {Dig.  47,  tit.  10,  s.  fi.)  But 
if  a  man  libelled  a  guilty  person  (no- 
cens),  it  was  considered  equitable  that  he 
should  not  be  subject  to  any  legal  penalty, 
"  because  the  bad  deeds  of  evil-doers 
ought  to  be  known,  and  it  was  expedient 
that  they  should  be  known."  Compare 
the  fi  &  7  Vict.  c.  96,  §  6. 

The  "libri  faniosi,"  or  "  libelli  famosi," 
of  the  Imperial  period,  signified  anony- 


LIBERTY. 


257  ] 


LIBERTY. 


mous  writings,  which  contained  a  charge 
against  some  person,  and  were  either  sent 
to  the  Cffisar  or  to  some  magistrate,  or 
put  in  some  place  where  they  might  be 
found,  for  the  purpose  of  causing  injury 
to  the  person  accused.  This  is  the  only 
signification  of  the  expression  "libelli 
faniosi,"  in  the  Theodosian  and  Justinian 
codes.  Constantine  the  Great  declared 
that  such  charges  should  not  prejudice 
any  person  who  was  mentioned  in  them, 
and  that  such  writing  should  be  burnt 
when  the  author  was  unknown.  If  the 
author  was  discovered,  he  was  punishable 
even  if  he  could  prove  the  truth  of  the 
matter  contained  in  the  writing.  Other 
constitutions  on  the  same  subject  were 
made  after  the  time  of  Constantine. 

(Rein,  Das  Criminalrecht  der  Homer.) 

LIBERTI'NUS.     [Slave.] 

LIBERTY.  This  word  is  the  Latin 
lihertas.  The  con-esponding  Teutonic 
word  is  freiheit,  or,  as  it  appears  in 
English,  freedom. 

Liberty  and  freedom  are  familiar 
words  with  indefinite  meanings.  '  Liber,' 
the  adjective  which  corresponds  to  the 
noun  '  libertas,'  is  properly  opposed  to 
*  servus,'  or  *  slave  ;'  and  libertas  is  the 
status  of  a  freeman,  as  opposed  to  ser- 
vitiis,  or  the  status  of  a  slave.  This  di- 
vision of  freemen  (liberi)  and  slaves 
(servi)  was  the  fundamental  division  of 
persons  in  the  Roman  law  (Gains,  i.  9), 
This  word  Liberty,  then,  in  its  origin  in- 
dicates merely  the  personal  status  of  a 
man  as  contrasted  with  the  condition  of 
servitude.  In  Greek  the  like  opposition 
is  expressed  by  two  other  words  (Seo-- 
-rrdrris,  SoCXos).  But  the  word  Libertas 
had  also  a  political  meaning  among  the 
Romans.  When  the  Itomans  had  ejected 
their  last  king  they  considered  that  they 
had  obtained  their  Liberty  (Livy,  ii.  1), 
The  political  meaning  of  litx^rtas  (liberty) 
was  derived  from  the  contrast  of  liberty 
and  servitude  in  the  person  of  indivi- 
duals ;  and  if  the  mass  of  a  nation  were 
subjected  to  the  arbitrary  rule  of  one 
man,  that  was  considered  a  kind  of  ser- 
vitude, and  the  deliverance  from  it  was 
culled  liljertas,  a  term  which  in  tliis  sense 
is  clearly  derived  from  the  notion  of  li- 
berty as  obtaiiied  by  him  who  was  once 
a  slave. 

VOi.    11. 


In  the  Greek  writers  the  words  (Secr- 
TTOTTjs  and  SovAos)  which  respectively 
signify  master  and  slave  were  also  ap- 
plied in  a  political  sense  to  signify  mo- 
narch and  subjects.  The  Persian  king 
was  master  (Seo-TrJrTjs),  and  his  subjects 
were  slaves  (SovAot). 

The  political  sense  then  of  liberty  and 
freedom,  if  traced  to  its  source,  is  founded 
on  the  notions  of  personal  liberty  as  con- 
trasted with  personal  servitude.  He  who 
became  free  from  being  a  slave  in  a  re- 
public became  a  .member  of  the  state,  in 
which  he  formerly  had  no  political  exist- 
ence. It  is  implied  by  the  circumstance 
of  his  becoming  free  that  he  became  a 
citizen,  though  positive  law,  as  among 
the  Romans,  might  limit  the  degree  in 
which  he  thereby  obtained  citizenshijn 
[Citizen.]  Slavery  may  and  did  exist 
in  many  states  of  antiquity  which  were 
under  monarchical  or  tyrannical  rule ; 
but  he  who  was  the  slave  of  an  individual 
in  any  such  state,  and  obtained  his  free- 
dom, did  not  thereby  become  a  citizen, 
but  was  merely  released  from  the  duty 
that  he  owed  to  his  master :  he  still  owed 
together  with  others  the  duty  of  perlect 
obedience  to  an  individual  monarch  or 
tyrant. 

The  words  liberty  and  freedom,  as 
political  terms,  have  always  been  used  to 
express  a  condition  of  a  people  in  which 
they  are  to  some  degree  at  least  secured 
against  the  arbitrary  rule  of  an  indivi- 
dual or  of  a  small  number  of  persons ; 
and  the  word  slavery,  in  its  political 
sense,  is  applied  to  nations  in  which  the 
mass  of  the  people  have  not  reasonable 
security  for  their  lives  and  property 
against  the  capricious  rule  of  one  man 
or  of  a  number  of  persons  who  form  a 
small  minority  of  the  whole. 

That  which  is  really  meant  by  po- 
litical freedom  and  liberty  is  nothing 
more  than  a  form  of  govtrnnient  ^vhich 
shall  in  some  degree  at  leust  secure  to  the 
people  the  enjoyment  of  life  and  of  their 
property  against  the  tyranny  of  one  mau 
or  of  a  few.  Freedom  and  liberty  tlieu 
are  terms  which  can  oidy  be  applied  to 
constitutional  governments  [Constitc; 
tionJ,  and  to  republics,  in  the  proper 
sense  of  that  term.  There  is  no  politiciil 
ljl#»rtv  or  freedom  under  any  other  form 
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of  government,  though  under  a  monarchy, 
when  the  administration  is  good,  there 
may  be  in  many  respects  more  personal 
freedom  than  there  is  in  a  pure  de- 
mocracy. But  the  essential  quality  by 
which  political  liberty  or  freedom  is  dis- 
tinguished is  simply  this  :  the  sovereign 
power  is  not  in  tlie  hands  of  one  or  of  a 
small  minority,  but  it  is  either  distributed 
among  the  whole  community  or  a  con- 
siderable part  of  it. 

Political  liberty  does  not  exist  in  some 
civilized  nations  in  Europe,  in  Prussia 
for  instance.  Political  liberty  does  not 
exist  in  Russia.  In  some  countries  where 
it  does  not  exist,  it  is  the  general  opinion 
that  its  existence  would  be  a  benefit  to 
the  whole  nation.  In  other  countries  the 
mass  of  the  people  are  still  in  such  a 
condition  that  political  liberty  could  not 
exist,  for  political  liberty,  as  already 
stated,  means  that  the  sovereign  power 
must  be  in  the  hands  of  a  large  number, 
and  they  must  possess  intelligence  enough 
to  enable  them  to  exercise  and  keep  the 
power ;  but  there  are  nations  where  the 
mass  of  the  people  are  too  ignorant  to  ex- 
(  rcise  or  keep  any  political  power. 

The  highest  degree  of  political  liberty 
vs  in  a  Democracy  [Democracy]  ;  for  it 
is  that  form  of  government  which  is  fur- 
thest removed  from  a  monarchy.  The 
relationship  of  monarch  and  subject  is 
the  like  relationship  to  master  and  slave. 

A  nation  which  strives  for  its  liberty 
strives  for  a  popular  form  of  government, 
■whether  it  be  a  constitutional  kingly  form 
or  a  democracy.  But  Liberty  is  a  spe- 
cious word,  often  ill  understood;  and 
many  who  have  cried  out  for  liberty  have 
either  not  considered  exactly  what  it  is 
they  want,  or  they  have  supposed  that 
liberty  would  free  them  from  many  evils 
which  they  consider  to  be  peculiar  to  a 
state  of  political  slavery.  It  is  now  gene- 
rally admitted,  that  in  those  states  where 
a  large  part  of  the  population  have  equal 
political  knowledge  with  the  few,  who 
direct  administration,  the  general  inter- 
ests are  best  served  by  this  large  num- 
ber participating  in  the  government.  Po- 
litical liberty  then,  to  some  extent  or 
'iegree,  is,  in  many  countries,  necessary 
jor  securing  the  advantages  of  good  ad- 
miEistration.     But  there  are  many  evils  i 


incident  to  states,  which  are  not  due 
to  the  want  of  political  liberty ;  and  it  is 
therefore  a  matter  of  importance  for  those 
who  would  make  changes  in  government 
to  consider  whether  the  evils  of  which 
they  complain  are  owing  to  the  want  of 
political  liberty  or  to  other  causes. 

The  notion  of  political  liberty  has  been 
based  upon  the  analogy  already  pointed 
out  between  Political  Liberty  and  Per- 
sonal Liberty  ;  which  is  a  false  analogy, 
though  an  historical  one.  Man,  it  has 
been  assumed,  is  naturally  free.  No 
man  is  naturally  or  by  nature  another 
man's  slave.  As  no  man  is  naturally  a 
slave,  so  all  mankind  have  naturally  a 
right  to  political  liberty,  and  just  govern- 
ment arises  from  the  consent  of  the  go- 
verned. 

On  these  assumptions  rests  the  Ameri- 
can Declaration  of  Independence :  "  We 
hold  these  truths  to  be  self-evident :  that 
all  men  are  created  equal ;  that  they  are 
endowed  by  their  Creator  with  certain 
inalienable  rights ;  that  among  these  are 
life,  liberty,  and  the  pursuit  of  happiness; 
that  to  secure  these  rights  governments 
are  instituted  among  men,  deriving  their 
joint  powers  from  the  consent  of  the  go 
verned,"  &c. 

In  this  passage  Liberty  seems  to  mean 
the  personal  status,  which  is  opposed  to 
slavery ;  and  it  is  on  the  assumption  of 
the  equality  by  birth  and  the  endow- 
ment of  all  men  with  certain  inalienable 
rights,  that  this  instrument  would  found 
the  American  title  to  Political  Liberty. 
It  involves  the  doctrine  of  the  social  con- 
tract, and  assumes,  as  an  historical  fact, 
an  origin  of  governments  by  consent  of 
the  governed. 

If  theories  of  government  are  to  be 
tested  by  historical  facts,  it  would  be 
consistent  with  such  facts  to  say,  that  men 
are  not  created  equal ;  that  they  have  not 
been  endowed  with  liberty,  for  a  large 
part  of  them  have  always  been  slaves  ; 
and  that  governments  have  been  consti- 
tuted without  the  consent  of  the  governed. 
These  are  real  facts :  those  assumptions 
are  untruths. 

Political  liberty  rests  on  no  such  sorry 
basis  as  the  Declaration  of  Independence 
places  it  on.  That  nation  which  can  ob- 
tain it  and  maintain  it,  is  in  a  better  con- 
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dition  than  if  it  were  politically  a  slave, 
even  to  the  wisest  of  masters ;  and  when 
it  is  able  to  obtain  and  maintain  that 
liberty,  it  is  right,  or  in  other  words  it  is 
for  the  general  interest  that  a  nation 
should,  by  force  if  necessary,  alter  that 
form  of  government  which  is  political 
slavery. 

That  liberty  promises  to  be  most  stable 
which  is  the  growth  of  long  time  and  the 
result  of  a  perpetual  struggle  between  a 
master  and  his  slaves,  in  which  the  master 
has  not  ceased  to  be  master  all  at  once, 
but  has  always  lost  something  in  the 
contest. 

That  which  is  of  sudden  growth  or  is 
the  offspring  of  Revolution,  is  often  pre- 
mature and  always  insecure ;  for  liberty  so 
acquired  may  only  be  a  step  from  a  state 
of  political  slavery  to  a  more  wretched 
state ;  it  may  be  a  step  from  a  state  of 
slavery,  mild  and  tolerable,  to  an  anarchy, 
which  of  all  things  is  most  intolerable. 

The  words  Liberty  and  Equality  often 
go  together,  and  each  of  them  in  so 
doubtful  a  sense  that  one  hardly  knows 
what  to  make  of  them.  Liberty  is  often 
used,  apparently  without  people  consider- 
ing what  they  really  mean,  in  the  sense  of 
freedom  from  restraint.  But  this  kind  of 
Liberty  is  inconsistent  with  Political  Li- 
berty properly  understood ;  and  all  men's 
liberty  of  action  is  and  must  be  restrained 
by  positive  laws  in  every  well-ordered 
community.  Every  law  that  forbids  any 
act  directly  or  by  implication  abridges 
Liberty,  and  such  abridgment  is  always 
a  universal  benefit  when  the  law  which 
so  abridges  liberty  only  abridges  it  in 
cases  where  it  is  useful  to  all  that  it 
should  be  abridged,  and  when  the  law  is 
so  framed  as  to  accomplish  that  object. 
Equality,  in  its  unlimited  sense,  can  no 
more  exist  in  any  state  than  perfect  indi- 
vidual liberty ;  for  if  each  man  is  left  to 
exercise  his  industry  in  the  best  way  that 
he  can,  without  interfering  directly  with 
the  industry  of  others,  some  will  be 
richer,  and  happier,  and  wiser  than 
others.  The  only  Equality  that  can  be 
approached  to  in  a  well-orderod  state  is 
that  Equality  which  is  the  result  of  a 
good  polity,  which  polity,  so  far  as  it  is 
consistent  with  the  universal  good,  se- 
•uircs   alike  to  every  individual    in  the 


State  the  free  enjoyment  of  his  industry, 
wealth,  and  talents,  imposes  restraint  on 
all  alike,  and  makes  all  alike  bear  the 
burden  of  taxation  and  of  the  services 
due  to  the  State.  Further,  it  gives  to  as 
large  a  number  as  it  can  consistently 
with  the  universal  interest  an  equal  share 
in  the  sovereign  power ;  but  no  polity 
that  has  ever  yet  been  framed  has  ever 
given  an  equal  share  in  the  sovereign 
power  to  all  the  members  of  a  commu- 
nity :  such  an  Equality  is  impossible. 

The  Declaration  of  Rights  published 
by  the  French  National  Assembly  in  1791 
contains  the  words  '  free,'  *  equal,' '  rights,' 
*  liberty,'  and  many  others,  all  of  which 
are  used  in  a  manner  as  remote  from 
precision  as  the  most  confused  under- 
standing could  suggest.  This  strange 
sample  of  nonsense  has  been  examine' 
and  dissected  by  Bentham  in  his  '  Ana 
chical  Fallacies'  (Bentham's  Works,  pan 
viii.,  Edinburgh,  1839). 

The  word  Liberties  is  often  used  to  ex- 
press those  particular  constitutional  prin- 
ciples or  fundamental  laws  by  which  the 
political  liberty  of  a  nation  is  secured. 
If  the  British  parliament  should  attempt 
to  abolish  the  trial  by  Jury  in  all  cases, 
or  the  Habeas  Corpus,  such  an  attempt 
would  be  called  an  attack  on  the  '^berties 
of  Englishmen. 

LIBERTY.  The  general  nature  of  a 
liberty,  as  a  portion  of  the  royal  -^reroga- 
tive  in  the  hands  of  a  subject,  has  been 
already  shown  under  Franchise.  Li- 
berties were  at  first  chiefly  granted  to 
monastic  and  other  religious  establish- 
ments, to  ease  the  consciences  of  the 
royal  grantors,  or  in  testimony  of  their 
devotion  to  the  church ;  and  niost  of  the 
ancient  franchises  now  in  existence  are 
derived  from  an  ecclesiastical  source. 
They  were  afterwards  granted  as  means 
of  strengthening  nmnicipal  corporations. 
Though  all  Liberties  emanate  from  the 
royal  prerogative,  a  distinction  is  usually 
made  between  such  liberties  as  have  been 
actually  exercised  by  the  crown  before 
the  grant  to  the  subject,  and  such  as  are 
said  to  be  created  up«)n  tlieir  beinnj 
granted.  The  former,  when  by  escheat, 
forfeiture,  or  otherwise,  they  come  again 
to  the  crown,  are  extinguished  by  merg- 
ing in  the  general  prerogative,  and  cannot 
k2 
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afterwards  be  regranted  as  existing  fran- 
chises ;  the  latter  still  have  continuance 
for  the  benefit  of  the  crown  or  of  any 
subsequent  grantee.  To  the  former  class 
belong  such  privileges  as  the  right  to 
have  the  goods  of  felons,  &c.,  waifs, 
estrays,  deodands,  and  wreck,  arising 
within  the  lands  of  the  grantee ;  to  the 
latter,  the  return  of  writs ;  the  right  of 
holding  fairs  and  markets  and  taking  the 
tolls,  the  right  of  holding  a  hundred- 
court  or  a  court-leet,  the  privileges  of 
having  a  free- warren  or  a  legal  park,  and 
the  like ;  and  in  such  cases  the  franchises, 
even  whilst  in  the  king's  hands,  are  ex- 
empt from  the  jurisdiction  of  the  ordi- 
nary officers  of  the  crown,  and  are  ad- 
ministered by  bailifts  or  other  special 
officers,  as  when  in  the  hands  of  a  sub- 
ject. 

It  is,  however,  only  in  a  very  wide  and 
loose  sense  that  franchises  of  the  latter 
class  can  be  said  to  be  part  of  the  royal 
prerogative  of  the  crown,  inasmuch  as  the 
prerogative  is  limited  to  the  creation  of 
such  franchises,  and  they  can  never  be 
enjoyed  by  the  crown  except  as  claiming 
them  under  a  subject  to  whom  they  have 
been  granted. 

The  fines  paid  to  the  crown  for  grants 
or  confirmations  of  liberties  are  shown  by 
Madox  to  have  formed  no  inconsiderable 
part  of  the  royal  revenue.  In  his  '  His- 
tory of  the  Exchequer'  he  quotes  the 
particulars  of  about  200  liberties,  granted 
principally  by  King  John.  The  men  of 
Cornwall  fine  in  2000  marks  and  200 
marks  for  20  palfreys  estimatod  at  10 
marks  each,  for  a  charter  for  disafiorest- 
ing  the  cout)ty  and  choosing  their  own 
sheriffs.  The  men  of  Brough  fine  in  20 
inarlcs  and  5  marks  for  a  palfrey,  for  a 
market  on  Sunday,  and  a  fair  for  two 
days.  The  men  of  Launceston  fine  in 
5  marks  for  changing  their  market  from 
Sunday  to  Thursday.  The  burgesses  of 
Shrewsbury  fine  in  20  marks  and  1  pal- 
frey that  no  one  shall  buy  within  the 
borough  new  skins  or  undressed  cloth, 
unless  he  be  in  lot  (in  lotto),  and  assessed 
and  raxed  with  the  burgesses. 

Many  of  these  franchises  having  been 
found  to  interfere  with  the  administration 
of  justice,  the  extension  of  them  by  fresh 
grunts  was  frequently  the  subject  of  very 


loud  complaints  on  the  part  of  the  com- 
mons in  parliament,  who  represented 
them  as  prejudicial  to  the  crown,  an  im- 
pediment to  justice,  and  a  damage  to  the 
people.  It  appears  by  the  Parliament 
Koll,  that  Edward  I.,  towards  the  close  of 
his  reign  (in  1306),  declared  that  after 
the  grant  which  he  had  made  to  the  Earl 
of  Lincoln  for  his  life,  of  the  return  ot 
writs  within  two  hundreds,  he  would  not 
grant  a  similar  franchise  as  long  as  he 
lived  to  any  except  his  own  children,  anc' 
directed  that  the  declaration  should  be 
written  in  the  Chancery,  the  Gardrobe, 
and  the  Exchequer.  And  in  1347  Ed- 
ward III.,  in  answer  to  a  strong  remon- 
strance, promised  that  such  grants  should 
not  in  future  be  made  without  good 
advice. 

The  form  in  which  the  crown  granted 
views  of  frankpledge  [Leet]  and  other 
franchises  may  be  seen  in  the  charters 
granted  by  King  Henry  VI.  to  Eton  Col- 
lege, and  King's  College,  Cambridge.  (5 
Rot.  Pari,  .51,  97.) 

A  person  exercising  a  franchise  to 
which  he  has  not  a  legal  title  may  be 
called  upon  to  show  cause  by  what  autho- 
rity he  does  so,  by  a  writ  of  Quo-war- 
ranto,  or  an  information  in  the  nature  of 
a  Quo-warranto.  And  parties  disturbed 
in  the  lawful  exercise  of  a  franchise  may 
recover  damages  against  the  disturber  in 
an  action  on  the  case. 

LICENTIATE  IN  MEDICINE  is 
a  physician  who  has  a  license  to  practise 
granted  by  the  College  of  Physicians. 
There  are  two  classes :  licentiates  wha 
are  authorised  to  practise  in  London  an& 
within  seven  miles  thereof;  and  extra- 
licentiates,  who  are  only  privileged  to 
practise  in  the  country  at  a  greater  dis- 
tance from  the  metropolis.  The  former 
class  are  authorised  exclusively  by  the 
College  of  Physicians,  but  medical  gradu- 
ates of  Cambridge  or  Oxford  may  prac 
tise  in  the  provinces  independently  of  the 
college  license. 

LIEN  (from  the  French  lien,  "a  tie," 
or  "  band").  Various  definitions  have 
been  given  from  the  bench  of  this  juris- 
tical term ;  but  many  of  them  are  either 
incomplete,  or  too  general  because  of 
comprehending  other  rights  besides  those 
of  lien.    The  following  definition  is  per- 
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haps  as  correct  as  any  that  has  proceeded 
from  the  judges  : — "  A  lien  is  a  right  in 
one  man  to  retain  that  which  is  in  his 
possession  belonging  to  another  till  cer- 
tain demands  of  him.  the  person  in  pos- 
session, are  satisfied."  (Grose,  J.,  in 
Hammond  v.  Barclay,  2  East,  227.)  The 
definition  therefore  includes  possession  by 
the  party  claiming  the  lien  ;  and  an  un- 
satisfied demand  by  him  against  the  owner 
of  the  property  :  but  it  does  not  show 
■wherein  this  right  to  retain  another  man's 
property  differs  from  the  right  of  a 
pawnee  or  pledgee. 

The  determination  of  what  shall  be 
possession  sufficient  to  constitute  one  ele- 
ment of  lien  is  a  part  of  the  general  doc- 
trine of  possession.  It  follows  from  the 
definition  that  if  the  party  claiming  the 
lien  has  not  possession,  he  can  have  no 
lien  ;  and  as  a  general  rule,  if  he  has  vo- 
luntarily parted  with  possession,  he  has 
lost  his  lien.  What  shall  be  a  parting 
with  possession  sufficient  to  cause  a  loss 
of  lien  is  also  to  be  determined  by  the 
general  doctrine  of  possession.  When  pos- 
session of  the  thing  is  regained,  the  lien 
does  not  revive  if  the  possessor  gets  the 
thing  back  under  any  circumstances  from 
which  a  different  contract  may  be  im- 
plied from  that  under  which  he  originally 
obtained  the  lien. 

The  defect  of  the  above  definition  in 
not  showing  whereiii  consists  the  differ- 
ence between  lien  and  pledge  leads  to  the 
consideration  of  the  way  in  which  the 
right  called  lien  arises.  It  has  been  said 
that  "  liens  only  exist  three  ways ;  either 
by  express  contract,  by  usage  of  trade,  or 
•where  there  is  some  legal  relation."  (Bay- 
ley,  J.,  1  Ba.  and  Aid.,  582.) 

When  lien  arises  by  express  contract, 
it  is  simply  mortgage,  pawn,  or  pledge, 
■which  are  tlien  the  more  appropriate 
terms ;  or  it  is  an  agreement  (such  as 
may  exist  in  the  case  of  principal  and 
factor)  that  goods  intrusted  by  one  per- 
son to  another  for  the  purpose  of  sale,  or 
for  some  other  purpose  than  pledge,  may 
be  retained  by  the  party  intrusted  with 
them,  as  a  security  for  any  debt  or  balance 
due  to  him  from  the  other ;  or  it  is  an 
agreement  that  he  may  retain  the  pro- 
ceeds of  things  intrusted  to  him  to  sell, 
for  the  same  purpose.     Pawn  or  pledge 


is  the  delivery  of  a  thing  by  the  owner  to 
the  pawnee,  to  be  held  and  retained  by 
him  as  security  for  a  debt  due  from  the 
owner  to  the  pawnee  ;  and  it  is  a  matter 
of  express  contract.  Lien  by  contract 
differs  from  pawning  or  pledging  in  this 
that  in  the  former  the  retaining  the  thing 
is  not  the  purpose  for  which  the  goods 
are  delivered  by  the  owner.  In  pawn  or 
pledge  goods  are  received  in  order  to  be 
retained  and  kept;  in  lien  by  contract 
they  are  delivered  by  the  owner  for  some 
other  purpose,  but  may  be  retained  as  a 
security  for  a  debt  due  from  the  owner  to 
the  person  to  whom  he  has  delivered  his 
goods. 

Where  two  parties  have  so  dealt  with 
one  another  that  one  has  claimed  and  tlie 
other  has  allowed  the  right  of  lien  in  re- 
spect of  any  their  mutual  dealings,  lieu 
may  exist  in  all  cases  of  like  dealings 
between  them,  if  there  be  no  verbal  or 
written  agreement  to  the  contrary.  The 
acts  of  the  parties  are  here  the  evidence 
of  the  contract,  which  is  as  express  as  if 
made  by  formal  words. 

The  "  lien  by  usage,"  and  "  that  where 
there  is  some  legal  relation  between  the 
parties,"  belong  to  one  class,  and  are  not 
distinguishable.  They  are  both  included 
under  liens  which  do  not  arise  from  ex- 
press, but  from  implied  contract.  Lien 
may  be  defined  as  prima  facie  a  right 
accompanying  the  implied  contract.  (Lord 
Eldon.)  The  "  usage  of  trade"  is  merely 
evidence  from  which  contract  is  to  be  im- 
plied :  parties  who  mutually  act  in  con- 
formity to  a  custom  have  in  effect,  though 
not  in  form,  made  a  contract.  The  term 
"  legal  relation"  is  only  another  mode  of 
expressing  the  mutual  rights  and  duties 
of  the  same  parties,  who  by  their  acts 
have  brought  themselves  within  the  limits 
of  a  custom,  and  so  given  evidence  of  an 
intention  to  make  a  contract  Thus  an 
innkeeper  has  a  lien  upon  the  horse  of 
his  guest,  which  he  takes  into  his  stable 
to  feed  ;  a  carrier  has  a  lien  on  the  goods 
which  he  carries ;  a  tailor  who  is  em- 
ployed to  make  a  suit  of  clothes  has  a 
lien  on  them  for  the  ])rice  of  his  labour, 
if  the  cloth  be  given  to  him  for  the  purpose 
of  making  the  clothes  ;  and  if  he  furnishes 
the  cloth,  and  his  customer,  after  the 
clothes  are  made,  agrees  to  have  them, 
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and  so  obtains  the  property  in  them,  the 
tailor  has  still  a  lien  on  the  clothes,  or 
any  part  of  them,  for  the  whole  price. 
The  contract  in  these  and  similar  cases  is 
for  payment  of  money  on  one  side,  in 
consideration  for  certain  acts  to  be  done 
on  the  other;  and  the  delivery  by  one 
party  of  his  property  to  the  other,  who 
is  to  do  some  act  to  it,  or  in  respect  of  it, 
for  money,  implies  a  payment  of  the 
money  before  the  owner's  right  to  repos- 
sess the  thing  can  commence.  Where 
the  owner  never  had  the  property  or  pos- 
session of  the  raw  materials,  but  acquires 
the  property  in  a  thing  by  his  bare  assent, 
as  in  the  case  just  mentioned,  the  tailor's 
prior  right  of  property  is  converted  into 
a  mere  right  to  hold  till  his  debt  is  paid, 
or,  in  other  words,  instead  of  property  he 
has  a  lien.  If  the  owner  of  a  thing  sells 
it,  and  agrees  to  receive  the  price  at  a 
future  day,  he  cannot  retain  the  thing  till 
the  day  of  payment,  for  he  has,  by  the 
form  of  his  contract,  excluded  himself 
from  such  right  to  a  lien. 

Lien,  unless  there  be  an  express  con- 
tract, or  a  custom  to  the  contrary,  must 
from  its  nature  be  particular,  that  is, 
must  have  reference  to  a  particular  trans- 
action and  to  a  particular  thing.  When 
it  is  general,  that  is,  -vhere  the  right  to 
retain  a  particular  thing  is  not  limited  to 
a  particular  transaction,  but  exists  with 
respect  to  other  transactions  also,  there 
must  be  express  contract,  or  the  deal- 
ings of  the  parties  must  be  such  as  to  create 
that  implied  contract  which  arises  from 
acts  done  in  conformity  to  well-known 
usage. 

Lien  may  be  lost  by  voluntarily  part- 
ing with  the  thing,  by  express  agreement, 
or  by  agreement  to  be  implied  from  acts. 
In  general,  when  a  person  has  a  lien  for 
a  debt,  he  waives  it  by  taking  security  for 
the  debt.  A  solicitor  has  a  lien  for  his 
bill  on  his  client's  papers  which  come  into 
his  possession  in  the  course  of  transacting 
his  business ;  but  if  he  accept  a  security 
for  his  debt,  he  can  be  legally  compelled 
to  give  up  the  papers.  From  the  ex- 
pressed agreement  for  a  special  security 
there  necessarily  arises  the  implied  agree- 
ment to  give  up  the  thing  which  is  retain- 
ed, the  acceptance  of  such  special  security 
being  equivalent  to  an  agr«>iment  to  re- 


ceive the  debt  or  demand  at  a  future  day, 
and  such  agreement  as  to  future  payment 
being  inconsistent  with  the  retaining  the 
thing,  which  act  of  retaining  is  equivalent 
to  a  claim  for  present  payment.  A  factor, 
who  has  a  lien  on  goods  in  his  possession, 
both  for  his  outlay  on  or  with  respect  to 
those  goods  and  for  his  general  balance, 
loses  his  lien  if  he  enters  into  an  express 
contract  for  a  particular  mode  of  payment. 
If  usage  of  trade  and  acts  in  conformity 
to  it  can  be  considered  as  evidence  of  a 
contract  that  goods  shall  be  retained  by 
one  person  as  a  security  for  a  debt  or  ba- 
lance due  to  him  from  another,  an  ex- 
press contract  for  securing  payment  of 
such  debt  or  balance  must  be  considered 
as  inconsistent  with  the  implied  contract, 
and  therefore  as  determining  it. 

In  Equity,  the  vendor  of  an  estate, 
though  he  has  executed  a  conveyance  and 
parted  with  the  possession  without  l)eing 
paid,  still  has  his  estate  as  a  security  for 
such  part  of  the  purchase-money  as  is  un- 
paid. This  security  is  generally,  though 
not  with  strict  propriety,  called  the  ven- 
dor's lien.  The  ground  of  this  so-called 
lien  lies  in  the  nature  of  the  contract :  one 
party  contracts  to  give  laud  for  money, 
and  the  other  contracts  to  give  money  for 
land.  Until  both  parties  have  performed 
their  engagement,  the  land  and  the  money 
cannot  be  considered  as  exchanged. 

Lien,  from  its  nature,  is  incapable  of 
transfer.  Generally  a  lien  gives  no  right 
to  sell,  except  by  particular  custom. 
Where  a  factor  who  has  a  lien  on  the 
goods  of  his  principal,  pledges  them  for  a 
loan  of  money,  this  is  no  transfer  of  the 
lien  :  the  goods  are  a  pledge  or  pawn  in 
the  hands  of  the  lender,  who  may  hold 
them  as  a  security  for  his  advance  to  the 
amount  of  the  factor's  lien.  The  lender 
may  have  a  right  to  retain  the  goods  as  a 
security  to  precisely  the  same  amount  as 
the  factor ;  but  his  right  to  retain  flows 
from  a  different  source. 

The  practical  questions  which  arise 
under  the  general  doctrine  of  lien  are 
numerous  and  sometimes  not  easy  of  solu- 
tion ;  many  of  them  are  of  the  greatest 
importance  to  the  mercantile  community. 
1  he  chief  cases  in  which  lien  exists  may 
be  referred  to  the  law  of  Agent,  Attorney, 
Bailment.   Carrier,  and  Factor.     Moa« 
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tagu's  work  '  On  Lien'  contains  a  collec- 
tion of  a  considerable  number  of  particu- 

LIEUTENANT  is  an  officer  who  dis- 
charges the  duties  of  a  superior  in  his 
name  and  during  his  absence ;  and  who 
acts  immediately  in  subordination  to  him 
when  he  is  present. 

Thus,  in  military  affairs,  the  lieutenant- 
general  and  the  lieutenant-colonel  respec- 
tively superintend  the  economy  and  the 
movements  of  the  army  and  the  battalion 
under  those  who  hold  the  chief  command. 
The  lieutenant  of  a  company  is  also  im- 
mediately subordinate  to  the  captain,  in 
whose  absence  he  has  the  same  powers. 
In  the  British  service  the  lieutenants  of 
the  three  regiments  of  foot- guards  have 
the  rank  of  captain  :  in  the  royal  regi- 
ment of  artillery,  the  royal  corps  of  en- 
gineers and  marines,  and  also  in  the 
fusiliers  and  rifle  brigade,  there  bein'5  no 
ensigns,  the  subaltern  officers  are  distin- 
guished as  first  and  second  lieutenants. 

In  Ward's  '  Animadversions  of  War ' 
(1639),  it  is  said,  'A  lieutenant  is  an 
officer  of  high  credit  and  reputation,  and 
he  ought  in  all  respects  to  bee  well  indoc- 
trinated and  qualified  in  the  arts  military, 
and  not  inferior  in  knowledge  to  any 
officer  of  higher  authority ;  for  an  unskil- 
ful captaine  may  better  demeane  himselfe 
with  an  experienced  lieutenant  than  an 
unskilful  lieutenant  can  fadge  with  a  skil- 
ful captaine.' 

The  price  of  a  lieutenant's  commission 
is,  according  to  the  present  regulation, — 
£  s.  d. 

Life-Guards     1785  daily  pay  10  4 
Horse-Guards  1600  „         10  4 

Dragoons      .1190  „  9  0 

Foot-Guards     2050  „  7  4 

Line  ...     700  „  60 

A  lieutenant  in  the  royal  navy  takes 
rank  as  a  captain  in  the  army,  and  the 
number  appointed  to  ships  of  war  varies 
with  their  rate.  A  ship  of  the  first  rate 
has  eight  lieutenants,  besides  supernu- 
meraries ;  those  of  the  second,  third,  &c. 
rates,  have  rcf^pectively  one  less  than 
the  number  appointed  to  the  preced- 
ing rate  ;  so  that  a  sixth  rate  vessel  has 
three :  sloops  and  lx)mb- vessels  have  only 
two.  The  monthly  pay  of  a  first-lieute- 
naut  of  seven  years'  standing,  in  ships  of 


the  three  first  rates,  and  tiiat  of  lieute- 
nants commanding  gun-brigs,  schooners, 
and  cutters,  is  llZ.  10s.  The  monthly 
pay  of  other  lieutenants,  for  ships  of  all 
rates,  is  9/.  4i". 

LIEUTENANT-GENERAL.  [Ge- 
neral.] 

LIEUTENANT,  LORD  and  DE- 
PUTY.    [Lord-Lieutenant.] 

LIFE  ESTATE.     [Estate.] 

LIFE  INSURANCE,  OR  REVER- 
SION. By  a  reversion,  in  the  widest 
sense,  is  meant  a  right  of  property  the  en- 
joyment of  which  is  to  commence  at  some 
future  period,  fixed  or  depending  on  con- 
tingencies, and  is  to  continue  either  for 
ever  or  during  a  term  either  fixed  or  de- 
pending on  a  contingency:  anything  in 
fact  which  is  to  be  entered  upon,  or  which 
may  be  entered  on  at  a  future  time,  is  a 
reversion  in  books  Avhich  treat  on  the 
value  of  property.  The  legal  sense  of 
the  word  is  more  restricted. 

Thus  an  assurance  of  100/.,  or  a  con- 
tract to  pay  100/.  at  the  death  of  a  given 
individual,  is  100/.  in  reversion  to  the 
executors  of  that  individual.  Our  object 
in  this  article  is  to  treat  of  this  most  com- 
mon species  of  reversionary  contract,  life 
insurance,  or  assurance. 

The  value  of  a  reversion  depends  in 
a  very  easy  manner  upon  the  value  of 
the  corresponding  annuity;  that  is,  any 
given  sum,  say  100/.,  to  be  received  when 
a  given  event  arrives,  depends  for  its 
value  upon  that  of  100/.  a  year  to  be  re- 
ceived till  the  event  arrives.  Suppose, 
for  example,  that  money  makes  five  per 
cent.,  and  that  an  annuity,  say  upon  a  life, 
is  worth  fourteen  years'  purchase,  upon  tli<? 
method  of  calculation  explained  in  An- 
nuity, p.  141.  That  is,  100/.  paid  a  yeai 
hence,  and  again  two  years  hence,  and  sc 
on  as  long  as  the  life  lasts,  is  now  worth 
1400/.  Required  the  value  of  lOO/.  to  Ix* 
paid  at  the  end  of  the  year*  in  which  the 
life  drops.  We  must  now  reason  as  fol- 
lows:— Suppose  a  perpetual  annuity  of 
100/.  a  year  is  to  be  enjoyed  by  A  during 
his  life  and  by  his  legatees  after  him. 
By  hypothesis  A's  portion  is  now  wortli 


•  Assurance  companies  usually  pay  in  u  lew 
month.s  alter  proof  of  deiith,  which  uives  a  frillin^j 
a<hiintii<,'e  to  the  tt-wurcd,  not  worth  consideriiijj 
in  a  very  eleitientjiry  »tul,enieat  ol'  tlie  questioii. 
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1400Z.,  and  (money  making  five  per  cent.) 
the  annuity  for  ever  is  worth  twenty 
years'  purchase,  or  2000/. ;  consequently, 
the  legatee's  interest  is  now;  worth  2000/. 
-  140i>,  or  600Z.  But  at  the  end  of  the 
year  of  death  the  legatee  will  come  into 
lOOl.  current  payment,  and  a  perpetual 
annuity  worth  2000/  ;  for  the  remainder 
of  a  perpetual  annuity  is  also  a  perpetual 
annuity :  his  interest  will  then  be  worth 
2100Z.  Hence  we  have  ascertained  that 
2100Z.  at  the  end  of  the  year  of  death  is 
now  worth  600/. :  and  the  rule  of  three 
then  gives  the  value  of  any  other  sum : 
thus  100/.  at  the  end  of  the  year  of  death 
is  now  worth  ff/.,  or  28/.  Us.  5\d. 
Hence  the  following  easy 

Rule. — To  find  the  value  of  a  given 
reversion,  subtract  the  value  of  the  same 
annuity  from  that  of  a  perpetual  annuity, 
and  divide  the  diflerence  by  one  more  than 
the  number  of  years'  purchase  in  a  per- 
petual annuity :  or  multiply  the  excess  of 
the  number  of  years'  purchase  in  a  perpe- 
tual annuity  over  that  in  the  life  annuity 
by  the  reversionary  sum,  and  divide  as 
before. 

Next,  to  find  what  premium  should  be 
paid  for  the  reversion.  A  premium 
differs  from  an  annuity  in  that  a  sum  is 
paid  down,  and  also  at  the  end  of  every 
year :  consequently  it  is  worth  one  years 
purchase  more  than  an  annuity.  In  the 
preceding  question,  the  annuity  was  worth 
fourteen  years'  purchase  ;  consequently 
the  premium  now  is  worth  fifteen  years' 
purchase.  But  the  present  value  of  all  the 
premiums  is  to  be  also  the  present  value 
of  the  reversion,  or  28/.  1  \s.  5^d.,  whence 
the  premium  should  be  the  fifteenth  part 
of  this,  or  1/.  18s.  Id.  Hence  to  find  the 
premium,  divide  the  present  value  of  the 
reversion  by  one  more  than  the  number  of 
years'  purchase  in  the  life  annuity.  But 
when,  as  most  commonly  happens,  the 
premium  is  wanted  without  the  present 
value,  the  following  is  an  easier 

Rule. — Divide  the  reversionary  sum 
separately  by  one  more  than  the  number 
of  years'  purchase  in  the  perpetual  annu- 
ity, and  one  more  than  the  number  of 
years'  purchase  in  the  life  annuity  :  the 
difference  of  the  quotients  is  the  premium 
required.  Thus,  if  in  the  preceding  ex- 
ample we  divide  100/.  by  20-)-l  and  by 


14+ 1,  or  by  21  and  1 5,  we  find  4/.  l.^.s.  3d. 

and  6/.  13s.  4d.,  which  differ  by  l/.  18s.  Id,      ^ 

the  same  as  before.  m 

The  life  we  have  been  tacitly  consider-  ^ 
ing,  when  we  talked  of  an  annuity  being 
worth  fourteen  years'  purchase,  at  five 
per  cent.,  is  one  of  about  thirty-six  years 
of  age.  The  first  impression  nmst  be, 
that  the  proposed  premium  is  ridiculously 
small.  Make  it  up  to  2/.,  and  it  will  be 
fifty  years  before  the  premiums  reach 
100/.  Some  such  consideration  must  have 
moved  the  law  officers  of  the  crown  in 
1 760,  when  they  refused  a  charter  to  the 
Equitable  Society,  then  charging  a  per- 
mium  of  about  4/.  at  the  age  of  thirty- 
six,  on  account  of  the  lowness  of  their 
terms.  But  it  is  to  be  remembered,  that 
those  who  receive  the  premiums  are  to 
invest  them  immediately  at  five  per  cent., 
and  are  to  invest  the  interest,  thus  making 
compound  interest ;  persons  aged  thirty- 
six  live,  one  with  another,  about  thirty 
years,  which  is  sufficient  time  for  the 
premiums,  with  their  interest,  to  realize 
100/.  for  each  person,  one  with  another. 

We  now  show  the  manner  in  which  a 
simple  result  of  calculation  answers  its 
end.  To  simplify  the  case,  suppose  an 
office  starts  with  5642  individual  sub- 
scribers, each  aged  thirty  years,  the  mor- 
tality among  them  being  that  of  the 
Carlisle  Table.  The  bargain  is  for  a 
short  assurance,  as  it  is  called,  of  twenty 
years,  and  of  1000/.;  that  is  to  say,  the 
executors  of  each  one  who  dies  within 
twenty  years  are  to  receive  lOOOZ.  at  the 
end  of  the  year  of  death.  Money  makes 
three  per  cent,  once  a  year.  According 
to  the  table  then,  there  are  57,  57,  56, 
&c.,  deaths  in  the  successive  years,  and 
the  following  is  the  result,  the  proper  pre- 
mium being  calculated  at  III.  I2s.  3^d. 
each  person,  or  more  exactly  11,614/.  16s. 
for  1000  persons.  It  is  supposed  that 
there  are  no  expenses  of  management. 
At  the  outset  the  office  receives  66,530/. 
from  the  5642  persons  assured:  this  is 
immediately  invested  at  three  per  cent., 
and  yields  1966/.  by  the  end  of  the  year, 
making  67,496/.  But  at  the  end  of  the 
year,  the  claims  of  the  executors  of  fifty- 
seven  persons  who  have  died  during  the 
year  are  to  be  satisfied,  which  requires 
a  disbursement  of  57,000/.,  reducing  the 
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society's  accumulation  to  10,496Z.  The 
contributors  who  are  left,  5585  in  number, 
now  pay  their  second  premiums,  64,869/., 
so  that,  these  being  immediately  invested, 
the  company  has  75,365/.  at  interest 
during  the  second  year.  This  yields 
2261/.,  so  that  by  the  end  of  the  year 
77,626/.  is  accumulated.  Then  comes  the 
demand  of  57,000/.  on  behalf  of  fifty-seven 
contributors  deceased  during  the  year, 
which  reduces  the  accumulation  to 
20,626/.  This  is  more  than  it  was  at  the 
same  time  last  year.  In  this  way  the 
company  goes  on,  accumulating  to  an 
amount  which  would  lead  a  person  unac- 
quainted with  the  subject  to  conclude  that 
the  premium  must  be  too  large ;  in  fact, 
ten  years  give  an  accumulation  of  91,809/. 
But  now  the  state  of  affairs  begins  to 
change ;  the  contributors  have  been  di- 
minishing, while  the  claims  have  been 
increasing,  until  the  yearly  incomings  no 
longer  equal  the  outgoings.  The  accu- 
mulations then  come  in  to  make  good  the 
difference  in  such  manner  that  by  the 
time  the  remaining  contributors  come  to 
be  fifty  years  of  age,  and  the  claims  of 
sixty-one  who  died  in  their  fiftieth  year 
have  been  satisfied,  there  only  remains 
Si.  of  the  91,809/. ;  and  this  8/.  is  merely 
the  error  arising  from  omitting  shillings, 
&c.,  in  the  calculation.  Something  of 
the  same  kind  must  take  place  in  every 
office  which  dies  a  natural  and  solvent 
death ;  the  only  difference  being  that, 
when  new  business  ceases,  instead  of  a 
number  of  contributors  all  of  the  same 
age,  and  under  similar  contracts,  both 
ages  and  contracts  vary  considerably. 

There  are  certain  tables  which  are 
variously  named  (sometimes  after  Mr. 
Barrett,  the  inventor,  sometimes  after 
Mr.  Griffith  Davies,  the  improver  ;  some- 
times after  D  and  N,  letters  of  reference 
used  in  them),  but  which  we  call  commu- 
tation tables.  They  are  described  in  the 
**  Treatise  on  Annuities,"  in  the  Library 
of  Useful  Knowledge,  and  a  copious  col- 
lection is  given :  also  in  an  article  in  the 
•Companion  to  the  Almanac'  for  1840. 
They  very  much  exceed  in  utility  those 
which  preceded  them. 

An  assurance  company  is  a  savings' 
bank,  with  a  mutual  understanding,  pre- 
ieutly  to  be  noticed,  between  the  contri- 


butors. To  make  out  this  proposition, 
let  us  suppose  that  A  borrows  money,  and 
insures  his  life  for  the  amount  as  a  se- 
curity to  his  creditor.  For  this  he  has  to 
pay  a  premium.  If  life  were  certain,  the 
office  of  the  company  would  be  to  receive 
and  invest  these  premiums,  which  would 
be  calculated  in  such  a  manner  as  with 
their  interest  to  amount  to  a  sum  suffi- 
cient to  discharge  the  loan  in  a  settled 
time.  At  the  end  of  this  time  the  cre- 
ditor (who  has  been  all  this  while  re- 
ceiving interest  for  his  money  from  A) 
calls  upon  A  to  make  his  claim  upon  the 
office,  and  repay  the  loan  with  the  money 
received.  If  such  an  office  existed,  life 
being  certain,  th-e  rationale  of  the  pro- 
ceeding would  be  that  the  creditor,  though 
tolerably  confident  of  A's  power  and  will- 
ingness to  make  any  yearly  payment, 
whether  of  interest  or  instalment,  will  not 
trust  him  steadily  to  lay  by  and  improve 
yearly  instalments,  but  requires  that  he 
should  make  his  instalments  payable  to 
third  parties,  who  are  engaged  not  to  re- 
turn them  on  demand  until  they  amount 
to  a  sum  sufficient  for  the  discharge  of 
the  debt.  Such  an  office  certainly  could 
not  exist,  on  account  of  the  uncertainty  of 
individual  life.  At  soon,  however,  as  it 
is  known  that  the  duration  of  masses  of 
individuals  can  be  calculated  with  to- 
lerable accuracy,  there  is  a  remedy  for 
the  individual  uncertainties.  Let  a  large 
number  of  debtors,  similarly  situated 
with  A,  agree  to  be  guarantees  for 
one  another  ;  that  is,  let  each  of  them  pay 
during  his  life  not  only  his  own  instal- 
ments, but  such  additional  smns  as  will 
provide  the  means  of  meeting  the  deficits 
of  those  who  die,  and  the  savings'  bank 
thus  constructed  will  become  an  assurance 
office.  Of  course,  it  matters  nothing 
whether  these  debtors  pay  their  instal- 
ments to  a  person  agreed  on  among 
themselves,  or  go  to  a  company  which  un- 
dertakes the  management  of  such  con- 
cerns. And  again,  it  makes  no  difierence 
whether  the  instalments  are  for  liquid- 
ation of  debt,  or  to  accumulate  a  provision 
for  widows  and  children.  We  have  taken 
the  case  of  debtors,  because  in  such  a 
case  an  office  looks  more  like  a  mere  in 
dcmnity-office  than  when  its  contributors 
enter  for  the  benefit  of  their  families* 
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still  however,  in  the  former  case,  it  is  evi- 
dent that  the  premiums  are  partly  instal- 
ments of  debts,  partly  sums  intended  to 
make  good  the  deficiency  of  the  life-in- 
stalments of  those  who  die. 

Let  us  now  suppose  a  company  to  be 
formed  for  the  simple  purpose  of  assuring 
lives.  Their  business  is  to  invest  the 
premiums  of  those  who  assure  with  them ; 
their  receipts  will  consist  entirely  of  cur- 
rent premiums  and  interest  on  the  invest- 
ments of  the  old  ones ;  and  their  out- 
goings will  contain  expenses  of  manage- 
ment, payment  of  claims,  purchase  of 
their  own  policies,  and  (possibly)  losses 
by  bad  investment. 

There  is  one  question  which  is  gene- 
rally settled  at  the  very  outset,  namely, 
whether  the  company  is  to  be  what  is 
called  mutual,  proprietary,  or  mixed. 

A  mutual  company  is  one  in  which  the 
members  stand  bound  to  each  other,  and 
constitute  the  company  themselves.  In 
such  a  company  no  capital  is,  generally 
speaking,  raised  at  the  outset,  except  a 
small  sum  for  necessary  expenses  at 
starting.  This,  however,  is  not  neces- 
sarily the  feature  of  a  mutual  company ; 
for  if  its  members  choose  to  constitute 
themselves  an  investment  company  as 
■well  as  an  assurance  company,  they  may, 
without  losing  their  mutual  character, 
require  every  assurer  to  be  also  a  share- 
holder. In  a  mutual  company  the  profits 
of  course  are  divided  among  the  assured. 

A  proprietary  company  is  one  in  which 
a  body  of  proprietors  raise  a  capital  and 
pledge  it  for  the  payment  of  claims,  in 
case  the  premiums  are  not  sufficient :  for 
this  security  they  receive,  in  addition  to 
the  interest  of  their  own  capital,  the  pro- 
fits of  the  assurance  business.  It  has 
long  been  proved  that,  with  proper  tables 
of  premiums,  and  a  fair  amount  of  busi- 
ness at  starting,  this  capital  is  an  unne- 
cessary security;  and  the  only  reason 
which  could  now  make  such  an  office 
desirable  would  be  the  lowness  of  its 
premiums.  Of  course  it  matters  nothing 
to  the  assured  how  they  are  paid,  as  long 
as  they  are  paid;  the  capital  may  be 
diminished,  but  the  assurer  cares  for 
nothing  except  its  exhaustion  before  his 
turn  comes.  This  must  be  the  sole  con- 
sideration with  a  person  who  is  tempted 


by  low  premiums  to  a  purely  proprietary 
office :  the  nominal  capital  signifies  no- 
thing ;  it  is  upon  the  amount  of  assurance 
to  which  it  (with  the  premiums)  is 
pledged  that  the  solvency  of  the  office 
depends.  Generally  speaking,  however, 
we  believe  it  will  be  found  that  the  purely 
proprietary  offices  have  not  allowed  them- 
selves to  run  much  risk. 

A  mixed  office  is  one  in  which  there  is 
a  proprietary  company,  which  does  not 
take  all  the  profits,  but  a  share ;  the  rest 
being  divided  among  the  assured.  The 
only  good  effect  of  the  capital  upon  the 
condition  of  the  assured  in  such  a  com- 
pany is  this : — that  the  directors,  having 
fixed  capital  as  well  as  premiums,  may 
justifiably  seek  for  investments  which  a 
mutual  company  must  avoid.  Having 
the  capital  to  make  good  purely  com- 
mercial losses,  they  may  perhaps  attempt 
to  get  a  higher  rate  of  interest,  and  of 
course  take  more  risk  of  loss;  the  as- 
sured, who  are  sharers  in  the  whole  of 
the  profits,  since  the  profits  of  premiums 
and  profits  of  original  capital  are  not 
distinguished,  come  in  for  their  share  of 
the  extra  profits  of  the  capital.  But  no 
such  attempt  at  gaining  higher  interest 
by  secondary  securities  should  be  made 
until  a  sum  sufficient  (with  future  pre- 
miums) to  meet  all  claims  is  invested  in 
the  very  safest  securities  which  the  state 
of  society  offers. 

There  is  much  confusion  in  the  ideas 
of  many  persons  about  interest,  arising 
from  not  distinguishing  between  interest 
and  other  returns.  Perhaps  it  would  be 
best  to  retain  the  term  interest  in  its' 
general  loose  signification,  and  to  sub- 
divide it,  for  accuracy,  into  pure  interest 
or  net  profit,  debt-insurance,  and  salary. 

In  the  construction  of  a  table  of  pre- 
miums, three  points  must  be  left  to  the 
judgment  of  the  constructor, — the  rate  of 
interest,  the  table  of  mortality,  and  the 
addition  to  be  made  for  expenses  of  ma- 
nagement and  probable  fluctuation,  or 
discrepancy  between  the  predictions  of 
the  table  and  the  events  which  actually 
arrive.  The  third  point  would  not  arise 
if,  as  was  once  the  case,  the  table  of  moi  - 
tality  made  life  much  worse  than  the 
actually  prevailing  state  of  things  sl.ows 
it  to  be.     Security  against  adverse  flucta- 
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ation  is  thus  taken  in  the  choice  of  the 
table;  and  this  was  done  by  the  older 
offices,  which  chose  the  Northampton 
Table— by  the  Equitable,  for  instance. 
But  we  hold  decidedly  by  the  method  of 
choosing  a  true  table,  and  augmenting 
the  premiums  given  by  it  as  a  safeguard 
against  fluctuation  ;  and  for  this  reason, 
that  wrong  tables  are  usually  unequally 
wrong,  making  dift'erent  errors  at  differ- 
ent ages,  and  thus  augmenting  different 
real  premiums  by  different  per-centages. 

According  to  the  Carlisle  Table  (which 
we  prefer  for  the  purpose),  of  5642  per- 
sons alive  at  the  age  of  30,  3018  are  alive 
at  65,  whence  the  chance  of  living  till 
the  second  age  is  3018  4- 5642  or  •5525. 
Now  by  applying  calculation  to  this  ques- 
tion, we  find  that  an  office  which  would 
have  practical  certainty  (thousands  to 
one  for  it)  that,  as  far  as  this  instance  is 
concerned,  the  office  should  not  be  injured 
by  adverse  departure  of  events  from 
tables,  must  make  provision  for  twenty- 
five  deaths,  at  least,  in  the  period  above- 
mentioned,  more  than  the  tables  predict, 
out  of  250  persons  at  the  commencement. 
And  this  even  on  the  supposition  that  the 
table  itself  can  be  certainly  reckoned  upon 
as  representing  the  law  of  moi-tality  of 
the  whole  insurable  population.  It  would 
he  a  very  long  process  indeed  to  apply 
calculation  in  detail,  so  as  to  form  a  well 
supported  idea  of  the  proper  amount  of 
precaution  against  fluctuation ;  and  the 
question  is  mixed  up  with  another,  to 
which  we  proceed. 

The  rate  of  interest  to  be  assumed  is 
an  element  which  requires  the  greatest 
caution.  It  must  be  a  rat«  which  can 
actually  be  made,  and  therefore  prudence 
requires  that  it  should  be  something  be- 
low that  which  may  reasonably  be  looked 
for.  To  show  how  powerful  an  agent  it 
is,  we  shall  repeat  the  example  already 
given,  of  the  5642  insurers  for  twenty 
years,  on  the  sui)position  that  the  office 
which  charges  as  for  3  per  cent,  finds 
itself  able  to  make  3^  per  cent.,  and  it 
will  appear  that  the  office  leaves  off"  with 
an  accumulation  of  15,441/.  nearly ;  and 
if  it  be  lucky  during  the  first  years,  it 
may  be  said  to  be  safe  against  any  fluctu- 
ation for  which  there  is  an  even  chance, 
by  the  increase  of  interest  alone. 


Take  what  amount  of  precaution  we 
may,  an  office  must,  at  first  starting,  de- 
pend upon  something  either  of  capital  or 
guarantee.  Even  a  mutual  office  must 
raise  something  at  the  outset.  Tables 
must  be  constructed  with  very  large  ad- 
ditions to  the  calculated  premiums,  which 
are  to  meet  the  very  earliest  contingencies 
alone ;  indeed  it  is  difficult  to  say  what 
addition  would  be  too  large.  But  this 
point  it  is  unnecessary  to  insist  on,  since 
we  can  hardly  suppose  it  possible  that 
any  set  of  men  would  found  an  office 
with  no  resource  except  premiums  from 
the  very  commencement.  Supposing  pro- 
per precautions  to  be  taken,  we  imagine 
that  an  addition  of  25  per  cent  to  pre- 
miums calculated  from  the  Carlisle  Tables 
at  3  per  cent,  per  annum,  is  sufficient  to 
place  a  mutual  office  upon  a  sound  foot- 
ing, and  to  give  a  very  great  prospect  of 
a  return  in  the  shape  of  what  is  called 
profit.  It  never  has  been  found  that  an 
office  charging  at  this  rate  has  been  with- 
out surplus  of  some  kind. 

This  surplus  has  been  called  by  the  in- 
accurate name  of  profit,  whereas  it  is 
really  that  part  of  the  security  against 
fluctuation  of  interest  and  mortality  which 
has  been  found  to  be  unnecessary.  In 
mutual  offices  it  is  to  be  retunied  to  the 
assured  in  an  equitable  manner  ;  in 
purely  proprietary  offices,  it  is  really 
profit  to  the  proprietors,  whose  capital 
has  yielded  them  the  ordinary  interest, 
since  by  hypothesis,  none  of  it  has  been 
necessary  to  meet  claims,  and  they  there- 
fore share  among  themselves  the  residue 
of  the  premiums.  It  is  impossible  to 
avoid  this  surplus  in  a  well-constituted 
office,  for  the  mathematical  line  which 
separates  surplus  from  deficiency  cannot 
be  expected  to  be  attained,  so  that  those 
M'ho  would  not  have  the  latter  must  take 
care  to  have  the  former.  It  is  usual  among 
the  offices  to  adopt  a  plan  for  increasing 
this  surplus,  which  we  will  now  describe. 

Two  rates  of  premiums  are  adopted,  the 
one  less  than  the  other.  Those  who  pay 
the  higher  rate  are  to  have  a  share  of  the 
surplus:  those  who  pay  the  lower  nite 
have  nothing  but  the  nominal  sum  for 
which  they  assure.  If  the  table  of  lower 
rates  yield  a  surplus  (which  it  is  supposed 
it  will  do),  that  surplus  goes  to  augment 
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the  linal  receipts  of  those  who  assure  for 
profits.  This  scheme  may  be  very  well 
piactised  by  a  proprietary  company,  or 
by  an  old  mutual  company,  but  whether 
It  is  a  good  plan  for  a  young  mutual  com- 
pany to  adopt,  may  be  a  question. 

The  public  has  been  much  misled  by  a 
notion  that  assurance  companies  must  ac- 
cumulate large  profits,  and  the  Equitable 
has  bcv-^n  constantly  cited  as  the  proof. 
Now,  all  who  would  form  an  opinion  on 
this  subject  must  remember  that  the  cir- 
cumstances of  the  Equitable  are  very  pe- 
culiar. It  realized  large  accumulations, 
in  the  first  instance,  by  an  excess  of  cau- 
tion commendable  at  the  time,  but  since 
proved  to  be  unnecessary.  Of  late  years, 
newly  assured  parties  are  allowed  to 
share  in  these  accumulations,  on  con- 
dition that  they  are  first  assured  in  the 
office  for  a  large  number  of  years,  taking 
the  chance  of  receiving  less  than  their 
premiums  are  really  worth.  This  how- 
ever is  not  the  question  here ;  we  merely 
stop  to  remind  the  reader  who  is  disposed 
to  form  a  general  opinion  about  ofiices, 
because  the  executors  of  A,  B,  and  C  re- 
ceive two  or  three  times  the  sum  for 
which  those  persons  were  nominally  in- 
sured, that  this  only  happens  because  D, 
E,  and  F,  who  died  during  the  days  of  a 
caution  which  has  since  been  shown  to  be 
unnecessary,  did  not  get  their  share  of  the 
then  existing  surplus. 

The  expenses  of  management  are  rela- 
tively tritiiug  when  the  office  has  obtained 
a  large  amount  of  business,  but  they  bear 
heavily  on  young  offices  during  the  first 
years. 

The  division  of  the  profits  'so  called), 
that  is,  the  method  of  returning  to  the 
assured  the  surplus  of  their  premiums, 
with  their  accumulations  of  interest,  has 
been  the  subject  of  much  discussion. 
Offices  have  adopted  very  dilFerent  modes 
of  proceeding  in  this  respect :  some  keep 
this  surplus  for  the  older  members;  some 
divide  it  by  addition  to  the  policies  made 
annually,  or  at  periods  of  five,  seven,  or 
ten  years ;  some  apply  it  in  reduction  of 
premiums  as  fast  as  its  value  is  ascer- 
cortaiued.  Most,  or  all,  of  the  methods 
followed  by  the  offices  seem  to  be  fair, 
that  is,  they  make  the  chance  of  surplus 
the  same  for  one  member  as  for  another,  at 


least  of  those  who  enter  at  the  same  age : 
if  there  be  any  thing  inequitable,  it  arises 
when  the  premiums  are  disproportioned 
at  different  ages,  so  that  the  surplus  is 
differently  levied  upon  different  classes  of 
members.  Leaving  this  however,  we 
shall  proceed  to  enquire  what  may  be  the 
probable  amount  of  surplus  in  an  office 
charging  premiums  made  from  the  Car- 
lisle Table  at  three  per  cent.,  with  twenty- 
five  per  cent,  added,  taking  the  most 
favourable  suppositions.  Let  the  mor- 
tality be  no  greater  than  that  in  the  table, 
let  there  be  no  expenses  of  management, 
and  let  the  office  be  able  to  net  four  per 
cent,  compound  interest.  Then  we  find 
that  the  office  is  in  reality  charging  for 
the  following  sums,  under  the  name  of 
lOOZ. ;  that  is  to  say,  all  the  preceding 
suppositions  being  correct,  the  office  might 
undertake  to  pay  the  following  sums  in- 
stead of  the  lot)/,  minimum  which  they 
do  really  guarantee.  The  sums  are  only 
roughly  put  down,  within  a  pound  or 
thereabouts. 

Age.     £.  Age.     £. 

35     157  50     148 

40     155  55     144 

45     152  60     141 

There  is  an  inequality  here  which 
arises  from  the  supposition  of  the  office 
gaining  a  greater  interest  than  was  sup- 
posed in  its  tables ;  and  it  is  obvious  that 
the  young  assurer  must  make  that  excess 
of  interest  more  beneficial  to  the  office 
than  the  old  one.  Consequently  where 
an  office  realizes  some  of  its  surplus  by 
excess  of  interest,  there  is  equity  in  giving 
the  one  who  entered  young  somewhat 
more  than  the  one  who  entered  later  in 
life.  But  this  has  never  been  the  principle 
on  which  any  office  made  its  divisions: 
some  distinguish  those  who  have  been  a 
long  time  in  the  office  from  those  who 
enter  newly,  and  the  greater  number  of 
those  so  distinguished  must  have  entered 
younger  than  the  greater  number  of  the 
undistinguished ;  but  the  intention  of  the 
office  has  no  reference  to  age  at  entry, 
but  only  to  time  of  continuance. 

The  true  method  of  determining  the 
actually  existing  surplus  must  have  some 
connection  with  that  which  would  be  fol- 
lowed if  the  company  wished  to  break  up, 
dividing    its    assets    fairly    among    the 


Age. 

£. 

20 

166 

25 

163 

30 

160 
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assured.  Let  us  suppose  the  stock  of 
the  company,  all  that  it  actually  has  or 
could  realize,  to  be  worth  half  a  million, 
and  tliat  the  premiums  which  the  existing 
contributors  would  pay  are  valued  at 
another  half  million,  while  the  claims  of 
these  contributors  are  valued  at  750,000/. 
Consequently  there  is  a  million  to  meet 
750,U0UZ.,  or  133^/.  can  be  given  for  lOO/. 
Now  suppose  that  instead  of  breaking  up, 
the  office  wishes  to  know  how  much  it 
'.an  afford  to  give  in  payment  of  a  claim 
yf  100/.  The  first  question  is,  how  did 
this  surplus  arise  ? — the  office  has  in  pos- 
session or  prospect  250,000/.  more  than 
what  is  estimated  to  be  absolutely  ne- 
cessary. If  this  surplus  really  arose  out 
of  the  natural  operation  of  the  premiums, 
^:c.,  it  is  clear  that  the  office  is  now  in  a 
condition  to  pay  133|/.  for  100/.  Sup- 
posing this  done  for  the  current  year,  the 
valuation  of  the  next  year  will  point  out 
what  alteration,  if  any,  is  necessary.  This 
mode  of  division  is  the  safest  in  the  long 
run,  because  any  excess  in  one  year  will 
be  compensated  in  future  years.  Another 
mode  is  to  divide  the  surplus  of  250,000/. 
among  the  existing  policies,  in  equitable 
proportions ;  and  a  third  is  to  consider  it 
as  advance  of  premium  on  the  part  of  the 
existing  contributors,  and  to  diminish 
their  future  premiums  as  if  they  had 
actually  made  such  advance.  It  is  not 
however  our  present  purpose  to  extend 
an  article  already  longer  than  we  had  in- 
tended it  to  be,  by  entering  into  a  length- 
ened explanation  on  this  point. 

The  benefits  of  life  assurance  (which  is 
in  reality  a  large  combination  of  small 
sums  for  the  purpose  of  beneficial  invest- 
ment, with  a  contiact  among  those  who 
invest  that  the  inequalities  of  life  shall  be 
compensated  so  that  those  who  do  not  live 
their  average  time  shall  be  sharers  in 
the  good  fortune  of  those  who  exceed  it), 
and  the  moral  considerations  which  should 
induce  every  friend  of  his  species  to  pro- 
mote and  extend  it,  are  of  course  not 
the  particular  motives  which  actuate 
the  founders  of  such  offices,  though  no 
tloubt  they  have  them  in  tlie  same  degree 
as  others.  To  bring  business  to  a  parti- 
cular office  becomes  their  interest  and 
their  object ;  and  every  possible  mode  of 
iuTestment  has  been  held  out  to  engage 


the  attention  and  suit  the  particular  ob- 
jects of  the  assurer.  To  this  of  course,  in 
general,  we  do  not  object :  for  instance, 
when  a  company  proposes  twenty  ditier- 
ent  kinds  of  assurances,  it  is  enough  for 
the  public  that  the  terms  of  each  kind 
are  sufficiently  high  and  not  too  high. 
But  it  sometimes  happens  that  among  the 
proposals  which  are  held  out  for  the 
assurer's  acceptance  are  to  be  found  some 
which  altogether  militate  against  the 
moral  principles  of  assurance  ;  these 
are  prudence,  foresight,  and  present 
self-denial  for  the  attainment  of  ulti- 
mate prosperity  and  of  pi-esent  security 
against  the  chances  of  life.  When  an 
office  announces  that  it  is  willing  to  leave 
a  part  of  the  premium  in  the  assurers 
hands,  on  his  paying  interest  for  it  in  ad- 
vance, the  office  in  the  meanwhile  hold- 
ing the  policy  as  a  security, — what  is  it 
but  enticing  a  person  to  assure  for  more 
than  he  can  afford  to  do,  and  to  borrow 
money  for  the  purpose  of  paying  the  pre* 
miums  ?  The  office  may,  with  caution, 
make  itself  secure ;  but  it  throws  upon 
the  customer  the  strong  probability  of 
future  disappointment.  When  the  time 
comes  for  thinking  of  the  repayment  of 
the  advances  which  the  office  has  virtu- 
ally made,  the  assurer  will  frequently 
find  himself  obliged  to  sell  that  policy  to 
the  office  which  he  had  counted  upon  for 
the  benefit  of  his  family.  Now  out  of  the 
purchase  money  must  be  deducted  the 
sums  in  arreur  to  the  office  (upon  which 
interest  has  always  been  paid  in  advance) ; 
and  when  the  assurer  comes  to  put  his  ba^ 
lance  against  what  he  has  actually  paid, 
he  will  see  that  he  never  did  a  more  im- 
prudent act.  The  office  is  not  to  blame 
for  anything  but  having  thrown  the  ori- 
ginal offer  in  his  way ;  they  have  only 
lent  him  money  on  the  same  terms  as 
they  would  have  lent  it  to  others;  and 
they  may  say,  and  truly,  that  it  was  his  own 
fault  if  he  engaged  in  an  imprudent  spe- 
culation. But  is  it  not  then  a  fault  to 
entice  others  to  imprudence,  knowing 
how  much  more  easily  men  are  induced 
to  be  imprudent  than  to  be  prudent  ? 
LIGAN.  [Flotsam,] 
LKillTHOUSE.  [Tkinity  House.] 
LINEAL  DESCENT.  [Descknt.  | 
LINEN,  cloth  woven  with  the  fibres 
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of  the  flax-plant  {Linum  usitatissimum), 
a  manufacture  of  so  ancient  a  date  that 
its  origin  is  unknown.  Linen  cloths 
were  made  at  a  very  early  period  in 
Egypt,  as  we  see  from  the  cloth  wrap- 
pings of  the  mummies,  which  are  all 
linen.  It  appears  also  that  linen  was,  in 
the  time  of  Herodotus,  an  article  of  ex- 
port from  Egypt,     (ii.  105.) 

After  the  separation  of  the  ligneous 
fibres  of  the  plant,  the  distaff  and  common 
spinning-wheel  were  employed  for  the 
preparation  of  the  thread  or  yarn,  and  the 
hand-loom  generally,  in  its  simplest  form, 
was  used  for  weaving  the  cloth.  The 
first  attempts  to  adapt  the  inventions  of 
Hargreaves  and  Arkwright  to  the  spin- 
ning of  flax  were  made  at  Leeds  within 
the  present  century.  Mill-spun  yarn  is 
now  universally  employed  by  the  linen- 
weavers  of  this  kingdom  for  the  produc- 
tion of  the  very  finest  lawn,  as  well  as  of 
the  coarsest  linen ;  and  the  use  of  the 
power-loom  has  been  adopted  for  weav- 
ing all  but  the  very  finest  and  most  costly 
fabrics.  The  consequences  of  these  im- 
provements have  been  to  render  this 
country  independent  of  all  others  for  the 
supply  of  linen  yarn  of  every  quality, 
and  to  diminish  in  a  most  important  de- 
gree the  cost  of  linen  fabrics;  so  that 
British  yarns  and  cloths  are  now  profita- 
bly exported  to  countries  with  which  the 
manufacturers  of  Great  Britain  and  Ire- 
land were  formerly  unable  to  compete, 
and  against  which  they  were  "  protected  " 
in  the  home  market  by  high  duties  on 
importation. 

The  growth  of  the  linen  manufacture  in 
Ireland  is  ascribed  to  the  legislative  ob- 
struction raised  in  the  reign  of  William 
III.  to  the  prosecution  of  the  woollen 
manufacture  in  that  part  of  the  kingdom, 
which  it  was  alleged  interfered  prejudici- 
ally with  the  clothiers  of  England.  The 
linen  weavers  were  at  the  same  time  en- 
couraged by  premiums  of  various  kinds 
distributed  by  public  boards  authorised 
by  parliament,  and  by  bounties  paid  on 
the  exportation  of  linen  to  foreign  coun- 
tries. 

In  1835  the  quantity  of  linen  shipped 
from  Ireland  was  estimated  at  70,209,572 
yards,  the  value  of  which  was  3,730,854/. 
{Report  of  Irish  RaiLwny  Cummissiouers.) 


The  linen  manufacture  was  introduced 
into  Scotland  early  in  the  last  century, 
and  in  1727  a  board  of  trustees  was  ap- 
pointed for  its  superintendence  and  encou- 
ragement. Notwithstanding  this  and  the 
further  stimulus  afforded  by  premiums 
and  bounties,  the  progress  of  the  manu- 
facture in  that  part  of  the  kingdom  was 
for  a  long  time  comparatively  unimpor- 
tant. At  Dundee,  the  great  seat  of  the 
Scotch  linen  trade,  there  were  imported 
in  1837,  30,740  tons  of  flax,  besides  3409 
tons  of  hemp,  and  there  were  exported 
from  that  place  G4I,938  pieces  of  different 
qualities  of  linen,  sail-cloth,  and  bagging, 
besides  a  quantity,  computed  to  be  as 
great,  retained  for  home  use. 

The  bounties  allowed  on  the  shipment 
of  linens  were  graduated  according  to 
their  quality  and  value,  and  ranged  from 
a  halfpenny  to  a  penny  halfpenny  per 
yard.  After  being  gradually  diminished 
for  some  years  these  bounties  were 
finally  discontinued  5th  January,  1832. 
The  manufacture  has  not  suffered  from 
this  circumstance,  while  the  country  has 
saved  from  300,000/.  to  400,000/.  per  an- 
num formerly  paid  to  enable  foreigners 
to  purchase  our  linen  at  prices  below  the 
cost  of  production. 

The  number  of  flax  factories  at  work  in 
different  parts  of  the  kingdom,  according 
to  returns  made  by  the  inspectors  of  fac- 
tories in  1835  was  347,  of  which  152 
were  in  England,  170  in  Scotland,  and  25 
in  Ireland.  In  1843  there  were  392  flax 
factories  in  the  United  Kingdom,  and  the 
number  of  persons  employed  in  them  was 
43,487.  According  to  the  census  of  1841, 
there  were  in  Great  Britain  85,213  em- 
ployed in  the  linen  manufacture  in  its 
various  branches. 

Linen  is  next  in  importance  to  cottov 
and  woollen  goods  as  an  article  of  export. 
The  quantity  of  linen  exported  from  the 
United  Kingdom  in  the  five  years  from 
1828  to  1832,  averaged  59,734,219  yards 
annually,  and  in  the  five  years  from 
1833  to  1837,  the  annual  average  was 
69,91 1,799  yards.  The  quantity  of  linen 
yarn  exported  in  the  six  years  from  1832 
to  1837  was  as  under:  — 


1832 
1833 


110,188 
935.682 
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lbs. 

1834 

, 

.        1,533,325 

1835 

. 

.       2,611,215 

1836 

. 

4,574,504 

1837 

• 

.        8,373,100 

The  quantities  of  manufactured  linen 
and  linen  yarn  exported  in  the  following 
years  was  as  under : — 

Linen,  yards.  Yarn,  lbs. 

1838  77,195,894  14,923,329 

1839  85,256,542  16,314,615 

1840  89,373,431  17,733,575 

1841  90,321,761  25,220,290 

1842  69,232,682  29,490,987 

1843  84,172,585  23,358,352 
The  declared  value  of  the  exports  of 

linen  and  linen  yarn  in  1843  and  1844 
was  as  follows : — 

1843.  1844. 

£.  £. 

Linen  manufactures  2,803,223  3,055,243 

Linen  yarn      .       .     898,829  1,021,796 


3,702,052     4,077,039 

The  total  value  of  the  exports  of  linen 
to  France  in  1828  amounted  to  no  more 
than  7228/.,  the  value  of  64,212  yards  of 
linen;  whereas  in  1842  that  country  took 
from  us  8,586,667  yards  of  linen,  and 
22,202,292  lbs.  of  yarn,  valued  together  at 
1,019,694/.  The  exports  to  the  United 
States  of  North  America  amounted  in 
1836  to  39,937,620  yards,  and  in  this  and 
the  previous  year  the  quantity  amounted 
to  nearly  one-half  the  whole  exports  of 
linen.  The  quantity  sent  to  the  United 
States  has  fallen  off  one-half  or  more 
within  the  last  few  years. 

LIST,  CIVIL.    [Civil  List.] 

LIVERY.     [Feoffment.] 

LORD    ADVOCATE.    [Advocate, 

LORR.] 

LORD  KEEPER.  [Chancellor.] 
LORD-LIEUTENANT.  It  was  for- 
merly  usual  for  the  crown,  from  time  to 
time,  to  issue  commissions  of  array,  re- 
quiring certain  experienced  persons  to 
muster  and  array  the  inhabitants  of  the 
counties  to  which  such  commissioners 
were  sent.  They  were  directed  to  put 
into  military  order  those  who  were  ca- 
piible  of  performing  military  service,  and 
to  distrain  such  as  were  not  qualified  to 
serve,  but  were  possessed  of  real  or  per- 
sonal property,  to  furnish  armour  to  their 


more  vigorous  countrymen ;  and  they 
were  to  erect  beacons  when  necessary. 
The  form  of  these  commissions,  after 
much  complaint,  was  settled  by  statute, 
and  may  be  seen  at  length  in  the  Parlia- 
ment-rolls of  5  Hen.  IV.,  1403-4,  vol.  iii. 
p.  527. 

In  the  sixteenth  century  these  com- 
missions of  array  appear  to  have  generally 
given  place  to  commissions  of  lieutenancy, 
by  which  nearly  the  same  powers  as  those 
of  the  old  commissions  of  array  were  con- 
ferred on  certain  persons  as  standing  re- 
presentatives of  the  crown  for  keeping 
the  counties  for  which  they  were  ap- 
pointed in  military  order.  In  1545  a 
commission  "de  arraiatione  et  capitaneo 
generali  contra  Francos  "  issued  to  the 
duke  of  Norfolk,  constituting  him  the 
king's  lieutenant,  and  captain-general  of 
all  captains,  vice-captains,  men-at-arms, 
armed  men,  archers,  and  all  others  re- 
tained or  to  be  retained  against  the 
French,  in  the  counties  of  Essex,  Suffolk, 
Norfolk,  Hertford,  Cambridge,  Hunting- 
don, Lincoln,  Rutland,  Warwick,  North- 
ampton, Leicester,  and  Bedford.  A  simi- 
lar commission  issued  to  the  duke  of  Suf- 
folk for  the  counties  of  Kent,  Sussex, 
Surrey,  Hants,  Wilts,  Berks,  Oxford, 
Middlesex,  Bucks,  Worcester,  and  Here- 
ford, and  London ;  and  to  John  Russell, 
knight,  Lord  Russell,  keeper  of  the  privy 
seal,  for  the  counties  of  Dorset,  Somerset, 
Devon,  Cornwall,  and  Gloucester.  (Ry- 
mer.) 

These  officers  are  however  spoken  of 
by  Camden,  in  the  reign  of  Elizabeth,  as 
extraordinary  magistrates,  constituted 
only  in  times  of  difficulty  and  danger, 
which  was  the  case  with  commissioners 
of  array,  as  appears  from  the  recitals  in 
their  commission. 

The  right  of  the  crown  to  issue  com- 
missions of  lieutenancy  was  denied  by  the 
Long  Parliament,  and  this  question 
formed  the  proximate  cause  of  the  rup- 
ture between  Charles  I.  and  his  subjects. 
Upon  the  Restoration  the  right  of  the 
crown  to  issue  such  commissions  was  es- 
tablished by  a  declaratory  act,  14  Charles 
II.,  cap   S. 

The  authorities  and  duties  of  the  lord- 
lieutenant  and  of  his  temporary  vice- 
lieutenants,  and  of  his  permanent  deputy- 
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lieutenants,  have  latterly  been  fixed  and 
regulated  by  the  militia  acts.  [Militia.] 

LORDS,  HOUSE  OF,  one  of  the  con- 
stituent parts  of  the  Parliament  of  the 
United  Kingdom.  [Parliament.]  The 
other  IS  the  House  of  Commons. 

The  persons  who  sit  in  the  House  of 
Lortis  are  the  Lords  Spiritual  and  Lords 
Temporal. 

The  Lords  Spiritual  are  the  two  arch- 
bishops and  twenty-four  bishops  of  the 
English  Church,  and  one  archbishop  and 
three  bishops  of  the  Irish  Church.  Be- 
fore the  Reformation,  when  the  monastic 
establishments  which  abounded  in  Eng- 
land were  suppressed,  the  superiors  of 
many  of  them,  under  the  names  of  abbots 
and  priors,  sat  as  Lords  Spiritual  in  this 
assembly.  In  those  times  the  Lords  Spi- 
ritual equalled,  if  they  did  not  outnumber, 
the  Lords  Temporal  who  sat  at  any  given 
time  in  Parliament;  though  now  they 
form  only  about  one-thirteenth  of  the 
persons  composing  this  assembly.  Six 
more  bishops  were  added  when  the  abbots 
and  priors  were  removed. 

The  Lords  Temporal  are  all  the  peers 
of  England,  being  of  full  age,  and  not  in- 
capacitated by  mental  imbecility  ;  sixteen 
representative  peers  of  the  Scottish  peer- 
age, and  twenty-eight  representatives  of 
the  Irish  peerage.  The  number  of  the 
Scotch  and  Irish  representative  peers  is 
fixed ;  but  the  number  of  peers  of  England 
by  the  acts  of  union  with  Scotland  and 
Ireland  in  1707  and  1800  respectively,  is 
perpetually  varying,  and  depends  upon 
the  casualties  of  minorities,  and  on  the 
will  of  the  king,  who  can  make  any  man 
a  peer. 

The  component  parts  of  this  assembly 
may  be  thus  classified : — 1.  Persons  sitting 
there  in  respect  of  offices  held  by  them. 
Such  are  the  spiritual  lords  of  England. 
2.  Persons  who  sit  in  right  of  inheritance 
of  a  dignity  of  peerage.  3.  Persons  who 
have  been  created  peers,  4.  Hereditary 
peers  of  Scotland  (for  there  can  be  no 
creation  of  peers  of  that  part  of  the 
United  Kingdom)  elected  by  the  whole 
body  of  the  Scottish  peerage  to  represent 
them  in  parliament,  at  the  beginning  of 
every  parliament.  ,  5.  Hereditary  or 
created  peers  of  Ireland,  elected  by  the 
^hole  l)ody  ot  the  liish  peerage ;  they  sit 


for  life,  and  vacancies  are  supplied  as 
they  occur.  And  6.  Spiritual  lords  of 
Ireland,  who  sit  in  turns  according  to  a 
cycle  established  by  3  Wm.  IV.  c.  37.  The 
great  body  of  the  house  however  consists 
of  hereditary  Lords  Temporal  of  England, 
under  the  several  denominations  of  dukes, 
marquesses,  earls,  viscounts,  and  barons. 
Each  of  the  individuals  of  these  ranks  ! 

has  an  equal  vote  with  the  rest ;  but  they 
sit  in  the  house  in  classes,  and  according 
to  their  precedency. 

The  only  material  changes  which  have 
been  made  in  the  constitution  of  this  as- 
sembly in  the  long  period  of  its  existence 
have  been:  1.  The  supposed  limitation  of 
the  right  of  all  holding  lands  in  chief  of 
the  crown  to  sit  therein,  by  King  Henry 
III.  after  the  battle  of  Evesham.  2.  The 
removal  from  it  of  representatives  of  the 
counties,  cities,  and  boroughs,  who  are 
supposed  to  hare  formerly  sat  with  the 
lords,  and  the  placing  them  in  a  distinct 
assembly,  called  the  House  of  Commons. 
3.  The  reduction  in  the  number  of  the 
Lords  Spiritual,  by  the  suppression  of  the 
monastic  establishments.  4.  The  intro- 
duction of  the  Scottish  representative 
peers.  And  5.  The  introduction  of  the 
Irish  bishops  and  the  Irish  representative 
peers.  ^mi 

This  house  may  be  traced  to  the  very  |HI 
beginning  of  anything  like  an  English  ^■1 
constitution.  It  is  in  fact  the  magnum 
concilium  of  the  early  chronicles.  The 
bishops  are  sometimes  said  to  sit  there  in 
virtue  of  baronies  annexed  to  their  respec- 
tive offices ;  but  it  is  questionable  whether 
baronies  are  attached  to  the  bishoprics  of 
the  new  creation  by  Henry  VIII. ;  and  at 
best  it  is  but  a  legal  fiction,  it  being  evi-  JHl 
dent  from  the  whole  course  of  histoiy  aHI 
that  the  bishops  formed,  as  such,  a  con- 
stituent part  of  such  assemblies  in  the 
Saxon  times,  and  were,  as  such,  among 
the  chief  advisers  of  the  king.  One  of 
the  last  acts  of  King  Charles  I.,  before 
he  finally  left  London  and  disconnected 
himself  from  the  Parliament,  was  to  give 
the  royal  assent  to  a  bill  for  removing 
the  bishops  from  Parliament.  The 
bishops  were  restored  after  the  return  of 
Charles  II.,  liiGO. 

A  question  has  been  raised  whether,  at 
the  Lords  Spiritual  and  the  Lords  Tern- 
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poral,  though  sitting  together,  form  two 
distinct  estates  of  the  realm,  the  concur- 
rence of  both  is  not  requisite  in  any  de- 
termination of  this  house,  just  as  the  con- 
sent of  the  two  houses  of  Parliament  is 
necessary  to  every  determination  of  Par- 
liament. But  it  is  now  understood  that 
the  Lords  Spiritual  and  Lords  Temporal 
are  one  body,  whose  joint  will  is  to  be 
collected  by  the  gross  majority  of  voices; 
and  statutes  have  been  made  in  the  ab- 
sence of  all  the  Spiritual  Lords. 

The  House  of  Lords  has  two  distinct 
functions:  the  legislative  and  the  judi- 
cial. 

In  its  legislative  character,  every  new 
law,  and  every  change  in  the  existing 
law,  must  have  the  consent  of  a  majority 
of  til  is  house,  as  well  as  of  a  majority  of 
the  House  of  Commons. 

In  its  judicial  character,  it  is  a  court 
for  the  trial — 1.  Of  criminal  cases  on  im- 
peachment by  the  House  of  Commons; 
2.  Of  peers  on  indictments  found  by  a 
grand  jury;  3.  For  the  hearing  and  de- 
termining of  appeals  from  decisions  of 
the  Court  of  Chancery ;  4.  For  the  hear- 
ing and  determining  of  appeals  on  writs 
of  error  to  reverse  judgments  in  the  Court 
of  King's  Bench ;  and  5.  In  hearing  and 
determining  appeals  from  the  supreme 
courts  in  Ireland  and  Scotland.  The 
house  can  require  the  attendance  of  the 
judges  of  the  superior  courts  of  law,  to 
assist  it  in  the  discharge  of  its  duties ; 
which  is  sometimes  done. 

A  few  points  in  which  the  House  of 
Lords  differs  from  the  lower  house  of 
Parliament  remain  to  be  noticed.  In  the 
chair  of  the  liouse  sits  the  lord  high 
chancellor  of  Eugland.  When  the  king 
goes  to  Parliament  he  takes  the  throne  in 
the  House  of  Lords,  and  the  Commons 
are  summoned  to  attend  him  there  to  re- 
ceive the  communication  of  his  will  and 
pleasure.  The  royal  assent  to  bills,  whe- 
ther given  by  the  king  or  queen  in  per- 
son,' or  by  a  commission  appointed  by  the 
king  or  queen,  is  givt-n  in  the  House  of 
Lords.  All  bills  whicli  affect  the  rights 
and  dignities  of  the  peerage  must  origin- 
ate in  that  house.  The  members  of  the 
House  of  Lords  have  a  right  of  voting  on 
any  measure  before  the  house  by  proxy, 
but  the  proxy  must  be  a  member  of  the 
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house :  and,  lastly,  they  have  the  privi« 
lege  of  entering  on  the  journals  of  the 
house  their  dissent  from  any  measure 
which  has  received  the  sanction  of  the 
majority,  with  the  reasons  for  that  dis- 
sent. This  is  called  their  protest.  For 
further  information  see  Parliament. 

LORDS  JUSTICES.  Our  kings  have 
been,  ever  since  the  Conquest,  in  the  habit 
of  appointing,  as  occasion  required,  one 
or  more  persons  to  act  for  a  time  as  their 
substitutes  in  the  supreme  government 
either  of  the  whole  kingdom  or  of  a  part 
of  it.  When  William  I.  returned  to  Nor- 
mandy the  year  after  the  Conquest,  he  left 
his  half-brother  Odo,  Bishop  of  Bayeux, 
and  William  Fitzherbert,  to  be  Custodes 
Begni,  or  guardians  of  the  realm,  during 
his  absence ;  and  similar  appointments 
were  very  frequent  under  the  early  Nor- 
man and  Plantagenet  kings.  There  is  a 
commission  of  a  Custos  Regni  in  Rymer 
of  the  reign  of  John,  One  by  Edward 
I.  to  the  Earl  of  Pembroke  describes  the 
powers  of  the  oflBce  in  t^rms  which  imply 
that  it  had  long  been  familiar,  as  ex- 
tending over  all  those  things  which  per- 
tain to  the  said  custody  {quae  ad  dictam 
custodiam  pertinent^  ;  and  the  same  words 
are  common  in  subsequent  commissions. 
And  down  to  the  present  time  similar 
officers  have  been  appointed  under  various 
names,  and  with  more  or  less  extensive 
powers  according  to  circumstances.  Pro- 
tector, lieutenant,  or  locum  tenens,  regent, 
have  been  among  the  other  names  by 
which  they  have  been  known.  Regents 
and  councils  of  regency,  during  the 
nonage  of  the  king  or  queen,  have  been 
sometimes  named  by  the  preceding  pos- 
sessor of  the  crown  ;  but  in  modern 
times  such  arrangements  have  been 
usually  made  by  statute.  Coke  remarks 
(4  Inst.  58)  that  the  methods  of  appointing 
a  guardian  or  regent  have  been  so  va- 
rious, that  "the  surest  way  is  to  have 
him  made  by  authority  of  tlie  great 
council  in  parliament." 

The  most  familiar  case  of  the  appoint- 
ment by  the  crown  of  a  representative  to 
exercise  the  supreme  executive  power, 
not  in  a  colony  or  dependency,  is  that  of 
the  ajjpointiuent  of  a  governor  for  Ire- 
laud,  who  has  commonly  borue  the  name 
of  thn  Tvord  Lieutenant  or  the  Lord  Do 
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puty  ;  or  of  a  council  of  government 
composed  of  Lords  Justices. 

The  governor-general  of  Ireland  under 
the  crown  has  been  styled  at  different 
times  Gustos  (keeper  or  guardian),  jus- 
ticiary, warden,  procurator,  seneschal, 
constable,  justice,  deputy,  and  lieutenant. 
Viceroy  is  a  popular  name  of  modern 
introduction.  Formerly,  upon  the  avoid- 
ance of  the  king's  lieutenant  for  Ireland 
by  death  or  otherwise,  the  privy  council 
there  was  authorised  to  elect  a  successor, 
n^ith  the  restriction  that  he  should  be  an 
Englishman  and  no  spiritual  person,  who 
held  office  till  the  king  appointed  another. 
The  ancient  powers  of  this  officer  were 
almost  regal ;  he  performed  every  act  of 
government  without  any  previous  com- 
munication with  England ;  and  when  he 
left  the  country  he  even  appointed  his 
own  deputy.  From  about  the  time  of 
the  Revolution,  however,  till  after  the 
commencement  of  the  reign  of  George 
III.,  the  lord-lieutenant  resided  very 
little  in  Ireland ;  in  several  instances  the 
person  appointed  to  the  office  never  went 
over ;  in  other  cases  he  went  over  once 
in  two  years  to  hold  the  session  of  par- 
lianaeut;  and  the  government  was  very 
often  left  in  the  hands  of  lords  justices, 
without  a  lord-lieutenant  at  all.  In  mo- 
dern times  the  appointment  of  lords  jus- 
tices for  Ireland  has  only  taken  place  on 
the  occasional  absences  of  the  lord-lieu- 
tenant, and  during  the  interval  which  has 
sometimes  occurred  between  the  demise 
of  one  lord-lieutenant  and  the  appoint- 
ment of  auother.  The  lords  justices  have 
usually  been  the  lord  primate,  the  lord 
chancellor,  and  the  commander  of  the 
forces. 

In  England  lords  justices  and  regencies 
have  been  repeatedly  appointed  since  the 
Revolution,  on  occasion  of  the  king  going 
abroad ;  and  the  appointment  has  usually, 
if  not  always,  been  made  by  royal  letters 
patent  under  the  great  seal,  in  the  same 
manner  as  the  lord-lieutenants  or  lords 
justices  of  Ireland  have  always  been  ap- 
pointed. In  some  cases,  however,  the  aid 
of  parliament  has  been  called  in  for  cer- 
tain purposes.  When  King  William 
went  over  to  Ireland,  in  1689,  he  of  his 
own  authority  appointed  the  administra- 
tion of  the  government  to  be  in  the  bands 


of  the  queen  during  his  absence  out  of 
the  kingdom,  not,  however,  we  suppose, 
by  letters  patent,  but  merely  by  declara- 
tion at  the  council-table ;  and  at  the  same 
time  an  act  of  parliament  was  passed, 
1  &  2  Wm.  and  Mary,  sess.  2,  in  the  pre- 
amble of  which  that  declaration  of  his 
majesty's  pleasure  was  recited,  and  it 
was  enacted,  that  whensoever  and  as 
often  as  his  majesty  should  be  absent  out 
of  this  realm  of  England,  it  should  and 
might  be  lawful  for  the  queen  to  exercise 
and  administer  the  regal  power  and  go- 
vernment in  the  names  of  both  their 
majesties,  for  such  time  only,  during 
their  joint  lives,  as  his  majesty  should  he 
absent.  This  act  was  considered  to  be 
necessary  or  expedient,  in  consequence  of 
the  peculiar  circumstances  in  which  the 
queen  was  placed  by  the  Act  of  Settle- 
ment, which  had  declared  that  the  entire, 
perfect,  and  full  exercise  of  the  regal 
power  and  government  should  be  only 
in  and  executed  by  his  majesty  in  the 
names  of  both  their  majesties  daring  their 
joint  lives.  It  was  at  the  same  time  pro- 
vided, "  That  as  often  as  his  majesty 
shall  return  into  this  kingdom  of  Eng- 
land, the  sole  administration  of  the  regal 
power  and  government  thereof,  and  all 
the  dominions,  territories,  and  plantations 
thereunto  belonging  or  annexed,  sliall  be 
in  his  majesty  only,  as  if  this  act  had 
never  been  made."  After  the  queen's 
death  lords  justices  were  repeatedly  ap- 
pointed by  King  William,  on  occasion  of 
his  going  abroad,  under  the  great  seal, 
namely,  5th  May,  169.5;  May,  1696; 
22nd  April,  1697;  16th  July,  1698  ;  and 
31st  May,  1699. 

One  of  the  provisions  of  the  statute  of 
12  &  13  Wm.  III.  (passed  in  1700)  for 
settling  the  succession  in  the  House  of 
Hanover,  was,  "  That  no  person  who 
shall  hereafter  come  to  the  possession  of 
this  crown  shall  go  out  of  the  dominions 
of  England,  Scotland,  or  Ireland,  without 
consent  of  parliament."  This  clause,  how- 
ever, was  repealed  in  1716,  by  1  Geo.  I. 
Stat.  2,  c.  51.  The  repealing  act  was 
passed  to  gratify  the  king,  whose  "  impa- 
tience to  visit  his  German  dominions," 
says  Coxe  in  his  '  Life  of  Walpole,'  i.  77, 
"  now  became  so  great  as  totally  to  over- 
come every  restraint  of  prudence  and  sug- 
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gestion  of  propriety,  and  imperiously  to 
demand  indulgence."  "The  ministry," 
continues  the  historian,  "were  consider- 
ably embarrassed  on  this  occasion;  and 
drew  up  a  strong  remonstrance,  repre- 
senting the  inconvenience  which  would 
result  from  the  projected  journey.  The 
remonstrance,  however,  not  only  failed 
of  success,  but  so  far  exasperated  the 
king,  that  he  declared  he  would  not  en- 
dure a  longer  confinement  in  this  king- 
dom." It  was  thought  more  respectful 
to  his  majesty  to  obtain  a  repeal  of  the 
restraining  clause  at  once,  than  to  ask 
parliament  merely  for  the  leave  of  ab- 
sence ;  and  the  bill  passed  through  all  its 
stages  in  both  Houses  without  a  dissent- 
ing voice,  the  Tories  being  favourably 
disposed  to  the  principle,  and  the  Whigs 
averse  or  frightened  to  offend  the  king. 
His  majesty,  who  was  at  variance  with 
his  eldest  son,  now  interposed  another  dif- 
ficulty, refusing  to  intrust  the  govern- 
ment during  his  absence  to  the  prince, 
without  joining  other  persons  with  him 
in  the  commission,  and  also  limiting  his 
authority  by  the  most  rigorous  restric- 
tions. Upon  this  point,  however,  he 
yielded  at  last  to  the  representations  of 
the  ministers,  who  concluded  a  long  ex- 
position of  reasons  against  his  leaving  the 
kingdom  at  all  at  that  crisis  by  stating 
that,  "  upon  a  careful  perusal  of  the  pre- 
cedents, finding  no  instance  of  persons 
being  joined  in  commission  with  the 
Prince  of  Wales,"  in  the  appointment  of 
a  regency,  "  and  few,  if  any,  restrictions 
upon  such  commissions,"  they  were  of 
opinion  that  the  constant  tenor  of  ancient 
practice  could  not  conveniently  be  receded 
from.  (See  the  paper  in  Coxe,  ii.  51-54.) 
Upon  this  the  king  submitted  to  give  the 
prince  the  sole  direction  of  affairs ;  "  yet," 
says  Coxe,  quoting  from  the  work  called 
'  The  Political  State  of  Great  liritain,' 
"  he  appointed  him  Guardian  of  the  Realm 
and  JAeutenaut,  an  office  unknown  in 
England  since  it  was  enjoyed  by  Edward 
the  lilack  Prince."  In  point  of  fact  the 
title  given  to  the  prince  ir*  the  original 
I^tin  commission  was  (Justos  licyni  nustri 
el  locum  tenens,  which  were  the  same 
words  that  had  been  commonly  used  in 
all  such  commissions  down  to  the  reign 
of  ilenrv  VIU.,  with  this  difference  only, 


that  one  of  the  two  titles  (more  frequently 
Custos  regni)  was  alone  employed.  The 
earliest  use  of  the  term  re(jent  appears  to 
have  been  in  the  commission  from  Heniy 
VIII.  to  Queen  Katherine  Parr,  when  he 
went  over  to  Boulogne  in  1544,  in  which 
she  is  stated  liectrix  et  Guhernatrix  reyni 
nostri.  Queen  Mary,  the  wife  of  William 
III.,  whose  case  is  the  next  that  occurs, 
seems,  as  already  stated,  to  have  had  no 
commission  ;  and,  being  queen  regnant  in 
her  own  right,  she  was  not  even  popularly- 
styled  regent. 

When  George  I.  went  abroad  the  next 
time,  in  May,  1719,  he  intrusted  the  go- 
vernment during  his  absence  not  to  a 
regent,  or  any  single  person,  but  to  thir- 
teen lords  justices,  namely,  the  Arch- 
bishop of  Canterbury  and  the  principal 
officers  of  state.  A  translation  of  the 
commission  issued  on  this  occasion,  or 
rather,  of  the  warrant  to  the  attorney- 
general  to  prepare  the  commission,  has 
been  printed  in  the  report  of  a  commit- 
tee of  the  House  of  Commons  which  sat 
in  December,  1788,  and  affords  us  pro- 
bably the  most  complete  information  to 
be  found,  in  a  printed  form,  on  the  sub- 
ject of  the  present  article.  The  commit- 
tee state  that  they  had  found  no  entry  of 
any  earlier  commission,  except  of  the  one 
issued  in  1695,  and  that  that  was  nearly 
the  same  with  this  of  1719,  which  appears 
to  have  been  also  closely  followed  in 
others  subsequently  issued.  The  com- 
mission begins  by  reciting  that  his  ma- 
jesty had  "determined,  for  divers  weighty 
reasons,  speedily  to  go  in  person  beyond 
the  seas."  The  persons  commissioned 
are  appointed  to  be  "  our  guardians  and 
justices  {Justiciarii  must  be  the  Latin 
term)  of  our  said  kingdom  of  Great  lii  i- 
tain,  and  our  lieutenants  in  the  same, 
during  our  absence  out  of  our  said  king- 
dom, or  till  further  signification  of  our 
pleasure ;"  and  they  are  authorized,  four 
being  made  a  quorum,  "to  execute  the 
office  and  j)lace  of  guardians,  &c.,  and  to 
order,  do,  and  perform  all  and  every  act 
and  acts  of  government  and  administra- 
tion of  government,  and  all  other  matters 
and  things  whatsoever,  which,  by  virtue 
or  by  reason  of  the  aforesaid  office  or 
place,  have  been  usual,  or  may  I.h;  lawful- 
ly ordered,  done,  or  performed."  Powc/ 
t2 
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is  afterwards  specially  given  to  keep  the 
king's  peace,  to  cause  the  laws  and  cus- 
toms of  the  kingdom  to  be  specially  ob- 
served by  all,  to  punish  criminals  and 
offenders,  to  hold  the  parliament  then 
existing,  and  to  continue,  prorogue,  and 
dissolve  it,  and  likewise  to  summon  and 
hold  another  parliament  and  other  parlia- 
ments, and  the  same  to  continue,  pro- 
rogue, and  dissolve ;  also  to  direct  and 
grant  authority  to  the  lieutenant,  or  jus- 
tices and  general  governors,  of  the  king- 
dom of  Ireland  for  the  time  being,  to 
summon,  hold,  prorogue,  aud  dissolve  the 
parliament  and  parliaments  in  the  said 
kingdom,  and  likewise  to  prepare  and 
transmit  the  bills  which  may  be  proposed 
to  be  enacted  in  such  parliaments,  accord- 
ing to  the  laws  and  statutes  of  the  king- 
dom of  Ireland ;  to  summon  and  hold  the 
Privy  Council,  and  to  appoint  committees 
of  the  same ;  with  the  advice  of  the  Privy 
Council,  to  issue  proclamations,  "  and  to 
do  and  perform  all  other  things  which 
have  been  usually  done,  or  may  be  done, 
by  us,  by  or  with  the  advice  of  the  same ;" 
to  appoint  and  authorize  persons  to  treat 
■with  the  ambassadors,  commissaries,  and 
ministers  of  emperors,  kings,  princes,  re- 
publics, or  states,  and  to  make  and  con- 
clude treaties,  conventions,  and  leagues 
thereupon ;  to  confer,  grant,  and  present 
to  all  benefices,  dignities,  and  ecclesias- 
tical promotions,  where  the  presentation 
is  in  the  crown  ;  to  issue  commands,  au- 
thorities, orders,  and  warrants,  under  the 
privy  seal  or  otherwise,  to  the  treasurer, 
or  commissioners  of  the  treasury,  and 
other  officers,  for  and  concerning  the  col- 
lection, levying,  application,  payment,  and 
disposal  of  the  royal  treasure  and  re- 
venue ;  to  command  the  army ;  to  sup- 
press invasions  and  insurrections ;  to  ex- 
ecute and  employ  martial  law  in  time  of 
war,  if  that  should  happen  ;  in  like  man- 
ner to  command  and  employ  the  naval 
forces  of  the  kingdom ;  to  appoint  to  and 
discharge  from  all  offices  at  the  disposal 
of  the  crown  ;  to  grant  pardons  for  high 
treason  and  all  other  crimes  and  offences ; 
and,  finally,  to  do  all  these  things  in  Ire- 
land as  well  as  in  Great  Britain. 

This  enumeration  is  probably  the  most 
authentic  compendium  that  has  been  pub- 
ushed  of  the  powers  of  government  ordi- 


narily exercised  by  the  crown.      It  does 
not,  however,  profess  to  be  an  enumera-      ^M 
tion  of  all  the  powers  resident  in   the     'IH 
crown  ;    and  it  will  be  especially  ob- 
served,  that  (besides,  perhaps,  some  ap- 
pertaining to  the  office  of  supreme  head 
of  the  church)  the  power  of  creating  peers      iH 
and  conferring  honours  is  not  made  over      ^^ 
to  the  lords  justices.     That  is  a  power 
which,  we  believe,  never  has  been  dele- 
gated, or  attempted  to  be  delegated,  if  we 
except  only  the  case  of  the  patent  granted 
by  Charles  I.,  in  1644,  to  Lord  Herbert 
(better  known  as  the  Earl  of  Glamor- 
gan), which,  after  the  Restoration,  he  was 
compelled  to  resign  by  the  interference  of 
the  House  of  Lords. 

The  Lords  Justices  are  further  required 
in  the  commission  of  1719,  in  the  execu- 
tion of  their  powers,  punctually  to  observe 
his  majesty's  will  and  pleasure,  as  it 
might  be  from  time  to  time  more  clearly 
and  distinctly  expressed  in  instructions 
signed  by  the  royal  hand ;  and  the  com- 
mission was  accompanied  by  a  set  of  in- 
structions, also  printed  in  the  Report  of  |H  j 
the  Committee  of  1788,  and  stated  to  be  ^1 
nearly  the  same  that  had  been  issued,  as 
far  as  was  known,  on  similar  occasions 
before  and  since.  The  rules  prescribed 
are  twenty-one  in  number,  the  most  im- 
portant things  directed  in  which  are,  that 
no  livings  or  benefices  in  the  gift  of  the 
crown  which  may  become  vacant  shall  be 
disposed  of  without  his  majesty's  direc- 
tions as  to  the  persons,  to  be  signified 
from  beyond  the  seas  under  the  sign 
manual;  that  no  orders  or  directions 
concerning  the  disposition  of  money  at 
the  treasury  shall  be  given  before  his 
majesty's  pleasure  shall  have  been  signi- 
fied thereupon ;  and  that  there  must  be 
no  exercise  of  the  power  of  dissolving  the 
parliament,  or  calling  a  new  one,  without 
special  signification  of  the  royal  pleasure. 
The  same  restriction  is  put  upon  the  ex- 
ercise of  the  power  of  pardoning,  and 
some  of  the  other  powers.  In  case,  how- 
ever, they  should  hold  it  necessary  or  ex- 
pedient for  the  public  service,  the  Lords 
Justices  are  authorized  to  fill  offices  im- 
mediately, and  also  to  reprieve  criminals ; 
and  they  are  permitted  to  continue  the 
existing  parliament  by  short  proroga- 
tions, until  tliey  should  be  otherwise  di- 
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reeled  under  the  royal  sign  manual,  and 
to  summon  the  privy  council  to  meet  as 
often  as  they  shall  see  occasion. 

The  government  was  in  the  same 
manner  intrusted  by  George  L  to  Lords 
Justices  when  he  again  went  abroad  in 
1720, 1723,  1725,  and  1 727.  It  is  strange 
that  the  Report  of  1788  should  notice 
only  the  second  of  the  several  regencies  of 
Queen  Caroline,  in  the  earlier  portion  of 
the  reigu  of  George  II.  Her  majesty  so 
long  as  she  lived  was  always  intrusted 
with  the  administration  of  the  govern- 
ment when  the  king  went  abroad ;  which 
he  did  in  1729,  in  1732,  in  1735,  and  in 
1736.  An  act,  the  2  Geo.  II.  chap.  27, 
was  passed  in  1729,  "To  enable  her  ma- 
jesty to  be  regent  of  this  kingdom,  during 
his  majesty's  absence,  without  taking  the 
oaths;"  on  the  15th  of  May  thereafter, 
according  to  Salmon's  '  Chronological 
Historian,'  a  commission  passed  the  great 
seal  constituting  her  guardian  and  lieu- 
tenant of  the  kingdom  during  the  king's 
absence ;  and  the  same  authority  states 
her  to  have  been  appointed  guardian  in 
1732,  and  regent  on  the  two  other  occa- 
sions. According  to  the  Report  of  the 
committee  of  1788,  a  patent,  with  the 
like  powers  as  that  issued  to  the  Prince 
of  Wales  in  1716,  passed  in  1732,  ap- 
pointing Queen  Caroline  guardian  and 
lieutenant  of  the  kingdom  in  the  king's 
absence.  Most  probably  all  the  four 
appointments  were  made  in  the  same 
manner  and  in  the  same  terms.  After 
the  death  of  Queen  Caroline,  the  govern- 
ment was  always  left  during  this  reign  in 
the  hands  of  Lords  Justices  when  the 
king  went  abroad;  as  he  did  in  1740, 
1741,  1743,  1745,  1748,  1750,  17.52,  and 
1755.  On  all  these  occasions  the  com- 
missions and  the  accompanying  instruc- 
tions were  nearly  the  same  with  those 
issued  in  1719. 

George  III.  during  his  long  reign  never 
left  England.  When  George  IV.  went  to 
Hanover  in  September,  1821,  nineteen 
guardians  and  Lords  Justices  were  ap- 
pointed, the  Duke  of  York  being  the  first. 
In  an  important  article  which  appeared  in 
the  *  Morning  Chronicle '  for  August  1 1th, 
1 845,  the  writer,  after  stating  that  Lord  El- 
dou  considered  it  indispensably  necessary 
that  Lords  Justices  should  be  awoiuted 


on  that  occasion,  adds : — "  One  good  effect 
arose  from  their  appointment,  that  the 
Lords  Justices  during  his  (the  king's)  ab- 
sence signed  an  immense  number  of  mili- 
tary commissions  and  other  documents, 
which  had  been  accumulating  since  his 
accession  to  the  throne."  This  writer 
contends  that  "  the  royal  authority  of  an 
English  monarch  cannot  be  personally 
exercised  in  a  foreign  country."  "  We 
take  it,"  he  adds,  "  to  be  quite  clear,  that 
a  patent  sealed  with  the  great  seal  in  a 
foreign  country  would  be  void.  To  guard 
against  any  such  irregularity,  the  law  re- 
quires that  the  patent  shall  state  the  place 
where  it  is  signed  and  sealed  as  apud 
Westmonasterium." 

Nevertheless,  no  provision  such  as  had 
been  customary  on  such  occasions  was 
made  for  the  exercise  of  the  royal  au- 
thority, either  when  her  present  majesty 
made  her  short  excursion  to  the  French 
coast  in  1843,  or  when  she  made  her  late 
more  extended  visit  to  Germany  (in  Au- 
gust and  September,  1845).  On  the  latter 
occasion  the  subject  was  brought  forward 
in  the  House  of  Lords  by  Lord  Campbell, 
who,  on  the  7th  of  August  (two  days  be- 
fore the  prorogation  of  Parliament),  after 
stating  at  some  length  the  course  which 
he  maintained  had  been  uniformly  taken 
down  to  the  year  1843,  asked  if  it  was  the 
intention  that  Lords  Justices  should  be  now 
appointed  ?  The  lord  chancellor,  how- 
ever, replied  that  the  government  had  no 
such  intention.  "  On  the  occasion  of  her 
majesty  visiting  the  king  of  the  French," 
his  lordshij)  is  reported  to  have  said,  "  the 
then  law  officers  of  the  crown,  the  present 
lord  chief  baron  and  the  late  Sir  William 
Follett,  had  been  consulted.  .  .  .  And 
after  mature  deliberation,  these  learned 
persons  gave  it  as  their  decided  opinion 
that  it  was  not  at  all  necessary  in  point  of 
law  that  such  an  appointment  should  take 
place.  ...  In  the  present  instance  also, 
the  law-officers  of  the  crown  had  been 
consulted  as  to  whether  it  was  necessary 
in  point  of  law  for  her  majesty  to  appoint 
a  regency  during  her  absence,  and  their 
rei)ly  was,  that  it  was  in  no  degree  ne- 
cessary ;  an  opinion  in  which  he  entirely 
concurred."  Both  the  speech  with  which 
Lord  Campbell  prefaced  his  question, 
and  the  subsequent  article  in  tbe  '  Moru* 
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ing  Chronicle,'  well  deserve  to  be  con- 
sulted. 

It  ought  to  be  mentioned  that  the  seven 
persons  appointed  in  1705  by  the  4  &  5 
Ann.  chap.  8,  and  again  in  1707,  by  the 
6  Ann.  chap.  7,  to  administer  the  goveru 
ment  along  with  other  persons  whom  the 
new  king  or  queen  should  have  named, 
in  case  of  his  or  her  absence  at  the  time 
from  the  kingdom,  are  styled  Lords  Jus- 
tices in  the  act,  although  called  regents 
by  Burnet,  and  in  the  common  accounts. 
These  Lords  Justices  (twenty-six  in  all), 
who  actually  came  into  office  on  the  death 
of  Queen  Anne,  1st  August,  1714,  and  con- 
tinued till  the  arrival  of  the  king  on  the 
18th  of  September,  enjoyed  more  exten- 
sive powers  than  any  others  that  have 
been  appointed  at  least  in  modern  times. 
They  were  authorized,  in  the  name  of  the 
successor,  and  in  his  or  her  stead,  to  use, 
exercise,  and  execute  all  powers,  autho- 
rities, matters,  and  acts  of  government, 
and  administration  of  government,  in  as 
full  and  ample  manner  as  such  next  suc- 
cessor could  use  or  execute  the  same  if  she 
or  he  were  present  in  person  within  this 
kingdom  of  Great  Britain,"  until  such 
successor  should  arrive,  or  otherwise  de- 
termine their  authority.  The  only  re- 
strictions laid  upon  them  were,  that  they 
were  not,  without  direction  from  the 
'  queen  or  king,"  to  dissolve  the  parlia- 
ment ;  and  that  they  would  subject  them- 
selves to  the  pains  of  high  treason  if 
they  gave  the  royal  assent  to  any  bill 
or  bills  for  repealing  or  altering  the 
Act  ot  Uniformity,  or  the  Act  for  the 
Establishment  and  Maintenance  of  the 
Presbyterian  Church  Government  in 
Scotland. 

We  are  not  aware  that  these  facts  have 
ever  before  been  put  together.  The  most 
important  of  them  have  been  derived  from 
the  Report  of  the  Committee  appointed 
by  the  House  of  Commons  in  1788,  "to 
examine  and  report  precedents  of  such 
proceedings  as  may  have  been  had  in  the 
case  of  the  personal  exercise  of  the  royal 
authority  being  prevented  or  interrupted 
by  infancy,  sickness,  infirmity,  or  other- 
wise," which  is  printed  in  the  Journals  of 
the  House,  vol.  xliv.  pp.  11-42.  See  also, 
besides  the  other  sources  that  have  been 
already  referred  to,  an  article  "  On  the 


Regency  Question,"  in  the  Edinburgh 
Review,  No.  xxxv.  (for  May,  1811),  pp. 
4o-8o.  And  some  particulars  may  be 
gleaned  from  the  accounts  of  the  proceed- 
ings in  the  two  Houses  of  Parliament  on 
occasion  of  the  King's  illness  in  1788,  as 
reported  in  the  '  Parliamentary  History,' 
vol.  xxvii.  pp.  t)53-1297  ;  and  from  the 
discussions  on  the  Regency  Bill  from  the 
beginning  of  November,  1810,  to  the  mid- 
dle of  February,  181 1,  which  nearly  fill  the 
18th  volume  of  the  '  Parliamentary  De- 
bates.' One  of  the  speeches  which  at- 
tracted most  attention  on  the  latter  occa- 
sion for  its  argument  and  research  was 
afterwards  published  in  an  authentic 
form;  that  delivered  on  the  31st  of  De- 
cember, 1810,  by  John  Leach,  Esq.  (af- 
terwards Vice-Chancellor). 

LORDS  OF  PARLIAMENT.  [Lords, 
House  of.] 
LORDSHIP.  [Leet.] 
LOTTERIES  have  been  encouraged 
by  some  states  for  the  purpose  of  raising 
a  revenue.  The  general  plan  has  been 
for  the  government  to  sell  a  certain  num- 
ber of  tickets  or  chances,  and  to  distribute 
by  lot  a  part  of  the  money  thus  collected 
among  a  comparatively  small  number  of 
the  purchasers.  Lotteries  are  games  of 
chance,  the  aggregate  number  of  players 
in  which  are  sure  to  lose  a  part  of  their 
venture.  During  the  period  in  which  the 
English  state  lotteries  were  carried  on  by 
act  of  parliament,  it  was  the  plan  to  dis- 
tribute in  prizes  of  difi'erent  magnitudes 
an  amount  equal  to  10/.  for  each  ticket  or 
chance  that  was  issued,  and  the  profit  to 
the  state  consisted  of  the  sum  beyond  that 
rate  which  contractors  were  willing  to 
give  for  the  privilege  of  selling  to  the 
public  the  tickets  or  shares  of  tickets, 
which  for  that  purpose  they  might  divide 
into  halves,  quarters,  eighths,  and  six- 
teenths of  tickets.  The  price  paid  by  the 
contractors  for  this  privilege  varied  with 
circumstances,  but  was  usually  about  six 
or  seven  pounds  per  ticket  beyond  thf 
amount  repaid  in  prizes,  while  the  price 
charged  by  the  contractors  to  the  public 
was  generally  four  or  five  pounds  per 
ticket  beyond  that  paid  to  the  govern- 
ment :  and  more  than  this  rate  of  advance 
was  always  required  when  the  tickets 
were   divided    into  shares,   the   smaller 
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shares  being  charged  more  in  proportion 
than  the  larger. 

The  earliest  English  lottery  of  which 
there  is  any  record  was  in  1509,  when 
40,000  chances  were  sold  at  ten  shillings 
each  :  the  prizes  consisted  of  articles  of 
plate,  and  the  profit  was  employed  for  the 
repair  of  certain  harbours.  In  the  course 
of  the  following  century  the  spirit  of 
gambling  appears  to  have  materially  in- 
creased in  this  direction,  for  private  lot- 
teries were,  early  in  the  reign  of  Queen 
Anne,  suppressed  "  as  public  nuisances." 
In  the  early  period  of  the  history  of  the 
National  Debt  of  England,  it  was  usual 
to  pay  the  prizes  in  the  state  lotteries  in 
the  form  of  terminable  annuities  In 
1G94  a  loan  of  a  million  was  raised  by 
the  sale  of  lottery  tickets  at  1 0/.  per  ticket, 
the  prizes  in  which  were  funded  at  the 
rate  of  14  per  cent,  for  sixteen  years  cer- 
tain. In  1746  a  loan  of  three  millions 
was  raised  on  4  per  cent,  annuities,  and  a 
lottery  of  50,000  tickets  at  lO/.  each  ;  and 
in  the  following  year  one  million  was 
raised  by  the  sale  of  100,000  tickets,  the 
prizes  in  which  were  funded  in  perpetual 
annuities  at  the  rate  of  4  per  cent,  per 
annum.  Probably  the  last  occasion  on 
which  the  taste  for  gambling  was  thus 
encouraged  was  in  1780,  when  every  sub- 
scriber of  lOOOZ.  towards  a  loan  of  twelve 
millions  at  4  per  cent,  received  a  bonus 
of  four  lottery  tickets,  the  value  of  each 
of  which  was  10/. 

In  1778  an  act  was  passed  obliging 
every  person  who  kept  a  lottery-office  to 
take  out  a  yearly  licence,  and  to  pay  50/. 
for  the  same,  a  measure  which  reduced 
the  number  of  lottery-offices  from  400 
to  51. 

By  limiting  the  subdivision  of  chances 
to  the  sixteenth  of  a  ticket  as  the  minimum, 
it  was  intended  to  prevent  the  labouring 
population  from  risking  their  earnings, 
hut  this  limitation  was  extensively  and 
easily  evaded  by  means  which  aggravated 
the  evil,  the  keepers  of  these  illegal  of- 
fices (commonly  known  as  "  little  goes") 
and  insurance  offices  requiring  extra 
profits  to  cover  the  chances  of  detection 
and  punishment.  All  the  eflbrts  of  the 
police  were  ineffectual  for  tlie  suppression 
of  these  illegal  proceedings,  and  for  many 
years  a  gnjwing  repugnance  was  in  con- 


sequence manifested  in  parliament  to  this 
method  of  raising  any  part  of  the  public 
revenue.  At  length,  in  1823,  the  last  act 
that  was  sanctioned  by  parliament  for  the 
sale  of  lottery  tickets  contained  provisions 
for  putting  down  all  private  lotteries,  and 
for  rendering  illegal  the  sale,  in  this 
kingdom,  of  all  tickets  or  shares  of  tickets 
in  any  foreign  lottery,  which  latter  pro- 
vision is,  to  this  day,  extensively  evaded. 

The  system  of  state  lotteries  was  very 
long  carried  on  by  the  French  govern- 
ment, and  was  the  cause  of  still  greater 
demoralization  than  in  England.  State 
lotteries  have  been  abolished  in  France. 

The  Hamburg  lottery,  which  is  still 
continued,  is  established  upon  a  fairer 
principle  than  was  adopted  in  France  or 
England.  The  whole  money  for  which 
the  tickets  are  sold  is  distributed  among 
the  buyers,  except  a  deduction  of  10  per 
cent,  which  is  made  from  the  amount  of 
the  prizes  at  the  time  of  their  payment. 

Lotteries  have  been  very  common  in  the 
United  States,  and  have  been  sanctioned 
by  the  several  states,  not  so  much  as  a 
means  of  raising  money  for  state  pur- 
poses, as  with  the  view  of  encouraging,  as 
they  supposed,  many  useful  objects  which 
could  only  be  effected  by  raising  at  once 
a  large  sum  of  money,  such  as  canals,  the 
establishment  of  schools,  and  even  the 
publication  of  a  book.  The  numerous 
frauds  practised  in  lottery  schemes  in  the 
United  States  have  perhaps  done  more  to 
open  the  eyes  of  the  people  to  the  mischief 
resulting  from  them  than  any  investiga- 
tion into  the  true  principles  of  lotteries. 
A  distinguished  American  lawyer,  who 
figured  in  the  New  York  State  Conven- 
tion above  thirty  years  ago,  declared  that 
though  "  he  was  no  friend  to  lotteries,  he 
could  not  admit  they  were  per  se  criminal 


hyi 
the 


they  were  nuisances,  it  was  in  the  manner 
in  which  they  were  managed.  In  Eng- 
land, if  not  in  France,  there  were  lotteries 
annually  instituted  by  government,  and 
it  was  considered  a  fair  way  to  reach  the 
pockets  of  misers  and  persons  (lisj)osed  to 
dissipate  their  funds.  The  Aniericai; 
Congress  of  177<>  instituted  a  national 
lottery,  and  perhaps  no  body  of  men  ever 
surpassed  tliein  in  intelligence  and  virtue." 
These  remarks  are  merely  quoted  in  order 
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to  show  what  a  man  of  high  character  in 
America  for  integrity  and  knowledge 
thought  of  lotteries.  The  opinions  which 
he  expressed  were  at  that  time  shared  by 
a  great  number,  and  lotteries  are  still 
common  in  the  United  States,  as  the  ad- 
vertisements in  their  papers  show. 

The  lotteries  called  Art-Unions,  which 
are  common  in  Germany,  were  very  pre- 
valent in  England  in  1844.  The  Art- 
Union  of  London,  which  was  established 
in  1837,  received  subscriptions  to  the 
amount  of  484/.,  but  in  1844  the  amount 
received  was  14,848/.  Each  member  sub- 
scribed 2 Is.,  and  the  committee  of  ma- 
nagement set  apart  a  portion  of  the 
aggregate  sum  subscribed  for  the  purpose 
of  engraving  some  work  of  art,  a  copy  of 
which  was  given  to  each  subscriber ;  but 
by  far  the  greater  portion  of  the  sum  sub- 
scribed was  appropriated  to  the  purchase 
of  pictures  ranging  in  value  from  10/.  to 
400/.,  and  on  a  certain  day  these  pictures 
were  distributed  as  prizes  amongst  the 
subscribers,  by  a  process  resembling  the 
drawing  of  a  lottery.  As  lotteries  had 
been  put  down  by  act  of  parliament,  these 
Art-Unions  were  in  reality  illegal,  and  in 
consequence  of  a  notice  issued  by  the  go- 
vernment in  April,  1844,  their  operations 
were  suspended  for  some  time,  and  a  par- 
liamentary committee  was  appointed  to 
inquire  if  they  could  not  be  placed  on  a 
safe  basis,  and  rendered  subservient  to  the 
improvement  of  art.  A  short  act  was 
passed  to  indemnify  the  managers  for  the 
penalties  which  they  might  be  considered 
to  have  incurred,  and  in  1845  another  act 
was  passed  with  a  similar  object;  but 
tlie  legislature  has  still  left  the  matter 
unsettled. 

LUNACY.  Unsoundness  of  mind  is 
perhaps  the  most  accurate  definition  of 
the  present  legal  meaning  of  lunacy.  For- 
merly a  legal  distinction  was  made  between 
lunatics  and  idiots:  a  lunatic  was  de- 
scribed as  one  who  has  had  understanding, 
but  from  some  cause  has  lost  the  use  of 
his  reason  ;  and  an  idiot,  as  one  who  has 
had  no  understanding  from  his  nativity. 
The  distinction  between  these  two  classes 
of  persons  of  unsound  mind  also  produced 
some  important  differences  in  the  manage- 
ment of  their  property  which  have  now 
tailen   into    disuse.      Strictly   speaking, 


perhaps  a  lunatic  is  one  who  has  lucid 
intervals,  but  this  distinction  may  also  at 
the  present  day  be  disregarded. 

Persons  of  unsound  mind  may  inherit 
or  succeed  to  land  or  personal  property 
either  by  representation,  devise,  or  be- 
quest, but  they  cannot  be  executors  or  ad- 
ministrators, or.  make  a  will,  or  bind 
themselves  by  contract.  It  is  stated  by 
Blackstone  that  the  conveyances  and  pur- 
chases of  persons  of  unsound  mind  are 
voidable,  but  not  actually  void ;  this  how- 
j  ever  perhaps  needs  some  qualification, 
for  a  bargain  and  sale,  or  surrender,  &c., 
and  also  personal  contracts  made  or  en- 
tered into  by  such  persons,  are  actually 
void  as  against  their  heirs  or  other  repre- 
sentatives, though  it  is  true  a  feoffment 
with  livery  of  seisin  was  voidable  only. 
A  person  of  unsound  mind,  though  he 
afterwards  be  restored  to  reason,  is  not 
permitted  to  allege  his  own  insanity  in 
order  to  make  his  own  act  void ;  for  no 
man  is  allowed  to  plead  his  own  disability 
(13  Vesey,  590),  unless  he  has  been  im- 
posed upon  in  consequence  of  his  mental 
incapacity  (2  Carr.  &  P.  178;  3  Carr.  & 
P.  1,  30) ;  and  an  action  will  lie  against 
a  lunatic  upon  his  contract  for  necessaries 
suitable  to  his  station.  The  reader  is  re- 
ferred for  information  upon  this  subject 
to  1  Blackst.  Comm.,  291 ;  1  Fonbl.  Eq., 
b.  1,  c.  2 ;  2  Sugden,  Pow.,  295-6  ;  5  Barn, 
&  C.  170;  Moody  &  M.  105.  6.  Acts 
done  during  a  lucid  interval  are  valid, 
but  the  burthen  of  proving  that  at  the 
time  when  the  act  was  done  the  party  was 
sane  and  conscious  of  his  proceedings, 
lies  upon  the  person  asserting  this  fact. 
The  marriage  of  a  person  of  unsound 
mind,  except  it  be  solemnized  during  a 
lucid  interval,  is  void. 

The  degree  of  responsibility  under 
which  persons  of  unsound  mind  are  placed 
with  respect  to  crimes  committed  by 
them,  as  well  as  the  degree  of  unsound- 
ness of  mind  which  should  be  considered 
as  depriving  the  party  of  that  amount  of 
self-control  which  constitutes  him  a  re- 
sponsible agent,  are  in  a  state  of  uncer- 
tainty. As  a  general  rule  it  may  how- 
ever be  laid  down  that  where  unsound- 
ness of  mind,  cf  such  a  nature  as  to 
render  the  party  incompetent  to  exercise 
any  self-control,  is  established,  criminal 
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punishment  will  not  he  inflicted ;  but  that 
he  will  be  kept  in  safe  custody  during 
tlie  pleasure  of  the  crown  (39  &  40  Geo. 
IIL,  c.  94,  and  1  &  2  Vict.,  c.  14).  On 
the  subject  of  criminal  responsibility,  and 
what  constitutes  unsoundness  of  mind  in 
a  legal  point  of  view,  the  reader  is  re- 
ferred to  the  various  treatises  on  medical 
jurisprudence,  particularly  to  that  by  Dr. 
liay,  lately  published  at  Boston  in  the 
United  States :  and  also  generally  to  Dr. 
Haslam's  'Observations  on  Madness  and 
Melancholy,'  'Medical  Jurisprudence  as 
it  relates  to  Insanity,'  '  Illustrations  of 
Madness,'  and  his  other  works.  Dr. 
P'orbes  Winslow  on  *  The  Plea  of  In- 
sanity in  Criminal  Cases'  is  a  valuable 
book. 

In  an  inquisition  of  lunacy  the  ques- 
tion to  be  decided  is  not  whether  the 
individual  be  actually  of  sound  mind, 
tliough  a  jury  on  an  inquisition  held 
tinder  a  commission  of  lunacy  must  ex- 
press their  opinion  or  finding  in  the  form 
that  the  alleged  lunatic  is  of  "  unsound 
mind"  (/«  re  Holmes,  1  Eussell,  182); 
but  though  such  must  be  the  finding  in 
order  to  make  a  man  legally  a  lunatic, 
the  real  question  is  whether  or  not  the 
departure  from  the  state  of  sanity  be  of 
such  a  nature  as  to  justify  the  confine- 
ment of  the  individual,  and  the  imposi- 
tion of  restraint  upon  him  as  regards  the 
disposal  of  his  property.  No  general  rule 
can  be  laid  down  by  which  to  ensure  a 
right  decision :  but  in  all  such  inquiries 
it  should  be  kept  in  mind  that  insanity 
varies  infinitely  in  its  forms  and  degrees. 
Persons  may  be  of  weak  mind,  and  ec- 
centric, and  even  be  the  subjects  of  de- 
lusions on  certain  subjects,  and  yet  both 
inoffensive  and  capable  of  managing 
pecuniary  matters.  The  individual's  na- 
tural character  should  be  taken  into  con- 
sideration as  accounting  for  eccentricities 
of  manner  and  temper,  and  his  education 
in  estimating  his  ignorance  and  apparent 
want  of  intellect ;  and  lastly,  due  allow- 
ance must  be  made  for  the  irritation  and 
excitement  produced  in  a  mind,  perhaps 
naturally  weak,  by  the  incjuiry  itself,  and 
the  attempt  to  deprive  him  of  his  liberty 
and  the  management  of  his  property. 

Sometimes  the  madman  conceals  his 
disease,      and     with    such    remarkable 


cunning  and  dissimulation  that  the  detec* 
tion  of  it  is  very  difiicult :  this  is  more 
particularly  the  case  when  the  insanity 
consists  in  some  hallucination ;  and  here, 
unless  the  nature  of  the  delusion  be 
known,  it  will  often  be  in  vain  to  attempt 
to  establish  by  questions  any  proof  of  un- 
soundness of  mind.  Those  who  are  in- 
sane on  particular  subjects  will  reason 
correctly  on  ordinary  and  trivial  points, 
provided  they  do  not  become  associated 
M'ith  the  prevailing  notions  which  consti- 
tute their  disease. 

When  insanity  is  urged  as  the  ground 
of  non-responsibility  for  a  criminal  act, 
it  has  been  erroneously  held  that  the 
main  point  to  be  ascertained  is,  whether 
the  individual  has  or  had  "  a  sense  of 
good  and  evil,"  "of  right  and  wrong." 
But  this,  though  the  doctrine  of  the  Eng- 
lish law,  is  found  incapable  of  practical 
application  ;  and  the  records  of  trials  of 
this  kind  show  that  the  guide  to  the  de- 
cision has  generally  been  the  proof,  or 
absence  of  proof,  that  insanity  of  some 
kind  existed  at  the  time  of  the  act,  al- 
though before  and  after  it  the  power  of 
reasoning  and  the  knowledge  of  right 
and  wrong  might  be  retained.  Thus,  on 
the  trial  of  Hatfield  for  shooting  at 
George  III.,  Erskine  argued  that  the  ex- 
istence of  a  delusion  in  the  mind  absolves 
from  criminal  responsibility,  if  it  be 
shown  that  the  delusion  and  criminal  act 
were  connected ;  and  on  this  principle 
Hatfield  was  acquitted,  but  confined  for 
life.  Bellingham  however,  who  shot  Mr. 
Perceval  under  an  equally  powerful  delu- 
sion, in  consequence  of  the  greater  excite- 
ment in  the  public  mind  occasioned  by  the 
result  of  the  insane  act,  was  convicted  and 
executed.  In  many  instances  homicide 
has  been  prompted,  not  by  any  insane  hal- 
lucination or  delusion,  but  by  a  morbid 
impulse  to  kill.  Here  there  is  generally 
evidence  of  the  feelings  and  propensities 
of  the  individual  having  been  previously 
disordered,  and  judgment  in  such  cases  is 
aided  by  the  absence  of  motive  to  the  act 
Where  the  general  conduct  of  the;  prisoner 
has  been  such  as  to  indicate  unsoundness 
of  mind,  even  though  considerable  con- 
trivance has  accompanied  the  act,  o? 
where  there  is  evidence  of  his  having 
been  the  subject  of  an  irresistible  impulse 
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to  kill,  it  is  becoming  now  the  practice  to 
find  a  verdict  of  acquittal,  in  opposition 
to  the  older  authorities,  who  confined  the 
exemption  from  responsibility  on  the 
ground  of  insanity  within  very  narrow 
limits. 

A  perfect  consciousness  of  right  and 
wrong  may  exis*:,  but  the  insane  person 
may  want  that  power  of  self-control 
which  would  secure  his  doing  the  right 
and  avoiding  the  wrong.  This  was  the 
line  of  defence  adopted  in  the  case  of 
M'Naughten  for  shooting  Mr.  Drum- 
mond. 

A  lunatic  is,  according  to  law,  respon- 
sible for  acts  committed  during  "lucid 
intervals,"  a  term  by  which  is  understood 
however,  not  mere  remissions  of  the  vio- 
lence of  the  disease,  but  periods  during 
•  which  the  mind  resumes  its  perfectly 
sane  condition.  In  forming  an  opinion 
concerning  such  lucid  intervals,  the  ab- 
sence of  the  signs  of  insanity  must  hare 
considerable  duration  before  it  can  be 
concluded  that  the  mind  is  perfectly  sane; 
for  lunatics,  when  apparently  convales- 
cent, are  subject  to  sudden  and  violent 
paroxysms. 

One  of  the  most  difficult  points  to  be 
determined  is  with  regard  to  the  mental 
capacity  of  old  persons,  in  whom  the 
mind  is  impaired.  The  decay  of  intel- 
lect in  old  age  is  first  manifested  in  the 
loss  of  memory  of  persons,  things,  and 
dates,  and  particularly  with  respect  to 
recent  impressions.  But  it  is  not  the 
mere  liability  to  forget  names,  and  such 
matters  which  will  render  the  will  of  an 
old  person  invalid;  it  should  be  shown 
that  in  conversation  about  his  affairs,  and 
his  friends  and  relations,  he  did  not 
evince  sufficient  knowledge  to  dispose  of 
his  property  with  sound  judgment.  Many 
old  men  appear  stupid  and  forgetful,  but 
when  their  attention  is  fairly  fixed  on 
their  property,  business,  and  family  af- 
fairs, they  understand  them  perfectly,  and 
display  sagacity  in  their  remarks. 

The  care  and  custody  of  idiots  and 
lunatics  form  a  branch  of  the  royal  pre- 
rogative, and  were  formerly  administered 
by  the  king  himself.  Since  the  dissolu- 
tion of  the  Court  of  Wards,  the  lord  chan- 
cellor has  been  specially  appointed  to  ex- 
ercise this  power.     [Chancellor.1   The 


method  of  proving  a  person  to  be  of  un- 
sound mind,  for  the  purpose  of  depriving 
him  of  the  control  of  his  property,  and, 
where  the  circumstances  require  it,  pro- 
viding for  the  safe  custody  of  his  person, 
is  as  follows: — The  lord  chancellor  upon 
petition  supported  by  affidavits,  and  in 
some  cases  upon  a  personal  interview 
also  with  the  alleged  lunatic,  when  such 
a  course  seems  necessary,  grants  a  com- 
mission to  inquire  into  the  state  of  mind 
of  the  party  by  a  jury,  and  if  the  jury 
should  find  him  to  be  lunatic  or  of  un- 
sound mind  (one  of  which  modes  of  find- 
ing is  absolutely  necessary  in  order  to 
establish  the  legal  fact  of  lunacy),  the 
care  of  his  person  is  committed  to  some 
relation  or  other  fit  person  with  a  suitable 
allowance  for  maintenance,  who  is  called 
the  committee  of  the  person ;  and  the  care 
of  the  estate  is  committed  either  to  the 
same  or  some  other  person,  who  is  called 
the  committee  of  the  estate.  The  acts  of 
the  lunatic  with  respect  to  the  disposition 
of  his  property,  which  he  has  done  after 
the  time  at  which  the  verdict  finds  that  he 
was  of  unsound  mind,  are  void.  The  com- 
mission is  a  proceeding  issuing  from  the 
common-law  side  of  the  Court  of  Chan- 
cery ;  but  after  the  appointment  of  the 
committee,  the  chancellor  acts  by  virtue 
of  his  general  authority,  and  his  orders 
are  enforced  by  the  general  process  of 
the  court.  The  committee  of  the  estate 
is  considered  as  a  mere  bailiff  appointed 
by  the  crown  for  the  sole  interest  of  the 
owner,  and  without  any  regard  to  his  sue 
cessors;  but  the  court  will  order  allow 
ances  to  be  made  to  near  relations  of  the 
party  who  is  of  unsound  mind,  and  even 
to  his  natural  cliild,  where  the  circum- 
stances of  the  several  parties  justify  and 
require  it,  and  will  direct  proper  acts  to 
be  done  for  the  management  of  the  luna- 
tic's estate  and  property.  Unless  a  per- 
son is  declared  of  unsound  mind  in  due 
legal  form,  no  person  can  meddle  with 
the  management  of  his  property,  even  if 
the  person  is  incompetent  to  manage  it 
himself.  Cases  occur  in  which  the  ex- 
pense of  a  commission  of  lunacy  is  a  great 
difficulty,  when  the  property  is  small  , 
and  it  is  therefore  desiral)le  to  diminish 
the  expenses  of  such  commissions,  and  to 
facilitate   the   proceedings,  so   far   as   in 
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consistent  with  proper  inquiry,  and  the 
prevention  of  fraudulent  attempts  to  de- 
prive persons  of  the  management  of  their 
property  and  of  their  liberty. 

Some  recent  acts  have  made  alterations 
in  the  proceedings  under  commissions  of 
lunacy. 

An  act  of  the  3  &  4  Wm.  IV.  c.  36,  is 
entitled  '  An  Act  to  diminish  the  Incon- 
veniences and  Expenses  of  Commissions 
in  the  Nature  of  Writs  De  Lunatico  In- 
quirendo;  and  to  provide  for  the  better 
Care  and  Treatment  of  Idiots,  Lunatics, 
and  Persons  of  Unsound  Mind,  found  such 
by  Inquisition.' 

An  act  of  the  5  &  6  Vict.  c.  84,  is  en- 
titled '  An  Act  to  alter  and  amend  the 
Practice  and  Course  of  Proceeding  under 
Commissions  in  the  Nature  of  Writs  De 
Lunatico  Inquirendo.'  The  first  section 
cinpoM'ers  the  Lord  Chancellor  to  appoint 
two  Serjeants  or  barristers  at  law,  to  be 
called  *  The  Commissioners  in  Lunacy  ;' 
and  enacts  that  in  future  all  Commissions  in 
tlie  nature  of  Writs  De  lunatico  inquirendo 
shall  be  directed  to  such  commissioners, 
and  that  such  Commissioners  shall  jointly 
and  severally  have  and  execute  all  the 
powers,  duties,  and  authorities  now  had 
and  executed  by  commissioners  named  in 
commissions  in  the  nature  of  Writs  De 
lunatico  inquirendo.  The  commissioners 
(§  2)  are  to  conduct  all  inquiries  with 
respect  to  Lunatics  and  their  estates  in 
such  manner  as  the  Lord  Chancellor 
shall  from  time  to  time  direct;  and  it  is 
provided  that  nothing  in  this  act  shall 
prevent  the  Chancellor  from  issuing  any 
commission  in  the  nature  of  a  writ  De 
lunatico  inquirendo,  addressed  to  any  fit 
or  proper  person  or  persons,  in  addition 
to  the  Commissioners  in  Lunacy. 

§  3  empowers  the  Chancellor  to  refer 
to  the  Cotrunissioners  in  Lunacy,  or  either 
of  them,  any  of  the  inquiries  and  matters 
connected  with  the  persons  and  estates 
of  Lunatics  which  are  usually  referred  to 
the  Masters  in  Drdinary  in  Chancery; 
and  §  4  makes  the  Commissioners  in 
Lunacy  visitors,  under  the  direction  of 
the  (yhancellor,  of  all  persons  found  idiot, 
Itinatic,  or  of  unsound  niind,  by  inqui- 
f-ition,  jointly  with  the  three  visitors  ap- 
pointed by  the  3  8c  4  Wm.  IV.  c.  3(i. 

§   7  empowers  the  Chancellor  from 


time  to  time  to  regulate  the  form  and 
mode  of  proceeding  before  and  by  the 
said  commissioners,  and  the  practice  in 
matters  in  Lunacy ;  and  to  regulate  the 
number  of  jurymen  to  be  sworn  to  try 
inquests  on  Commissions  in  the  nature  of 
Writs  De  lunatico  inquirendo;  but  it  is 
provided  that  every  inquisition  on  such 
commission  shall  be  found  bv  the  oaths 
of  twelve  men. 

By  the  8  &  9  Vict.  c.  100,  §  2,  the  two 
commissioners  of  lunacy  are  henceforth 
to  be  called  Masters  in  Lunacy,  and  take 
the  same  rank  and  precedence  as  the 
masters  in  ordinary  of  the  High  Court  of 
Chancery.  Some  other  regulations  as  to 
the  duties  of  the  masters  in  lunacy  are 
contained  in  8  &  9  Vict.  c.  100,  §  95-98. 

The  other  sections  of  the  act  5  &  6 
Vict.  c.  84,  make  regulations  as  to  fees 
and  other  matters,  for  which  the  act  must 
be  consulted.  The  salary  of  the  commis- 
sioners is  2000/.  a-year,  free  from  all 
taxes  or  abatement. 

The  term  Lunatic  is  only  properly  ap- 
plied to  a  person  who  is  found  to  be  a 
lunatic  by  the  verdict  of  a  jury  under  an 
inquisition,  as  already  explained.  But 
the  term  lunatic  is  also  applied  to  those 
who,  being  considered  lunatics,  are  con- 
fined in  lunatic  asylums  or  hospitals, 
under  such  regulations  as  the  8  &  9  Vict, 
c.  100,  (^  44-49  prescribe,  without  having 
been  found  lunatics  under  an  inquisition  ; 
and  also  to  any  single  patient  who  is 
boarded  or  lodged  for  pay  as  a  lunatic  in 
a  house  not  licensed  under  the  act,  6  90  ; 
and  also  to  any  person  who  is  under 
the  care  of  any  person  who  receives  or 
takes  the  charge  of  such  one  lunatic  only, 
and  derives  no  profit  from  the  charge 
(§  112).  As  to  the  persons  and  property 
of  such  so-called  lunatics,  who  have  not 
been  found  lunatic  by  a  jury,  the  8  &  9 
Vict.  c.  loo,  §  94,  enacts,  That  whenever 
the  commissioners  in  lunacy  shall  have 
reason  to  suppose  that  the  pr()))erty  of 
any  person  detained  or  taken  charge  of  as 
a  lunatic  is  not  duly  protected,  or  that 
the  income  thereof  is  not  duly  ajjplied  for 
his  maintenance,  such  commissioners  shall 
makesuchin(juiries  relative  theretoas they 
shall  think  proper,  antl  report  them  to  the 
lord  chancellor.  §  98  enacts.  That  when 
any  person  shall  have  been  received  or 


rACY. 


[284  1 


LUNATIC  ASYLUMS. 


taken  charge  of  as  a  lunatic  upon  an 
order  and  certificate,  or  an  order  and 
certificate  under  the  provisions  of  that 
act,  and  shall  either  have  been  detained  as 
a  lunatic  for  the  twelve  months  then  last 
past,  or  shall  have  been  the  subject  of  a 
report  by  the  commissioners  in  lunacy 
in  pursuance  of  6  94,  the  lord  chancellor 
shall  direct  one  of  the  masters  in  lunacy 
to  inquh'e  and  report  to  him  as  to  the 
lunacy  of  such  person  so  confined,  and 
iFie  chancellor  is  authorised  to  make 
orders  for  the  appointment  of  a  guardian 
or  otherwise  for  the  protection,  care,  and 
management  of  such  lunatic,  and  such 
guardian  is  to  share  the  same  powers  and 
authorities  as  a  committee  of  the  person 
of  a  lunatic  found  such  by  inquisition 
now  has,  and  to  appoint  a  receiver  or 
otherwise  for  the  care  and  management 
of  the  estate  of  such  lunatic,  and  such 
receiver  is  to  have  the  same  powers  as  a 
receiver  of  the  estate  of  a  lunatic  found 
such  by  inquisition  now  has ;  and  the 
chancellor  is  also  empowered  to  make 
orders  for  the  application  of  the  income 
of  the  lunatic  towards  his  maintenance, 
and  the  cost  of  the  care  and  management 
of  his  person  and  estate,  and  also  as  to 
the  investment  or  other  application  for 
the  purpose  of  accumulation  of  the  over- 
plus; but  such  protection,  care,  and  ma- 
nagement are  only  to  continue  so  long  as 
such  lunatic  shall  contiime  to  be  detained 
as  a  lunatic  upon  such  order  or  certificate 
as  aforesaid,  and  such  further  time,  not 
exceeding  six  months,  as  the  chancellor 
may  fix  ;  but  the  chancellor  may  in  any 
such  case,  either  before  or  after  directing 
such  inquiry,  and  whether  the  master 
shall  have  made  such  inquiry  or  not, 
direct  a  commission  in  the  nature  of  a 
AVrit  De  lunatico  inquirendo  to  issue,  to 
inquire  of  the  lunacy  of  such  person. 

in  the  Roman  system,  persons  of  un- 
sound mind  (furiosi)  might  be  deprived 
of  the  management  of  their  property  on 
application  to  the  praetor  by  his  next  of 
kin.  This  legislation  was  either  intro- 
duced or  established  by  the  Twelve 
Tables.  The  person  who  had  the  care 
of  the  lunatic  and  of  his  property  was 
called  a  curator  [Curator].  The  Twelve 
Tables  gave  the  care  of  the  lunatic  to  his 
agnati.      In  those  cases  where  the  law 


had  not  provided  for  the  appointment  oi 
a  curator,  the  praetor  named  one.  {Dig. 
27,  tit.  10;  Instit.  1,  tit.  23. ^ 

On  the  general  subject  see  Stock  On 
the.  Law  c/"  Non  Compotes  Mentis;  and 
Collinson  On  Lunacy. 

LUNATIC  ASYLUMS.  COMMIS- 
SIONERS IN  LUNACY.  STATIS- 
TICS, CONSTRUCTION,  and  MA- 
NAGEMENT OF  ASYLUMS.  The 
subject  of  insanity  and  asylums  for  the 
insane  has  of  late  years  occupied  a  very 
large  share  of  public  attention ;  parti- 
cularly as  an  opinion  has  prevailed  that 
insanity  is  on  the  increase  in  this  king- 
dom beyond  the  ratio  of  population.  Th<' 
want  of  accurate  information  renders 
this  point  doubtful ;  but  it  is  certain  that 
more  than  20,UU()  insane  persons  are  in 
confinement  in  the  public  asylums  and 
licensed  houses  in  England  and  Wales, 
of  whom  1 6,000  are  paupers.  But  as  a 
great  number  of  patients  are  confined  se- 
parately, or  in  the  care  of  their  relatives, 
of  whom  no  public  returns  are  made,  this 
number  is  probably  much  underrated. 

Two  acts  passed  in  1845  (8  &  9  Vict, 
caps.  100  and  I2G)  have  placed  the  powers 
vested  in  the  Commissioners  in  Lunacy 
on  an  entirely  new  footing,  and  have  in 
many  respects  modified  the  constitution  of 
asylums.  The  first  act  repeals  2  &  .3  W. 
IV.  c.  107 ;  3  &  4  W.  IV.  c.  64;  .5  &  6 
W.  IV.  c.  22 ;  1  &  2  Vict.  c.  73 ;  5  Vict, 
c.  4;  &  5  &  6  Vict.  c.  87.  This  first  act 
appoints  six  commissioners,  three  of  whom 
are  physicians,  and  three  barristers,  with 
salaries;  and  five  other  commissioners 
who  act  gratuitously.  The  rule  that 
none  of  these  shall  be  connected  with  any 
asylum  is  continued.  No  person  can  act 
as  a  commissioner  who  within  two  years 
has  been  directly  or  indirectly  connected 
with  any  asylum.  Licences  are  granted 
by  these  commissioners  at  each  of  their 
quarterly  meetings.  Any  person  who 
wishes  to  open  a  house  for  the  reception  of 
patients  is  required  to  send  a  plan  upon  a 
scale  of  one-eighth  of  an  inch  to  a  foot  of 
every  part  of  the  premises  at  least  fourteen 
days  previously  to  his  application.  No 
additions  to  or  alterations  in  a  licensed 
house  can  be  made  without  the  consent  of 
the  commissioners.  No  licence  is  to  remain 
in  force  more  than  thirteen  months,  and 
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the  notice  of  a  wish  to  renew  must  give 
the  number  of  patients  then  confined. 
The  jurisdiction  of  the  commissioners 
extends  to  the  whole  of  London  and 
Middlesex,  and  Southwark:  and  to  all 
places  within  seven  miles  of  London, 
Westminster,  and  Southwark :  in  the 
country  the  licences  are  to  be  granted  by 
the  justices  of  the  peace  in  quarter-ses- 
sion, who  are  bound  to  appoint  three  of 
their  number,  together  with  one  physi- 
cian, surgeon,  or  apothecary,  as  visitors 
of  the  asylums  licensed  by  them.  Strict 
regulations  are  enforced  for  the  recep- 
tion of  patients ;  it  is  required  that  every 
person  not  being  a  pauper,  received  as 
insane,  shall  be  certified  to  be  so  by  two 
physicians  or  surgeons,  who  shall  visit 
such  patient  separately,  and  shall  have 
no  interest  in  the  asylum  in  which  such 
patient  is  to  be  confined ;  and  certain 
entries  of  these  particulars  are  to  be  kept 
at  each  asylum.  For  a  pauper,  the  cer- 
tificate of  one  medical  man  and  the  order 
of  two  justices  is  required. 

Penalties  are  fixed  for  neglecting  these 
rules,  or  those  which  direct  notice  to  be 
given  of  every  admission,  death,  dis- 
charge, or  escape.  Houses  having  100 
or  more  patients  are  to  have  a  resident 
medical  attendant,  and  those  of  smaller 
gize  are  to  be  visited  by  a  medical  attend- 
ant at  defined  periods,  according  to  their 
sizfr.  Every  house  within  the  immediate 
jurisdiction  of  the  commissioners  shall  be 
visited  by  them  at  least  four  times  in  the 
year,  and  every  other  house  at  least  twice 
in  every  year ;  these  visits  may  be  made 
at  any  hour,  even  by  night,  and  it  is 
penal  to  conceal  any  part  of  a  house  from 
them.  Similar  powers  are  given  to  the 
visitors  in  the  country. 

The  commissioners  are  to  present  an 
annual  report  to  the  lord  chancellor  of  the 
state  of  the  different  asylums  visited  by 
them,  which  Report  shall  be  laid  before 
parliament. 

An  important  alteration  is  made  in  the 
law  concerning  the  care  of  single  patients. 
Orders  and  medical  certificates  nmst  in 
future  be  procured  for  the  care  of  one 
patient  similar  to  those  used  for  the  ad- 
mission of  patients  into  licensed  houses ; 
and  copies  of  these  documents  are  to  be 
privately  sent  to  and  registered  by  the 


secretary  to  the  commissioners.  This  act 
only  extends  to  England  and  Wales,  and 
it  does  not  affect  Bethlem  Hospit;il, 
London.  The  persons  appointed  to  hold 
commissions  "De  lunatico  inquirendo," 
heretofore  styled  commissioners,  are  in 
future  to  be  termed  "  Masters  in  Lunacy." 

The  second  act,  which  repeals  9  Geo. 
IV.,  c.  40,  relates  to  the  regulation  of 
lunatic  asylums  for  counties  and  bo- 
roughs, and  the  maintenance  and  care  of 
pauper  lunatics ;  and  gives  to  the  com- 
missioners a  greater  power  over  these 
institutions,  which  had  previously  been 
entirely  under  the  control  of  justices  of 
the  peace.  The  justices  of  every  county 
and  borough  are  now  to  be  compelled  to 
erect  or  to  join  in  the  erection  of  an  asylum 
when  none  such  already  exists ;  and  all 
proposals,  agreements,  and  plans,  and  the 
rules  and  regulations  of  each  asylum,  are 
to  be  submitted  to  the  commissioners,  and 
all  contracts  and  estimates  approved  by 
the  secretary  of  state.  Contracts  for  the 
care  of  insane  persons  in  licensed  houses 
do  not  exempt  any  county  or  borough 
from  the  obligation  of  providing  an 
asylum.  Power  is  given  to  committees  to 
grant  retiring  allowances  to  the  officers  of 
asylums ;  and  a  medical  officer  must  be 
resident  in  every  asylum  which  contains 
more  than  100  patients.  Lists  of  all  the 
patients  are  to  be  sent  twice  in  every 
year  to  the  commissioners  by  the  medical 
officer.  This  act  extends  only  to  Eng- 
land and  Wales,  and  does  not  apply  to 
Bethlem  Hospital. 

Great  advantages  may  fairly  be  anti- 
cipated from  the  restrictions  imposed  by 
these  acts ;  and  they  may  probably  only 
be  considered  as  steps  towards  the  highly 
desirable  result  of  making  all  insane 
persons  immediately  the  care  of  the  State. 
The  duties  of  the  commissioners  have, 
until  the  last  few  years,  been  very  imper- 
fectly performed,  and  the  utmost  secrecy 
as  to  their  names  and  movements  was 
preserved.  The  management  of  private 
asylums  must  vary  considerably,  as  such 
houses  are  rarely  built  for  the  purpose, 
and  are  frequently  under  the  direction  of 
persons  unfitted  by  their  want  of  education 
for  such  an  important  charge;  but  these 
circumstances  ciin  by  no  means  be  ad- 
mitted as  excuses  for  the  scandalous  in- 


LUNATIC  ASYLUMS.         [  286  ]         LUNATIC  ASYLUMS. 


ftances  of  cruelty  and  mismanagement 
which  have  gone  on  under  the  eyes  of 
the  commissioners,  and  in  houses  which 
have  received  their  praise ;  especially  in 
those  large  private  asylums,  where  an  im- 
mense number  of  paupers  are  taken  at 
low  rates ;  the  temptation  held  out  in  such 
cases  to  economy  at  the  expense  of  the 
care  and  comfort  of  the  patients  ought  to 
call  forth  an  especial  watchfulness  on  the 
part  of  the  commissioners. 

The  patients  who  are  confined  in 
prisons,  hospitals,  workhouses,  or  in  the 
houses  of  their  relatives,  are  exposed 
perhaps  more  than  any  others  to  great 
neglect  and  mismanagement ;  and  not  un- 
frequently  are  treated  with  great  cruelty, 
even  when  the  intentions  of  the  parties 
who  have  charge  of  them  are  good, 
through  their  entire  ignorance  of  the  na- 
ture and  proper  treatment  of  the  disorder 

Management  of  Public  Asylums. — There 
is  considerable  diversity  in  the  internal 
regulations  of  different  public  asylums 
as  to  the  power  and  position  of  the  medi- 
cal and  non-medical  officers.  In  some 
there  is  a  resident  physician  who  holds 
the  supreme  authority,  and  is  also  stew- 
ard and  general  manager  ;  in  others  the 
physician  only  presides  in  his  own  de- 
partment ;  and  in  others  the  chief  officer 
is  not  medical,  and  the  physician  is  non- 
resident. The  Norfolk  asylum  is  the 
only  large  one  in  England  without  a 
resident  medical  officer  ;  and  this  fact  is 
severely  commented  on  by  the  commis- 
sioners in  their  report.  Under  the  new 
act  a  resident  medical  officer  must  be 
appointed;  but  we  understand  that  the 
chief  authority  will  still  remain  with  the 
non-medical  superintendent.  In  the  70th 
Report  of  the  visiting  justices  of  Hanwell 
(April,  1844),  it  is  stated  that  they  have 
appointed  an  officer  in  the  army  to  super- 
intend the  institution,  with  a  view  to  the 
preservation  of  greater  order  and  disci- 
pline than  had  been  maintained  under 
medical  rule  ;  in  the  72nd  Report  fOcto- 
ber,  1844)  the  resignation  of  the  go- 
vernor is  mentioned,  and  we  cannot 
learn  from  the  reports  that  any  steps  have 
oeen  taken  to  appoint  a  successor,  nor 
whether  the  advautiiges  derived  from  his 
appointment  equalled  the  expectation  of 
the  justices. 


In  all  asylums  the  position  of  the 
matron  is  one  which  requires  to  be  settled 
in  some  uniform  manner ;  owing  to  the 
matron  having  been  in  many  cases  the 
wife  of  the  superintendent,  an  undue  im- 
portance has  been  given  to  her  position ; 
the  appointment  of  the  female  attendants, 
and  even  the  classification  of  the  female 
patients,  has  sometimes  been  left  in  her 
hands.  When  we  consider  that  the 
matron  cannot  possibly  have  had  a  medi- 
cal education,  and  that  in  very  few  cases 
those  who  hold  the  situation  possess  any 
previous  knowledge  of  insanity,  or  are 
even  persons  of  good  general  information, 
it  is  manifestly  improper  to  allow  her  too 
high  an  authority.  In  the  French  asy- 
lums, and  we  believe  also  in  some  of  those 
in  the  United  States,  there  is  no  matron : 
a  few  of  the  most  experienced  female  at- 
tendants act  as  heads  of  departments,  and 
receive  the  orders  of  the  medical  officers ; 
and  this  arrangement,  which  is  found  to 
work  exceedingly  well  at  the  Salpetriere, 
where  there  are  15U0  female  patients, 
seems  on  the  whole  to  be  the  best.  The 
effect  of  placing  the  matron  in  a  higher 
position  is  almost  certainly  to  bring  about 
interference  on  her  part  with  the  duties  of 
the  medical  officers,  which  cannot  fail  to 
be  injurious  to  the  welfare  of  the  patients. 
At  Hanwell  the  salary  of  the  matron  is 
higher  than  that  of  the  resident  medical 
officers,  or  than  that  of  any  officer  ex- 
cepting the  physician. 

In  the  appointment  of  a  chaplain, 
steward,  secretary,  accountant,  and  any 
other  officers,  the  most  important  point  is 
to  confine  their  duties  within  certain 
proper  limits,  and  to  prevent  their  inter- 
ference with  the  patients  without  the  con- 
currence of  the  medical  officers. 

If  the  government  should  at  any  time 
take  the  entire  super^ision  of  asylums  for 
the  insane  into  its  own  hands,  we  trust 
that  the  mode  of  proceeding  will  be  to 
appoint  to  each  asylum  one  resident  me- 
dical officer,  who  shall  be  responsible  for 
the  entire  conduct  of  the  asylum ;  and  to 
whom,  therefore,  the  power  of  appointing 
and  dismissing  all  the  subordinate  officers 
shall  be  given.  Uniformity  of  system, 
the  want  of  which  has  been  a  great  evil 
in  many  asylums,  would  thus  be  secured; 
and  the  careful  selection  of  a  competent 
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principal  officer  responsible  for  every  in- 
stance of  negligence  or  cruelty  in  the 
asylum  under  his  care,  could  not  fail  to 
improve  the  general  management  of  these 
institutions.  At  Glasgow  the  whole  au- 
thority has  for  some  years  been  in  the 
hands  of  the  resident  physician,  with  the 
most  satisfactory  results  ;  and  an  approxi- 
mation is  made  to  this  plan  in  the  Irish 
district  asylums,  where  the  non-resident 
physician  is  the  principal  officer. 

By  the  acts  lately  passed,  the  power 
which  the  justices  who  had  the  control  of 
ditfei-ent  asylums  possessed  of  passing 
rules  at  any  meeting  which  entirely 
changed  the  system  of  management,  or  of 
summarily  dismissing  any  officer,  is  done 
away  with.  The  caprices  of  the  go- 
vernors of  some  asylums  have  changed 
their  entire  constitution  in  a  few  years. 

A  great  improvement  has  been  made 
of  late  years  in  the  class  of  persons  ap- 
pointed as  attendants,  or,  according  to  the 
old  phraseology,  keepers.  That  all  such 
persons  should  possess  benevolence  and 
intelligence  is  essential  to  the  effective 
working  of  a  humane  and  enlightened 
system ;  and  they  should  be  liberally  paid. 
I'he  proportion  of  attendants  to  patients  in 
tlie  different  English  public  asylums  varies 
fi-om  one  to  ten,  to  one  to  twenty  ;  the 
former  does  not  seem  too  much,  and  is  far 
less  than  that  in  all  well-managed  private 
asylums.  No  ward,  however  small,  should 
have  less  than  two  attendants,  in  order 
tliat  it  should  never  be  left;  this  is 
enforced  by  the  rules  of  several  asylums. 
A  large  number  of  attendants  renders  a 
vigilant  superintendence  by  night  practi- 
cable, which  is  no  less  important  than  by 
day,  although  it  is  entirely  omitted  in 
some  institutions. 

Every  part  of  the  treatment  of  the  in- 
sane has  of  late  years  been  much  modi- 
fied by  the  introduction  of  a  much  milder 
mode  of  management.  The  total  aboli- 
tion of  personal  coercion,  known  as  the 
non-restraint  si/stem,  was  first  introduced 
at  the  Lincoln  asylum  in  1837,  and  its 
complete  success  there  led  to  its  a(U){)- 
tion  at  llanwell  in  18.39,  and  shortly 
afterwards  at  Northampton,  Gloucester, 
Lancaster,  Stafford,  and  (ilasgow.  This 
fcyfeueiii  has  since  been  adopted  at  Ilas- 
lar  Hospital,  and  also  at  Armagh,  Lon- 


donderry, and  Maryborough ;  and  very 
little  restraint  is  used  at  the  other  Irish 
district  asylums.  The  asylums  which 
do  not  agree  to  the  disuse  of  restraint 
as  a  principle,  have  effected  it  in  prac- 
tice, with  very  few  exceptions  ;  thus 
the  reports  of  Nottingham,  Dorset,  Mont- 
rose, Edinburgh,  and  Dumfries  speak  of 
the  advantages  of  restraint,  although  the 
writers  abstain  from  availing  themselves 
of  it ;  while  on  the  contrary  the  autho- 
rities of  Bethlem,  St.  Luke's,  Kent,  Ox- 
ford, and  the  Retreat  at  York,  profess 
the  non-restraint  system,  although  they 
do  not  entirely  practise  it. 

It  would  far  exceed  the  limits  of  this 
article  to  point  out  the  progress  of  this 
system,  and  the  circumstances  which 
rendered  it  desirable ;  from  the  year 
1792,  when  Piuel  struck  off"  the  chains 
of  the  patients  at  the  Bicetre,  a  gradual 
improvement  has  been  going  on  in  the 
treatmert,  of  these,  the  most  unfortunate 
of  human  beings ;  but  the  declaration 
that  mechanical  restraints  were  "never 
necessary,  never  justifiable,  and  always 
injurious,"  made  by  Mr.  Hill  of  Lincoln, 
has  caused  this  march  of  improvement  to 
proceed  much  more  rapidly.  The  reports 
of  the  asylums  in  which  the  new  system 
has  been  introduced,  especially  those  of 
Hanwell,  give  all  particulars  as  to  the 
mode  of  management  substituted  for  co- 
ercion. 

However  much  opinions  may  differ  as 
to  the  advantages  of  the  abolition  of  re- 
straint in  those  asylums  which  have  not 
yet  tried  the  experiment,  we  have  before 
us  the  facts  that  many  thousand  patients 
have  been  treated  entirely  without  it; 
that  in  no  asylum  where  the  new  system 
has  been  introduced  has  it  been  found 
necessary  to  abandon  it ;  that  the  reports 
of  all  these  asylums  state  their  general 
condition  to  be  improved  ;  that  the  cures 
have  not  decreased  ;  and,  which  we  con- 
sider of  equal  importance,  that  the  com- 
fort of  the  incurables  is  nm(  h  increased  : 
and  we  may  therefore  be  justified  in  con- 
sidering that  within  a  few  years  the  in- 
struments of  restraint  now  remaining  in 
use  will  disappear  like  those  nmch  more 
severe  ones  which  preceded  them. 

Whilst  many  excellent  asylums  exist 
for  the  rich,  and  the  law  is  providing  aa 
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increase  of  accommodation  for  the  poor, 
benevolent  individuals  are  making  efforts 
to  secure  the  benefits  of  proper  treat- 
ment for  the  middle  classes.  It  is  pro- 
posed to  build  an  asylum  in  the  neigh- 
bourhood of  London  for  300  patients,  at 
a  cost  of  30,000Z.,  which  sum  is  to  be 
raised  by  donations  and  subscriptions. 
"When  once  established,  it  will  be  self- 
supporting,  and  it  is  expected  that  pay- 
ments of  from  ll.  to  \l.  10s.  per  week  for 
each  patient  will  cover  all  the  expenses. 
No  existing  asylum  oflfers  to  persons  able 
only  to  pay  such  a  sum  the  comforts 
to  which  their  position  in  society  has  ac- 
customed them. 

Construction. — The  site  and  construc- 
tion of  an  asylum  for  the  insane  are 
matters  of  great  importance.  A  healthy 
and  cheerful  situation  should  be  the  first 
consideration  in  an  institution  intended 
for  the  cure  of  diseased  minds.  In  this 
respect  some  existing  asylums  are  very 
well  placed  ;  Hanwell,  Lincoln,  and 
Surrey  may  be  instanced.  Others  have 
been  originally  on  the  outskirts  of  towns, 
and  have  been  surrounded  and  built  in  by 
the  increase  of  building.  The  commis- 
sioners mention  several  so  placed  in  pro- 
per terms  of  censure. 

It  seems  now  generally  admitted  that 
the  building  ought  not  to  be  larger  than 
to  accommodate  300  or  400  patients.  As 
to  plan,  no  two  of  the  existing  asylums  are 
alike,  and  the  most  recently  erected  are 
by  no  means  the  best.  In  the  Surrey 
asylum  a  complete  copy  has  been  made 
of  the  worst  and  newest  part  of  Hanwell, 
in  which  the  bed-rooms  face  one  another, 
and  the  galleries  are  lighted  from  the 
top,  which  renders  proper  ventilation 
impossible.  To  make  wide  galleries  with 
rooms  only  on  one  side,  would  certainly 
increase  the  cost  of  the  building ;  but  by 
introducing  a  bow  or  expansion  into  each 
gallery,  the  necessity  for  a  day-room  will 
be  done  away  with.  An  open  fire  should 
be  in  each  of  these  expansions;  it  will  be 
a  great  source  of  comfort  to  the  patients, 
and  an  improvement  in  the  ventilation 
as  well  as  the  general  appearance  of  the 
gallery  ;  and,  with  a  light  wire  guard, 
is  perfectly  safe.  This  plan  is  to  be 
adopted  in  the  Derby  asylum  now  build- 
ing ;  and  as  a  ward  must  occasionally  be 


left  with  one  attendant,  there  is  an  ad- 
vantage in  bringing  the  whole  of  it  within 
sight  from  a  central  position.  No  ward 
should  contain  more  than  thirty  patients ; 
and  of  these  from  twenty  to  twenty-five  ^fl 
ought  to  have  single  rooms.  It  is  matter  '^ 
of  regret  to  find  that  dormitories  are  ap- 
proved by  the  commissioners,  and  sup- 
ported by  the  oJaBcers  of  some  asylums  ; 
they  certainly  lessen  the  cost  of  building, 
but  the  quiet  and  comfort  of  the  institution 
must  be  much  diminished.  Their  ventila- 
tion is  also  very  difficult :  single  rooms 
may  be  warmed  with  a  hot-water  pipe 
passing  along  the  floor  (not  over-head), 
and  opening  the  window  will  be  a  sure 
means  of  making  a  complete  change  in 
the  air ;  but  in  dormitories  it  will  be  diffi- 
cult to  preserve  freshness  of  air  with 
warmth,  more  especially  as  the  great  argu- 
ment in  favour  of  them  is  their  economy, 
and  an  economy  partly  made  by  allowing 
to  each  patient  a  smaller  number  of  cubic 
feet  than  would  be  given  in  a  single  room. 
For  the  sick,  the  violent,  the  dirty,  and 
the  noisy,  single  rooms  are  obviously 
necessary ;  and  it  will,  we  believe,  gene- 
rally be  found  that  the  remaining  patients, 
those  whose  tranquillity  and  usefulness 
entitle  them  to  indulgences,  will  consider 
a  single  room,  which  they  can  call  their 
own,  one  of  the  greatest  that  can  be  given 
them. 

An  asylum  containing  400  patients 
may  probably  be  built  in  a  straight  line, 
which  is  desirable,  without  the  necessity 
of  carrying  it  higher  than  the  fii*st  floor. 
The  chapel  and  chief  officers'  rooms,  and 
the  rooms  used  for  the  work  or  amuse- 
ment of  the  patients,  should  form  tlie 
centre;  behind  which  the  kitchen  niuy 
be  conveniently  placed,  with  the  laundiV  | 

on  the  side  next  the  wards  of  the  women.  \ 

and  the  workshops  on  that  of  the  men  [ 

In  the  wards  branching  ofi"  from  the- 
centre,  those  patients  who  are  quiet  and 
convalescent  and  the  sick  should  be 
placed,  and  the  most  refractory  at  the 
extreme  ends  of  the  building,  to  prevent 
them  from  disturbing  the  others.  Six 
classes  of  patients  may  usually  be  found, 
for  each  of  which  some  modification  of 
management  will  be  required : — 

1.  Tranquil:  convalescent  and  m/rJiH'- 
cholic. 
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2.  Moderately  trauqui^ 

3.  IJefractory. 

4.  Sick  and  infirm. 

5.  Idiots  and  other  dirty  patients. 

6.  Epilepticsof  the  better  class.  These 
are  frequently  in  the  intervals  of  their 
(its  the  most  intelligent  of  the  patients, 
but  during  the  fits  they  require  great 
attention. 

All  the  sick,  idiots,  and  epileptics 
should  be  on  the  ground-floor,  which 
will  be  easily  arranged,  as  the  trancjuil 
and  moderately  tranquil,  who  form  the 
great  bulk  of  the  patients,  may  occupy 
tae  upper  floor. 

To  describe  the  numerous  minute  par- 
ticulars to  be  attended  to  in  constructing 
a)id  furnishing  an  asylum  is  unnecessary 
here ;  the  great  rule  should  be,  that  every 
pohsil)le  amount  of  safety  should  be  com- 
bined with  every  possible  amount  of  cheer- 
fulness. There  should  be  the  strength  of 
a  prison  without  its  gloomy  character. 
No  pait  of  the  building,  within  or  with- 
out, should  be  neglected ;  and  scarcely  a 
day  passes  without  improvements  being 
made  in  one  asylum  or  other — improve- 
ments that  are  worthy  of  adoption  in  any 
to  be  hereafter  built. 

An  abundant  supply  of  warm  and  cold 
water  should  be  secured ;  or  in  some  cases 
it  will  be  found  that  the  cost  of  supplying 
this  necessary  article  will  neutralize  the 
advantages  of  an  otherwise  favourable 
site. 

Baths,  water-closets,  a  store-room,  and 
rooms  for  washing,  are  essential  in  every 
ward.  Warm  baths  are  considered  by 
many  authorities  to  be  valuable  remedial 
agent'^,  as  well  as  advantiigeous  to  the 
general  l)odily  health. 

The  Commissioners  have  expressed  an 
ojjinion  that  incurable  paupers  may  be 
accommodated  in  asylums  apart  from  the 
curable  at  a  nmch  less  expense,  and  an 
arrangement  for  a  separate  provision  for 
incurables  is  required  by   the  new  act 


(s.  ii7*);  but  they  cannot  be  aware  that 
while  the  incurables  comprise  all  the  most 
tranquil  and  intelligent  of  the  patients^ 
whose  society  is  of  great  value  to  the 
curables,  they  also  comprehend  patients 
who  display  every  different  form  of  in- 
sanity, and  require  every  variety  of 
treatment.  It  is  certainly  much  to  be 
wished  that  provision  could  be  imme- 
diately made  for  all  insane  paupers  ;  but 
we  cannot  consider  that  the  removal  of 
all  hope  from  a  large  number  of  them,  by 
immuring  them  in  an  "asylum  for  in- 
curables," would  be  the  best  mode  of 
attaining  this  object. 

The  following  is  a  statement  of  the 
cost  of  building  and  furnishing  twenty- 
two  asylums,  including  that  of  the  land, 
which  in  some  cases  amounts  to  a  large 
sum.  The  mean  cost  for  each  patient 
accommodated  is  154^.  2s.  Sd.,  which 
is  probably  more  than  will  be  found 
necessary  in  most  future  asylums.  The 
expense  of  maintaining  patients  varies 
from  seven  to  fourteen  shillings  per  week ; 
this  must  of  course  depend  in  some  degree 
upon  the  prices  of  provisions  in  diflei-ent 
parts  of  the  kingdom,  and  be  modified 
by  cheap  and  dear  seasons. 

*  5  27.  'And  be  it  enacted,  That  in  the  erect- 
ing and  providing  of  every  asylum  hereafter  to  be 
erected  or  provided  for  the  reception  of  pauper 
hmatics,  and  also  in  enlarging  tlie  same  or  any 
;isvliim  already  erected,  regitr<l  shall  be  had  to  the 
number  of  lunatics  to  be  provided  for  therein  who 
shall  be  or  be  deemed  curable  or  dangerous ;  and  in 
ord(;r  to  prevent  such  lunatics  being  excluded 
from  admission  into  such  asylum  by  reason  of 
the  admission  or  accumulation  therein  of  chronic 
or  incurable  lunatics,  some  separate  or  additional 
building  sliall  be  provided  for  chronic  or  incu- 
rable lunatics  whenever,  by  reiison  of  the  increase 
in  numbers  of  lunatics,  tlie  asylum  sliall  be  in- 
sullicient  for  the  accommodation  of  all  lunatics 
entitled  to  be  received  therein  ;  and  in  order  to 
secure  the  immediate  admission  into  erery  sucli 
asylum  of  all  lunatics  deemed  curable  or  dan- 
gerous, a  sufficient  numhc-r  of  sucli  chronic  «r 
incuruhle  lunatics  shall,  from  time  to  time,  be 
transferred  i'rom  su(;h  asylum  to  sucli  separate  or 
additional  building  to  bo  provided  as  aforesaid.' 
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Name  of  Asylum. 

No.  of 
Patients. 

Cost. 

Cost  per 
Patient, 

I^nd. 

£.       s. 

d. 

A.         R.         P. 

Bedford 

180 

20,500     0 

0 

113  17     9 

9       0       0 

Cheshire 

152 

28,000     0 

0 

184     4     2 

10       3       0 

Cornwall 

172 

18,780     0 

0 

109     3     8 

I        presented 

Dorsetshire    . 

113 

14,717     0 

0 

130     4     9 

8       3       0 

Gloucester     . 

274 

51,360     0 

0 

187     8   11 

15       0       0 

Kent     . 

300 

64,056     0 

0 

213   10     5 

37       0       0 

Lancaster 

655 

100,695  16 

9 

153  14     8 

15       0       0 

Leicester 

152 

27,630  13 

3 

181   15     6 

8       1       0 

Middlesex      . 

1,000 

202,000     0 

0 

202     0     0 

77       0       0 

Norfolk 

220 

50,000     0 

0 

227     5     5 

4       2       0 

Nottingham  . 

200 

36,800     0 

0 

184     0     0 

8       0       0 

Suffolk 

228 

32,000     0 

0 

140     7     0 

30       2       0 

Surrey 

403 

8.5,366   19 

1 

211   16     7 

97       0       0 

Yorkshire,  W.Riding 

420 

46,846     0 

0 

111   10     7 

40       0       0 

Glasgow 

350 

46,000     0 

0 

131     8     6 

68       0       0) 
not  included  in  cost ) 

Armagh 

134 

20,970     4 

5 

1.56     9  10 

8        0      23 

Carlow 

180 

22,577  16 

4 

125     8     8 

15        0     .'^9 

Clonmel 

120 

16,677   19 

3 

138   19     7 

11         1      14 

Connaught     . 

316 

27,130     4 

6 

85  17     1 

22       2     28 

Londonderry 

212 

26,282     8 

3 

123   19     3 

12       5       2 

Maryborough 

170 

24,442  19 

0 

143   15     7 

22       2     17 

Waterford      . 

127 

16,964  12 

1 

133    11      7 

14       2     12 

I 


I 


Statistics. — There  are  in  England  and 
Wales  12  county  asylums,  5  county  and 
subscription,  11  partly  subscription  and 
partly  charitable,  I  military,  1  naval,  and 
142  licensed  houses;  14  of  which  last 
receive  paupers.  The  hospital  of  Bethlem, 
which  is  exempt  from  the  rules  that  affect 
other  asylums,  is  to  be  added  to  this 
number. 

Scotland  has  eight  public  asylums ;  in 
all  of  which,  we  believe,  private  patients 
as  well  as  paupers  are  received  ;  and  some 
are  assisted  by  charitable  endowments. 

Ireland  has  twelve  public  asylums ;  ten 
of  these  are  district  asylums  for  the  poor ; 
Cork  is  locally  governed,  and  Swift's 
Hospital  is  founded  by  charter. 

Several  new  asylums  are  in  progress 
both  in  England  and  Ireland. 

With  a  view  to  present  in  a  few  plain 
statistical  tables  the  results  of  treatment 
in  each  of  the  existing  public  asylums, 
the  writer  of  this  article  sent  blank  forms 
to  each  superintendent  in  the  kingdom ; 
in  almost  every  case  they  have  been 
filled  up  and  returned,  and  their  contents 


are  embodied  in  the  following  tables* 
When  information  could  not  be  obtained 
in  this  manner  or  from  reports,  the  statis- 
tical tables  published  by  the  Commis- 
sioners in  lunacy  have  been  resorted  to  ; 
but  these  only  extend  to  the  end  of  the 
year  1843,  and  required  much  correction, 
as  they  are  not  upon  one  uniform  plan. 
We  may  instance  the  tables  furnished  by 
Bethlem  and  St.  Luke's  as  omitting  many 
of  the  particulars  desired  by  the  Commis- 
sioners. In  several  asylums  no  average 
number  of  patients  is  given,  and  the  per- 
centages of  deaths  and  cures  are  calcu- 
lated upon  other  numbers ;  in  other  asy- 
Irms  which  have  been  opened  many  years 
th<  early  records  are  so  incomplete  as  to  be 
useless.  In  several  asylums,  even  in  some 
recently  opened,  the  published  returns  do 
not  contain  any  distinction  of  the  sexes. 

The  first  table  shows  the  whole  num- 
ber of  patients  admitted  into  the  49  public 
asylums  of  the  United  Kingdom  to  the 
latest  date  to  which  we  can  obtain  in- 
formation ;  being  38.498  males,  38.207 
females,  and  8,394  of  whom  the  sex  is 
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not  specified.  Thus  the  admissions  of 
males  exceed  those  of  females  by  291,  or 
in  the  proportion  of  1  to  '9924  ;  a  scarcely 
appreciable  difference.  Of  the  whole 
number  of  insane  persons  in  England  and 
Whiles  on  the  1st  January  1844,  according 


to  the  report  of  the  Commissioners,  9862 
were  males,  and  11,031  females  ;  thus  the 
females  exceed  the  males  in  the  propor- 
tion of  1  to  "894.  The  greater  mortality 
among  men  is  the  cause  of  this  apparent 
discrepancy. 


Table  I. 


Date  of  Opening. 

Date  of  Return. 

Admissions. 

Name  of  Asylum. 

Male. 

Female. 

Total. 

England. 

Bedford     . 

Aug. 

1812 

31  Dec. 

1843 

577 

524 

MOl 

Bethlem* 

1547 

„ 

1844 

2,658 

3,643 

6,301 

Bristol,  St.  Peter's  Hos- 

pitalf     . 

1696 

„ 

>• 

265 

316 

581 

Chatham  (Military;     . 

10  May 

1819 

>» 

1843 

586 

22 

608 

Cheshire   . 

20  Aug. 

1829 

>» 

» 

511 

386 

897 

Cornwall   . 

Oct. 

1820 

429 

329 

758 

Dorsetshire 

1  Aug, 

1832 

jj 

1844 

202 

2.53 

455 

Exeter,    St.    Thomas's 

Hospital 

iJuly 

1801 

» 

1843 

644 

737 

1,381 

Gloucester 

21  July 

1823 

» 

1844 

895 

804 

1,699 

Haslar  (Naval)  . 

1.5  Aug. 

1818 

J, 

807 

807 

Kent 

1  Jan. 

1833 

j^ 

,^ 

439 

325 

764 

Lancaster 

28  July 

1816 

24  June 

1845 

2,384 

1,912 

4,296 

I^icester 

10  May 

1837 

31  Dec. 

1844 

284 

291 

575 

Lincoln      . 

25  Mar. 

1820 

») 

» 

577 

494 

1,071' 

Liverpool 

1792 

>j 

2,418 

1,456 

3,874 

Middlesex 

16  May 

1831 

30  Sept. 

„ 

1,431 

1,370 

2,801 

Norfolk      . 

May 

1814 

31  Dec. 

„ 

716 

794 

1,510 

Northampton 

1  Aug. 

1838 

„ 

1843 

309 

311 

620 

Norwich,  Bethel    Hos- 

pitalt      . 

1713 

„ 

1844 

96 

105 

201 

Nottingham 

12  Feb. 

1812 

30  June 

1845 

1,045 

808 

1,853 

Oxford§     . 

July 

1826 

31  Dec. 

1844 

, , 

. , 

493 

St.  Luke's 

.'50  July 

1751 

»» 

» 

7,130 

10,410 

1 7,540 

Stafford  §    . 

1  Oct. 

1818 

25  Dec. 

»> 

, , 

3,073 

Suffolk       . 

1  Jan. 

1829 

29  Aug. 

1845 

627 

620 

1,247 

Surrey 

14  June 

1841 

27  Aug. 

» 

370 

343 

713 

York§        . 

Nov. 

1777 

1  June 

„ 

.  . 

4,032 

„     Friends'  Retreat 

June 

1796 

24     „ 

^j 

336 

879 

715 

Yorkshire,  VV,  Riding 

23  Nov. 

1818 

31  Dec. 

1843 

1,682 

1,657 

3,339 

Wales. 

Pembroke 

1824 

,; 

)9 

16 

14 

30 

Scotland. 

Aberdeen             .          . 

1  Jan. 

1821 

1  May 

1845 

538 

C14 

1,1.52 

Dumfries  (CrichtonJ    . 

1  June 

1839 

1 1  Nov. 

1844 

176 

122 

298 

Dundee 

1  April 

1820 

16  June 

1845 

586 

505 

1,091 

Edinburgh  11 

31  Dec. 

1844 

83 

79 

162 

Elgin 

9  Apri 

1835 

M 

1813 

49 

24 

73 

Only  for  '24  years.  f  Onlv  t'«r  I' 

6  S*ix<'«  not.  distin.,'iii«h^il. 


X  Dnly  for  6  y»>ur«. 
t)n)y  lor  '  year. 
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Admissions. 

Name  of  Asylum. 

Date  of  Opening 

Date  of  Return, 

Male, 

Female, 

Total, 

Glasgow     , 

12  Dec. 

1814 

31  Dec. 

1843 

1,754 

1,421 

3,175. 

Montrose* 

May 

1782 

,j 

, , 

, . 

796 

Perth 

1  June 

1827 

1  June 

1845 

307 

270 

577 

Ireland. 

Armagh 

14  July 

1825 

31  Mar. 

1845 

800 

609 

1,409 

Belfast       . 

June 

1829 

„ 

,, 

817 

776 

1,593 

Carlow      . 

7  May 

1832 

31  Dec. 

1844 

302 

307 

60» 

Clonmel    . 

1  Jan. 

1835 

31  Mar. 

1845 

256 

223 

479 

Connaught 

16  Nov. 

1833 

»> 

»» 

691 

472 

1,163 

€ork 

1  Mar. 

1826 

31  Dec. 

1844 

1,739 

1,749 

3,48» 

Dublin  (Richmond) 

Dec. 

1830 

31  Mar. 

1845 

763 

626 

1,38» 

„      (Swift's      Hos- 

pital)t   . 

31  Dec. 

1844 

104 

67 

171 

Limerick  . 

31  Jan. 

1827 

28  Aug. 

1845 

906 

840 

1,746 

Londonderry 

June 

1829 

31  Dec. 

1843 

676 

638 

1,314 

Maryborough      . 

14  May 

1833 

3i  .Mar. 

1S45 

296 

301 

597 

Waterford 

9  July 

1835 

31  Dec. 

1844 

221 

261 

482 

*  Sexes  not  distinguished. 

The  following  table  (II.)  shows  the  re- 
sult in  the  same  asylums  as  to  cures  and 
deaths  during  the  same  period.  This  com- 
parative table  is  recommended  by  the 
commissioners,  in  addition  to  the  tables 
showing  the  per-centage  of  cures  and 
deaths  on  the  average  number. 

The  cures  are  taken  as  1. 

The  term    "Kemoved*'    includes  all 


•j-  Only  for  6  years, 

discharged  improved  or  uncured,  or  es- 
caped. 

This  table  likewise  shows  the  number 
remaining  in  the  different  public  asy- 
lums at  the  latest  dates  to  which  we  have 
been  able  to  make  up  the  returns,  and 
which  appears  to  be  5143  males,  5052 
females,  and  236  of  whom  the  sex  is  not 
specified. 


Table  II. 

Name  of  Asyluna. 

^sr 

Removed, 

Died, 

Remain. 

Deaths, 
Cures  being  I. 

M. 

F. 

M, 

F. 

M. 

F. 

M, 

F, 

M. 

F, 

England. 

Bedford 

217 

165 

170 

185 

115 

110 

75 

64 

•529 

•666 

Bethlem  . 

1052 

1761 

1022 

1301 

220 

205 

189 

197 

•209 

•116 

Bristol   . 

117 

133 

51 

71 

61 

72 

36 

40 

•521 

•541 

Chatham 

144 

4 

1.56 

5 

218 

7 

68 

6 

1-373 

1-5 

Cheshire 

233 

197 

52 

28 

138 

81 

88 

80 

•592 

•411 

X  Cornwall 

240 

225 

. . 

113 

32 

74 

79 

•470 

•142 

Dorset  . 

87 

112 

6 

13 

58 

65 

51 

63 

•666 

•.580 

Exeter  . 

382 

337 

166 

326 

88 

34 

8 

40 

•230 

•100 

Gloucester 

467 

457 

167 

128 

121 

85 

140 

134 

•259 

•186 

t  Haslar  . 

328 

.  . 

35fi 

.. 

123 

1-085 

Kent      . 

114 

72 

35 

45 

159 

71 

131 

137 

1-394 

•986 

Lancaster 

933 

832 

152 

116 

967 

641 

332 

323 

1-03C 

•770 

Leicester 

123 

135| 

41 

52 

451 

32 

75 

72 

•365 

•237 

J  Tliose  disriiargeil  improved  and  uncured  are  included  with  the  cures. 
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Table  II. — continued. 


Name  of  Asylum. 

Dischar<'ed 
Cured. 

Removed. 

Died. 

Remam. 

Deaths, 
Cures  being  1 

M. 
200 

F. 

M. 

F. 

M. 

F. 

M.     F.  ' 

M. 

F. 

Lincoln 

189 

196 

172 

124 

86 

57i  47 

•620 

•455 

Liverpool 

1024 

548 

1083 

746 

276 

144 

35    18 

•269 

•262 

Middlesex 

324 

314 

73 

51 

525 

436 

418  569 

1-620 

1-388 

Norfolk 

308 

393 

19 

21 

326 

291 

63    89 

1-0.58 

•740 

Northampton  . 

105 

123 

33 

22 

55 

55 

116111 

•523 

•447 

*  Norwich 

43 

62 

. . 

28 

68   .. 

1-581 

1^581 

Nottingham    . 

450 

399 

321 

232 

174 

77 

100  100 

•386 

•192 

*  Oxford  . 

246 

141 

, . 

59 

47!  .. 

•239 

•239 

St.  Luke's 

21375 

4624 

3503 

4579 

959 

764 

93  143 

•373 

•165 

*  StaflFord 

1336 

875 

612 

134  116 

.458 

•458 

Suffolk  . 

245 

278 

82 

'67 

188 

159  112  116 

•763 

•571 

Surrey  . 

56 

57 

17 

9 

116 

55 

181  222 

2*071 

•964 

t*J  York      . 

3179 

.. 

701 

80  J   72 

•220 

•220 

„     Friends'  Retreat 

145 

192 

67 

*48 

81 

85 

43    54 

•558 

•442 

Yorkshire,  W.  Riding 

686 

771 

155 

218 

622. 

430 

213  238 

•906 

•557 

Wales. 

1 

PeralH-oke 

? 

5 

.. 

.. 

3 

3 

10      6 

!• 

•6 

Scotland 

Aberdeen 

251 

272 

85 

169 

104 

87 

98    66 

•414 

•319 

•  Dumfries 

. . 

121|.. 

Dundee  . 

247 

230 

129 

118 

107 

64 

1051  91 

♦433 

•278 

Edinburgh 

, 

38 

52 

21 

12 

11 

9 

172  175 

•289 

•173 

Elgin     . 

5 

7 

9 

5 

3 

0 

15    11 

•6 

•000 

Glasgow 

769 

669 

5.56 

474 

233 

130 

196  148 

•302 

•194 

*  Montrose 

324 

129 

, , 

255 

47;  44 

•787 

•787 

Perth     .... 

116 

124 

60 

53 

45 

29 

86    64 

•387 

•233 

Ireland. 

Awnagh 

348 

282 

278 

171 

109 

91 

65    65 

•313 

•322 

Belfast  . 

424 

428 

99 

69 

152 

173 

142  106 

•  358 

•404 

t  Carlow  . 

160 

190 

, , 

49 

39 

93    78 

•  306 

•205 

Clonmel          .         .         , 

154 

115 

30 

18 

46 

25 

62    60 

•298 

•217 

Connaught 

239 

212 

59 

36 

213 

89 

180  135 

•891 

-419 

Cork 

877 

980 

288 

218 

351 

330 

223  221 

•400 

•336 

§  Dublin  (Richmond). 

357 

324 

169 

176 

193 

117 

137;  150 

•540 

•361 

„      (Swift's  Hospital) 

46 

36 

•31 

16 

25 

23 

73|   71 

•543 

•638 

Limerick 

499 

4f;8 

69 

66 

175 

129 

163  178 

•  350 

•275 

Londonderry  . 

313 

336 

105 

85 

151 

143 

107 

74 

•482 

•425 

Maryborough. 

121 

156 

22 

22 

68 

38 

85 

85 

•561 

•243 

Waterford 

98 

105 

49 

69 

26 

23 

48 

64 

•265 

•219 

Ml 

an 

•622 

•458 

•  Sexes  not  (listint'iiished. 

+  Those  (lis'harjjfvl  improved  and  uncured  are  included  with  the  cures. 
X  (ireat  doubts  exist  ;i8  to  the  accuracy  of  tiie  older  XmoVs  at  the  York  Aiivlum. 
^  Ilien;  is  some  mistike  here  ;  the  ad'miasions  are  made  to  amount  to  1389,  and  tlie  cures  deaths  tnk 
•"Dt-iinini;  patieuta  to  1023.  ' 
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The  greater  number  of  cures,  and 
smaller  immber  of  deaths  among  females 
must  be  in  a  great  measure  ascribed  to 
their  comparative  immunity  from  epi- 
lepsy and  paralysis  j  which,  when  com- 
bined with  insanity,  render  recovery  very 
nearly,  if  not  quite,  hopeless.  It  is  said 
also  that  women  more  frequently  recover 
from  the  acute  stage  of  mania,  while  men 
die  of  exhaustion. 

The  reverse  of  this  apparent  rule  is 
found  only  in  the  results  of  some  of  the 
smaller  asylums,  where  the  deaths  of 
either  sex  are  few.  In  those  returns 
where  the  sexes  are  not  distinguished  we 
Lave  reckoned  the  proportion  as  equal. 

The  tables  of  per-centage  of  cures  and 
deaths  published  by  the  commissioners 
Lave  unfortunately   not   been   compiled 

TABLE  III. 

Per-centage  of  cures  upon  the  average  number  of  patients  in  the  Public  Asylums  for 

the  Insane  in  the  United  Kingdom,  for  ten  years,  ending  1845. 


upon  any  fixed  plan.  All  computations, 
excepting  upon  the  average  number  of 
patients  in  the  asylum  during  the  specified 
year,  must  be  fallacious.  The  following 
tables  have  been  made  upon  that  prin- 
ciple ;  the  blanks  indicate  the  cases  in 
which  correct  returns  are  wanting.  Some 
asylums  do  not  publish  their  average 
number  of  patients ;  others  calculate  the 
per-centage  of  cures  and  deaths  upon  the 
whole  number  admitted;  but  this  is  an 
entirely  delusive  method,  as  these  num- 
bers must  be  continually  increasing,  while 
the  proportion  of  patients  remaining  de- 
creases. 

We  have,  as  far  as  possible,  made  an 
average  of  all  the  public  asylumts  for  ten 
years  past. 


I 


Name  of  Asylum. 


England. 
Bedford       .     . 
Bethlem 
Bristol  .      .      . 
Chatham     . 
Cheshire     . 
Cornwall    . 
Dorsetshire 
Gloucester  . 
Haslar  .     .     . 
Kent      .     .     . 
Lancaster  . 
Leicester    . 
Lincoln 
Liverpool   . 
Middlesex 
Norfolk     .       . 
Northampton   . 
Nottingham 
Oxford        .      . 
St.  Luke's  . 
Stafford      .      . 
Suffolk        .      . 
Surrey  . 
York     .     .      . 

„  Friends' Retreat! 
Yorkshire.W.Kiding 

Wales. 
Pembroke  . 


1836.     1837.     1 


19-.3.3 
13-00 


17-40 
23-88 


iri8 

17-98 


30-00 


.')-90 
12-27 


23-53 


10-75 


20-06 


25-00 
1-40 


17-95 
29-01 


8-90 
23-60 


16-40 


4-76 
10-55 


24-61 


12-19 

19-87 


19-33 

2-80 


17-65 
32-44 


9-88 
21-34 


32-80 


5-67 
12-42 


23-13 


9-41 
19-65 


1839.  1840.  1841.  1842.  1843.  1844.  1845.  Mean 


25-66 


18-03 

2-80 

28-90 


14-25 
29-44 


5-84 
18-81 
37-33 
23-10 
68-62 
9-14 
9-14 
37-33 
18-85 
25-00 


22-70 


8-04 

9-19 

21-46 

11-11 


12-28 


30-64 

2-78 

29-35 


11-27 
28-03 


10-40 
18-89 
53-84 

9-50 
53-19 

8-14 
13-87 
40-19 
20-54 
22-91 


8-02 

7-05 

18-20 

5-00 


9-40 


20-31 
2-78 
36-00 
15-43 
17-05 
33-19 


6-49 
13-40 
32-65 
17-40 
35-29 
5-65 
7-50 
31-85 
21-05 
21-73 


22-54 
16-00 
2-62 
10-00 
12-08 
15-34 


12-60 


23-18 
-00 
30-26 
11-56 
17-41 
36-03 
10-67 

4-32 
15-64 
42-05 
14-80 
41-00 

5-30 


19-53 
44-14 
10-81 

1-49 
25-94 
13-10 
17-71 
31-12 
13-00 
10-41 
16-69 
19-81 
23-40 
96-49 

5-56 


16-00119-76 


22-39 
24-05 
27-27 


25-43 

11-32 

9-46 

6-17 

3-40 

15-46 


5-26    0-00  20-00 


29-31 
26-58 
16-95 


23-93 
12-20 
11-39 
7-05 
11-11 
16-01 


36-76 
58-90 


21-92 
29-10 
15-20 

7-19 
20-55 
17-73 
10-09 
85-93 

3-55 
16-40 


44-54 


25-20 

18-91 

7-06 


11-16 


18-32 


5-9i 
8-51 


15-88 
40-45 
25-05 

3-38 
30-09 
13-36 
17-95 
■30-24 
12-95 

8-29 
17-80 
33-90 
19-79 
63-42 

5-96 
13-10 
32-21 
22-29 
22-77 
44-54 
2-2-17 
16-71 

7-6a 

8-61 

8-55 

18-25 

8-27 


i 
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Name  of  Asvlum. 


Scotland, 
Aberdeen    . 
Dundee 
Edinburgh 
Glasgow     . 
Perth    .      . 

Ireland. 
Armagh 
Belfast .      . 
Carlow 
Clonmel 
Con naught 
Cork      .      . 
Dublin  (Richmond) 
„  (Swift's  Hospital) 
Limerick    . 
Londonderry    .     . 
Maryborough   . 
Waterford.       .      . 


13-00 
42-00 


16-37 


30-50 
.  .    |26-50 
24-80,22-22 


24-16:20-20 
27-65  31-90 


30-23  23-91  50-56 


13-71 

29-25 
27-50 
22-45 


22-70 
32-00 


18-66 


18-57 
24-20 


47-3G 
17-77 


1841. 


17-36 
15-34 


61-79 
15-00 

7-50 
26-12 
16-23 
27-00 
17-42 
34-80 
9-31 
9-32 
19-06 
26-57 
14-63 
32-11 


15-17 
10-61 


50-00 
12-00 


17-21 

13-88 


45-06 
12-00 

29-50 
36-14 
16-66 
20-12 
1.5-19 
33-80 
13-10 
8-iO 
19-77 
26-08 
17-36 
29-66 


16-76 
10-69 
30-61 


26-51 
26-87 
14-20 
14-03 
10-35 
25-33 
13-05 
7-24 
7-36 
18.22 
12-94 
24-36 


10-39 
9-47 


8-9U 

29-10 
26-25 
1 5-42 
14-16 
10-35 
27-31 
12-37 


10  00 
17-94 


Mean..  21-30 


Mean. 


16-91 
14-70 
30-61 

48-76 

i3-3t; 

2.5-91 
28-00 
17-62 
21-50 
17-74 
32-69 
13-08 
9-17 
17-03 
22-17 
13-74 
29-60 


TABLE   IV. 

Per-centage  of  deaths  upon  the  average  number  of  patients  in  the  Public  Asylums 
for  the  Insane  in  the  United  Kingdom,  for  ten  years  ending  1845. 


Name  of  Asylum. 

1836. 

1837. 

5-20 
15-00 

15-84 
4-76 

13-29 

26-76 

16-40 

7-88 
19-25 

9-23 

1838. 

3-25 
14-00 

6-86 
6-91 

7-55 
16-70 

10-50 

11* -99 
21-11 

5-22 

1839. 

1840. 

1841. 

1842. 

1843. 

1 

1844. 

1845. 

i 
Mean. 

Engla 
Bedford 
Bethlem 
Bristol  . 
Chatham 
Cheshire 
Cornwall 
Dorsetshire 
Gloucester 
Haslar  . 
Kent     . 
Lancaster 
Leicester 
Lincoln 
Liverpool 
Middhsex 
Norfolk      . 
NorthampK 
Nottinghau 
Oxford  . 
St.  Luke's 
Stafford 
Sutlblk  . 
Surrey  . 

ND. 

n    . 

9- 
3- 

11. 
5- 

9- 
18- 

5- 

10-J 

8-' 

m 

53 

96 
97 

31 
71 

20 

S4 
iO 

>0 

10.61 

9-83 
1971 
18-75 

9 -.50 
6-09 

10-62 

12-80 

13-33 

9-34 

19-60 

11 -.53 

20-12 

1733 

5-80 

4-54 

8-64 

7-89 

29-17 

7-00 

10-48 

6-57 
9-34 

9-32 

16-25 
12-08 

14-89 
8-26 
12-71 

8-82 
6-16 
4-16 

13-87 
10-36 

7-69 

23-43 

12-50 
12-66 

8-72 
18-94 

9-78 

7-16 
12-68 
13-26 
15-46 
14-70 

9-39 
24-70 
18-51 

9-86 
13-04 

13-.51 
1 1  -00 
3-93 

12-60 

20-29 

4-60 
11-18 

9-52 
12-82 
14-98 
11-65 

8-17 
12-75 
12-84 
16-83 
15-38 

9-65 
12-57 
10-40 
13-92 

9-09 

.  , 

1.5-51 

9-9(1 

11-13 

13-28 

6-81 

16-21 

4-50 

6-96 

5-51 

13-05 

12-03 

14-00 

16-66 

11 -.00 

6-30 

18-01 

18-18 

7-01 

26-35 

15-51 

9-49 

6-79 

10-68 
13-61 
10-82 

7-79 
13-69 

8-77 
10-44 
10-40 

9-09 
10-11 

2-83 
12-85 
17-18 

6-40 
18-90 

7-86 
13-67 

9-45 
14-39 

1-16 
7-32 

10-41 
7-30 
14-45 
10-10 
12-00 
7-91 

n-59 

8-92 

1201 

10-13 

14-94 

10-10 

13-33 

l6-(,5 

9-21 

19-34 

1411 

8-28 

7-52 

7-86 

13-44 

10-49 

10  oe 
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Name  of  Asylum. 

1 836, 

1837. 
9-14 

i8S<<. 

1 8:;9. 
5-]  7 

1840. 

8-64 

1841. 

4-37 

1842. 

■  1843. 

1 

1844. 

1845. 

6-57 

MeaK. 

York     .... 

4-43 

5-88 

9-25'   6-41 

6-65 

„  Friends'  Ketreat 

.  . 

.  . 

10-34 

1-17 

4-39 

7-95 

4-44 

3-19 

5-24 

Yorkshire,  W.  Rid. 

18-12 

19-28 

10-69 

16-30 

10-81 

15-07 

13-21 

12-86 

^ 

\  * 

14-54 

Wales. 

Pembroke  .      .      . 

,  , 

.  . 

,  , 

11-11 

10-00 

5-26 

4-76 

0-00 

6-22 

Scotland, 

Aberdeen    .      .      . 

.  , 

.  . 

.  . 

.  . 

7-14 

13-19 

6-89 

7-28 

7-18 

3-82 

7-58 

Dundee       .      .     . 

6-20 

7-48 

5-83 

7-33 

4-45 

4-87 

5-58 

5-00 

6-41 

7-37 

6-05 

Edinburgh        .      . 

.   . 

.  , 

.  , 

,  . 

,  . 

6-80 

6-80 

Glasgow     .      .      . 

.  . 

.  . 

,  . 

9-43 

7-01 

10-11 

12-24 

11-32 

.  . 

, 

10-02 

Perth    .... 

3-00 

5-83 

4-33 

2-29 

2-96 

4-25 

3-54 

6-29 

.  . 

3-42 

3-99 

Ireland. 

Armagh      .      .      . 

8-00 

11-00 

10-00 

9-91 

4-80 

6-66 

5-88 

9-01 

9-09 

10-44 

8-47 

Belfast.     .      .      . 

.  . 

18-50  12-50 

7-73 

11-83 

9-79 

10-93 

7-23 

8-30 

15-40 

U-35 

Carlow       .      .      . 

3-30 

3-16 

8-69 

3-54 

fi-42 

5-19 

7-40 

5-35 

4-14 

4-00 

5-11 

Clonmel     . 

.  . 

.  . 

6-12 

10-68 

8-57 

4-80 

6-25 

7-89 

3  33 

6.80 

Connaught 

1.5-43 

15-68  15-41 

15-27 

15-98 

12-87 

10-11 

10-95 

10-67 

10-67 

1-3-30 

Cork     .... 

12-50 

12-33  11-60 

11-90 

13-83 

11-02 

11-58 

12-35 

10-98 

11-73 

11-98 

Dublin  (Richmond) 

,  , 

.  .    ;    •  . 

,  , 

5-51 

6-55 

5-51 

8-27 

6-19 

6-52 

6-42 

„   Swift's  Hospital 

,  , 

.... 

3-28 

8-00 

4-02 

4-57 

6-08 

6-52 

, 

5-41 

Limerick    .      .      . 

.  . 

6-17 

8-45 

4-26 

6-56 

5-08 

5-94 

. 

6-07 

Ix)ndonderry    .      . 

.  . 

.  . 

14-49 

12-07 

12-07 

7-72 

9-00 

10-28 

,   . 

10-93 

Maryborough  .      . 

.  . 

.  . 

400 

13-20 

4-26 

7-78 

4-79 

4-11 

4-11 

5-93 

Waterford  .     .      . 

3-48    3-25    3-37| 

7-00 

1-99 

4-58 

5-21 

7-62 

8-40 

8-54 

5-34 

Mean  .  . 

9-64 

The  mean  number  of  cures  thus  ap- 
pears to  be  21-3  per  cent.,  and  of  deaths 
9-64  per  cent. ;  but  many  asylums  depart 
very  widely  from  this  standard,  Beth- 
lem,  St,  Luke's,  and  Liverpool,  receive 
only  recent  cases ;  and  in  the  Liverpool 
institution  their  probation  is  very  short. 
The  large  asylums  at  Hanwell,  Surrey, 
and  Lancaster  are  consequently  compel- 
led to  receive  almost  entirely  incurables, 
which  accounts  for  their  small  number  of 
cures.  The  large  number  cured  in  the 
Irish  asylums  may  be  in  some  measure 
accounted  for  by  the  peculiar  character 
of  their  patients.  The  Irish  patients  in 
English  asylums  usually  recover  rapid- 
ly, the  form  of  disorder  being  frequently 
pure  excitement,  which  is  soon  allayed  by 
quiet,  by  temperance,  and  the  orderly  re- 
gulations of  an  asylum. 

Many  attempts  have  been  made  to 
obtain  a  uniform  system  of  keeping  sta- 
tistical tables ;  at  present  a  different  plan 
is  adopted  in  almost  every  asylum,  A 
great  improvement  would  be  effected  if 


every  report,  in  addition  to  its  informa- 
tion for  the  current  year,  contained  a 
condensed  statement  from  the  opening  of 
the  institution  as  to  admissions,  cures,  and 
deaths  ;  and  there  would  be  little  diffi- 
culty in  adding  the  ages,  forms  of  disease, 
the  causes  of  death,  and  other  tiibles.  Much 
important  information  as  to  the  most 
favourable  and  unfavourable  ages,  and 
the  results  of  immediate  and  delayed  ad- 
mission, would  be  easily  gained,  if  a  re- 
ference to  the  last  report  of  any  asylum 
were  sufficient  to  show  the  experience  of 
that  institution  from  its  opening  in  a  con- 
densed form.  No  asylum  has  yet  pub- 
lished any  such  tables ;  but  in  the  nume- 
rous new  asylums  which  will  be  built  in 
the  course  of  a  few  years,  nothing  could 
be  more  easy  than  to  adopt  them.  The 
legislature  may  possibly  enforce  certain 
tables  ;  and  such  a  law  would  be  exceed- 
ingly desirable,  if  we  could  hope  that  the 
practical  experience  of  the  superintend- 
ents of  lunatic  asylums  would  be  allowed 
to  be  of  any  weight :  but  if  the  returm 
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are  to  be  made  out  according  to  the  fancy 
of  men  ignorant  of  the  subject  upon  which 
they  legislate,  the  present  system,  by  which 
every  superintendent  follows  his  own  dis- 
cretion, is  far  preferable. 

The  following  points  seem  to  deserve 
attention  in  any  plan  for  uniform  regis- 
tration :— 

I .  Admissions  for  the  current  year : — 

1.  Form  of  disease. 

2.  Causes  of  disease. 

3.  Duration  of  disease. 

4.  Age. 

5.  Age  when  first  attacked. 
G.  Social  state. 

7.  Station  or  occupation. 

II.  Similar  returns  for  the  whole  num- 
ber admitted  from  the  opening  of  the 
asylum. 

III.  Cures  for  the  current  year: — 
L  Form  of  disease. 

2.  Causes  of  disease. 

3.  Duration  of  disease. 

4.  Age. 

5.  Age  when  first  attacked. 

6.  Duration  of  residence. 

7.  Per  centage  upon  average  num- 
ber of  patients. 

IV.  Similar  returns  for  the  whole  num- 
ber cured. 

V.  Deaths  for  the  current  year  : — 

1.  Form  of  mental  disease. 

2.  Causes  of  mental  disease. 

3.  Duration  of  mental  disease. 

4.  Age. 

5.  Age  when  first  attacked. 
G.  Duration  of  residence. 

7.  Per  centage  upon  average  num- 
ber of  patients. 

8.  Causes  of  deaths. 

VI.  Similar  returns  for  the  whole  num- 
ber who  have  died. 

VII.  Number  discharged  uncured,  im- 
proved, by  request  of  friends,  removed 
by  parishes,  or  escaped,  during  the 
current  year,  distinguishing  the  rea- 
sons for  removal,  and  the  duration  of 
residence. 

VI II.  Similar  returns  for  the  whole 
number  removed  or  escaped. 

IX.  Patients  remaining  in  the  asy- 
lum : — 

1.  Form  of  disease. 

2.  Duration  of  disease, 
.'i.  Duration  of  residence. 


4.  Age. 

5.  Number  probably  curable. 

6.  Number  probably  incurable. 
The  registers,  to  contain  all  this  infor- 
mation, might  be  of  very  simple  form,  far 
less  complicated  than  those  at  present  in 
use  in  several  asylums.  The  sexes  should 
be  distinguished  in  every  statement. 

Registers  should  likewise  be  kept  of 
every  instance  of  restraint,  its  nature  and 
duration,  and  of  the  duiation  of  every  se- 
clusion; also  of  employment  and  or  the 
value  of  the  work  done.  Many  others 
might  be  suggested  as  useful  in  various 
ways,  though  not  strictly  necessary  for 
statistical  purposes. 

('  Report  of  the  Metropolitan  Commis- 
sioners in  Lunacy  to  the  Lord  Chancel- 
lor,' 1844  ;  '  Statistical  Tables  prepared 
by  the  Metropolitan  Commissioners  in 
Lunacy,'  1844;  'An  act  for  the  Regula- 
tion of  the  Care  and  Treatment  of  Luna- 
tics'  (8  &  9  Vict.  c.  lUU);  'An  Act  to 
amend  the  laws  for  the  Provision  and 
Regulation  of  Lunatic  Asylums  for  Coun- 
ties and  Boroughs,  and  for  the  mainte- 
nance and  care  of  Pauper  Lunatics,  in 
England'  (8  &  9  Vict.  c.  126);  'Report 
of  the  Inspectors- General  of  District, 
Local,  and  private  Lunatic  Asylums 
in  Ireland,'  1845;  'Returns  from  each 
District  Lunatic  Asylum,  in  Ireland,' 
1845;  'Reports'  of  all  the  principal 
Asylums  in  England,  Scotland,  and  Ire- 
land, and  information  privately  supplied 
by  many  of  the  superintendents  ;  '  Farr 
on  the  Statistics  of  English  Lunatic 
Asylums  ; '  '  Benevolent  Asylum  for  the 
Insane  of  the  Middle  Classes,  Prospec- 
tus;' 'History  of  the  York  Asylum;* 
'  Tuke's  Description  of  the  Retreat  near 
York;'  'Hill  on  the  Management  of 
Lunatic  Asylums;'  '  Keniarks  by  Mr. 
Serjeant  Adams  on  the  Report  of  the 
Metropolitan  (Commissioners  in  Lunacy  ;' 
Personal  knowledge  of  the  Middlesex 
Lunatic  Asylum,  ilanwell.) 

LYON  kING-AT-ARMS.  [Herald.] 

M. 

M  ACIII NERY.  It  is  proposed  to  con- 
sider, iu  this  article,  the  iniiuence  which 
is  exercised  by  machinery  upon  the  ge« 
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neral  interests  of  mankind,  and  especially 
upon  the  well-being  of  different  classes  of 
society.  There  is  no  subject  in  the  pre- 
sent age  which  is  more  deserving  of 
attention ;  and  none,  perhaps,  in  which 
all  classes  are  so  much  concerned.  What- 
ever theoretical  opinions  may  be  enter- 
tained by  speculative  men,  the  use  of  ma- 
chinery in  aid  of  human  labour,  or,  as 
some  contend,  instead  of  it,  is  rapidly  in- 
creasing and  cannot  be  restrained ;  it  is 
right  therefore  for  all  men  to  endeavour 
to  judge  for  themselves  in  what  manner  it 
is  valuable  to  society,  and  whether  the  in- 
juries attributed  to  it  be  real  or  imagi- 
nary. By  some,  every  new  machine  is 
viewed  as  an  addition  to  the  wealth  and 
resources  of  a  country  ;  by  others  it  is 
regarded  as  a  hateful  rival  of  human  in- 
dustry—as iron  contending  with  straining 
sinews — as  steam  struggling  against  the 
life  and  blood  of  man.  The  one  view  is 
full  of  hope  and  promise :  the  other  is 
fraught  with  gloom  and  sadness.  One 
would  present  society  advancing  in 
wealth  and  comfort ;  the  other  would 
show  it  descending  faster  and  faster  into 
wretchedness.  But  even  those  who  be- 
lieve that  the  inventive  faculties  of  men 
have  been  engaged  in  devising  for  them- 
selves a  curse,  would  gladly  be  con- 
vinced that  cheerful  anticipations  of  good 
are  consistent  with  sound  philosophy. 

The  influence  of  machinery  is  of  two 
kinds,  1st,  as  it  affects  the  production 
and  consumption  of  commodities  ;  and 
2ndly,  as  it  affects  the  employment  of 
labour. 

As  regards  production,  the  effects  of 
machinery  have  been  well  described  to 
be  the  same  "  as  if  every  man  among  us 
had  become  suddenly  much  stronger  and 
more  industrious."  (Eesults  of  Machi- 
nery,  7th  edit.,  p.  36.)  If,  by  the  aid  of 
machinery,  ten  men  can  perform  the  work 
of  twenty,  and  perform  it  better  and  more 
quickly,  the  products  of  their  labour  are 
as  much  increased  as  if  they  had  really 
**  become  suddenly  much  stronger  and 
more  industrious,"  and,  it  may  be  added, 
more  skilful.  Thus  production,  which 
is  the  object  of  all  labour,  is  more  abun- 
dant, and  society  enjoys  the  results  of  in- 
dustry at  a  less  cost.  Who  can  doubt 
that  this  is  a  great  benefit,  unless  it  be 


attended  with  evils  which  are  not  at  first 
perceptible  ?  No  man  labours  mori  ban 
is  necessary  to  effect  his  object,  and  his 
constant  desire  is  to  contrive  modes  of 
saving  his  own  physical  exertions.  A 
rich  soil  and  a  fine  climate  are  universally 
esteemed  as  blessings  because  the  people 
enjoy  abundance  with  comparatively 
little  labour.  A  poor  soil  and  bad  cliuiate 
are  evils,  because  the  husbandman  must 
labour  much  though  the  produce  of  his 
industry  be  small. 

Labour  without  adequate  results  is 
always  regarded  as  a  curse,  and  almost 
every  human  invention,  from  the  earliest 
times,  has  had  for  its  object  the  saving  of 
labour  and  the  increase  of  production. 
Horses  and  other  beasts  of  burden  were 
made  to  work  for  man :  to  bear  loads 
which  otherwise  they  must  have  borne 
themselves ;  to  draw  the  plough  which 
otherwise  their  own  strength  must  have 
forced  through  the  soil.  To  the  same 
object  all  nature  has  been  made  subser- 
vient. The  stream  turns  the  mill,  and 
does  the  work  of  man ;  the  wind  per- 
forms the  same  office.  A  boat  is  built  to 
save  men  the  labour  of  carrying  their 
goods  to  a  distance,  and  it  is  less  labour 
to  row  the  boat  than  to  carry  its  cargo : 
but  rowing  is  laborious,  and  sails  were 
invented  that  the  wind  should  do  the 
work  of  man.  In  all  other  matters  it  has 
been  the  same.  Man  is  weak  in  body, 
and  ill  endowed  by  nature  with  the 
means  of  self-preservation  and  subsistence. 
Many  animals  are  stronger  and  most  ani- 
mals are  more  active  than  himself;  they 
can  pursue  their  prey  with  more  cer- 
tainty, they  are  armed  with  weapons  of 
offence  and  defence,  and  they  need  no 
shelter  from  the  weather  but  that  which 
nature  has  provided ,  their  own  powers 
and  their  own  instinct  suffice  for  their 
preservation.  But  man  was  created 
naked  and  defenceless.  To  live  he  nmst 
invent,  and  reason  was  given  to  him  that 
he  might  force  all  nature  into  his  ser- 
vice. His  teeth  and  nails  were  powerless 
against  the  fangs  and  claws  of  the  wild 
beast ;  but  his  hands  were  formed  with 
wondrous  aptitude  for  executing  the  tasks 
which  reason  set  them.  He  invented 
tools  and  implements  and  weapons,  and 
all  nature  became  his  slave.  He  was  now 
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able  to  make  his  own  strength  effect  as  | 
much  as  if  he  had  become  stronger  and  : 
more  industrious.  lie  produced  more  for 
his  own  comfort  and  sub^^istence,  with  little 
labour,  than  the  greatest  exertions  could 
otherwise  have  obtained  for  him.  Every 
successive  invention  has  made  him  more 
powerful,  has  increased  his  strength,  and 
multiplied  the  productions  of  his  industry ; 
and  at  length  the  giant  power  of  steam 
has  peopled  the  world  with  inanimate 
slaves  who  do  his  work  faster  and  better 
than  he  did  it  himself  with  the  greatest 
labour  and  the  most  ingenious  tools. 

The  flint  and  fish-bone  of  the  savage, 
the  tool  of  the  workman,  and  the  steam- 
engine  of  the  manufacturer,  have  but  one 
common  object — to  save  the  labour  of 
man  and  to  render  it  more  productive : 
but  that  is  the  most  perfect  invention 
which  attains  this  object  the  most  effec- 
tually. Can  any  one  doubt  the  advan- 
tage of  abundant  production  ?  It  needs 
but  a  few  words  to  point  out  its  benefit. 
Whether  it  be  for  evil  or  for  good,  we  are 
not  satisfied  with  the  enjoyment  of  the 
common  necessaries  of  life  ;  we  all  desire 
comforts,  luxuries,  and  ornament ;  and  in 
proportion  as  we  desire  them  do  we  be- 
conje  civilized.  There  are  many  who 
sneer  at  civilization,  and  unhappily  it  has 
its  vices,  its  follies,  and  its  absurdities ; 
but  it  seems  the  law  of  our  nature  to  ad- 
vance towards  that  state,  and  with  the 
increase  of  artificial  wants  our  intellects 
become  more  active  and  enlightened,  re- 
finement of  manners  succeeds  to  barba- 
rism, and  all  those  moral  qualities  for 
which  man  is  distinguished,  become  de- 
veloped. We  may  conceive  some  Utopia 
in  which  all  the  noble  parts  of  man's 
nature  are  cultivated,  while  his  wants 
remain  simple  and  easily  satisfied,  but  the 
world  we  live  in  presents  another  picture. 
We  might  wish  it  were  otherwise  ;  but  it 
is  in  vain  to  deny  that  refinement  is  the 
accompaniment  and,  in  some  degree,  the 
consetjuence  of  riches,  and  brutality  the 
condition  of  those  people  who  have  not 
been  elevated  by  the  increase  of  wealth. 
It  follows,  therefore,  that  to  multiply  the 
objects  of  comfort  and  enjoyment  which 
human  industry  can  pro<luce,  is  to  improve 
the  condition  of  mankind,  to  raise  them  in 
tite  scale  (;f  moral  aud  UiU^ikctual  beinu. 


and  to  minister  to  their  enjoyment  of 
life.  It  is  quite  consistent  to  deprecate 
the  vices  and  follies  which  are  ever  asso- 
ciated with  our  craving  for  new  posses- 
sions, while  we  observe  the  benefits  re- 
sulting from  it.  Throughout  the  Avorld 
good  and  evil  are  found  side  by  side ;  but 
the  good,  as  we  would  fain  believe,  pre- 
ponderates. 

When  once  it  is  admitted  that  men  are 
to  be  decently  housed  and  clothed,  and  are 
to  surround  themselves  with  such  com- 
forts as  they  can  obtain,  it  is  clear  that 
the  more  easily  they  can  obtain  then), 
and  the  more  generally  such  possessions 
are  enjoyed,  the  more  completely  are  the 
objects  of  civilized  life  secured.  If  all 
men  could  obtain  them  easily,  there  would 
be  no  poverty,  and  infinitely  less  vice. 
Machinery,  by  diminishing  the  amount  of 
labour  required  for  the  production  of  cf)m- 
modities,  lowers  their  price  and  renders 
them  more  universally  accessible  to  all 
classes  of  society.  Working-men  no 
longer  toil  for  the  rich  alone,  but  they 
participate  in  the  results  of  their  own  in- 
dustry. If  they  desire  such  luxuries, 
"  purple  and  fine  linen  "  are  not  leyond 
their  reach ;  and  their  dwellings  are 
more  commodious  and  often  more  elegant 
than  were  the  houses  of  the  rich  three 
centuries  ago.  If  this  increased  faci- 
lity of  acquiring  the  comforts  of  life 
had  been  accompanied  by  greater  pru- 
dence and  frugality,  we  believe  that  the 
beneficial  results  of  machinery  would 
have  been  conspicuously  shown  by  the 
improved  condition  of  all  the  working 
classes  of  this  country  ;  but  more  money 
has  been  squandered  by  them  in  poison- 
ous spirits,  within  the  last  fifty  years, 
than  would  have  sufficed  to  place  them- 
selves and  their  children  beyond  the 
reach  of  want.*  Cheap  production  is 
more  beneficial  to  the  poor  than  to  the 

*  Tlie  amount  spent  annually  upon  spirits  la 
equal  to  the  iiitercHt  of  the  iiHtioriHl  lUl.t ;  snj 
tlie  amount  spent  within  the  last  fifty  ycais  may 
be  estimated  at  conviderubly  uiorethun  tlie  entire 
capital  of  the  funded  debt.  Six  luillionn  a  yeur 
are  now  suHicient  to  »upport  all  the  p«»or  of  tho 
<-ountry  ;  and  thus  some  idea  may  be  loruie(i  i/ 
the  prosperity  of  the  labouring  classes  of  tiie  pre- 
sent dav,  if  tliey  liad  accuniulut'd  a  fund  pnxUu- 
iiiK  an  income  of  thirty  millions  Ix'yond  tlie  wii^es 
of  tlu!ir  iiibour. 
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rich.  The  rich  man  is  certain  of  gratify- 
ing most  of  his  wants,  but  the  poor  man  is 
constantly  obliged  to  forego  one  enjoy- 
ment in  order  to  obtain  another.  If  his 
shoes  or  his  coat  be  worn  out,  his  dinners 
must  be  stinted  perhaps  until  he  can  pay 
for  a  fresh  supply ;  and  thus,  unless  his 
wages  be  reduced  in  consequence  of  the 
cheapness  of  such  articles,  it  is  beyond  all 
question  that  cheapness  is  an  extraordi- 
nary benefit  to  him,  the  money  which 
he  saves  in  the  purchase  of  one  cheap  ar- 
ticle is  laid  out  upon  another,  and  without 
privation  or  suffering  he  satisfies  the 
wants  which  custom  has  made  imperative. 
In  short,  he  is  no  longer  poor. 

These  facts  are  undeniable;  but  it  is 
alleged  that  machinery  not  only  makes 
articles  abundant  and  cheap,  but  multi- 
plies them  beyond  the  wants  of  the  world, 
and  by  causing  gluts  brings  ruin  and 
misery  upon  the  working  classes.  For 
reasons  explained  elsewhere  [Demand 
AND  Supply]  a  universal  glut  of  all  com- 
modities is  impossible:  the  more  men 
produce,  the  more  they  have  to  offer  in 
exchange,  and  their  wants  are  only  limited 
by  their  means  of  purchasing.  But 
particular  commodities  are  frequently 
produced  in  excess,  and  a  glut  of  the 
market  ensues.  In  causing  such  gluts 
machinery  is  a  powerful  agent,  but  only 
in  the  same  manner  as  all  labour  would 
be,  if  applied  in  excess.  The  results 
would  be  precisely  the  same  if  too  many 
men  were  employed  in  any  department 
of  industry ;  they  would  produce  more 
than  there  was  a  demand  for,  and  their 
goods  would  fall  in  value  or  be  unsale- 
able. Commodities  produced  by  ma- 
chinery are  subject  to  the  same  laws  as 
govern  all  other  commodities.  If  the 
supply  of  them  exceed  the  demand,  they 
are  depreciated  in  value ;  but  the  power 
of  producing  with  facility  does  not  ne- 
cessarily occasion  an  excess  of  production : 
it  must  be  applied  with  caution,  and  its 
use  be  properly  learned  by  experience. 
Suppose  that  the  soil  of  any  isolated  coun- 
try were  extraordinarily  fertile  and  the 
population  very  small;  but  that  without 
considering  these  circumstances  the  peo- 

{)le  were  to  cultivate  the  whole  of  their 
and  and  bestow  upon  it  all  their  skill 
and  labour.    An  excess  of  food  would  be 


the  result — more  than  could  be  eaten 
within  the  year ;  much  would  be  wasted 
or  sold  without  profit,  and  much  laid  up 
in  store  for  another  season.  The  husband- 
men would  be  disappointed  at  the  unfor- 
tunate results  of  their  industry,  but  would 
they  complain  of  the  fertility  of  the  soil  ? 
It  would  not  be  the  soil  that  had  caused 
the  glut,  but  their  own  misapplied  exer- 
tions ;  and  so  it  is  with  machinery,  which 
like  a  fertile  soil  gives  forth  abundance: 
its  capabilities  are  known  and  its  ad- 
vantages ought  to  be  appreciated  ;  but  if 
its  productiveness  be  brought  into  exces- 
sive activity,  it  causes  the  evils  of  a 
glut. 

The  influence  of  machinery  upon  the 
production  and  consumption  of  commodi- 
ties need  not  be  followed  any  further.  It 
increases  the  common  stock  of  wealth  in 
the  world  and  is  capable  of  multiplying 
indefinitely  the  sources  of  human  enjoy- 
ment. But  these  benefits  will  be  neu- 
tralized if,  while  it  cheapens  production, 
it  has  a  tendency  to  diminish  the  means 
of  employment  for  the  people  and  the 
wages  of  labour ; — and  this  leads  us  to 
the  second  part  of  our  inquiry. 

The  invention  of  a  machine  which 
should  immediately  do  the  work  of  many 
men  employed  in  a  particular  trade  would 
certainly,  in  the  first  instance,  diminish 
employment  in  that  trade.  Several  men 
would  be  turned  off  to  seek  employment 
in  other  trades,  and  much  individual  suf- 
fering would  be  occasioned.  There  have 
been  frequent  instances  of  such  a  result, 
and  so  far  as  the  immediate  interests  of 
the  particular  sufferers  are  concerned,  it 
is  an  evil  which  cannot  be  too  much 
lamented.  In  their  case  machinery  is 
like  a  rival  bidding  against  their  la- 
bour, and  is  as  injurious  to  them  as 
if  a  fresh  set  of  workmen  had  supplanted 
them  in  the  service  of  their  employer. 
But  great  as  this  evil  is  (and  we  would 
not  underrate  it)  it  is  of  comparatively 
rare  occurrence  and  of  short  dura- 
tion. If  the  invention  of  the  machine 
caused  no  more  production  than  the  la- 
bour of  the  workmen  had  previously  ac- 
complished, the  labour  of  a  certain  num- 
ber of  men  would  be  permanently  dis- 
placed :  but  as  an  equal  quantity  of  goods 
is  produced  at  a  less  cost  of  labour,  their 
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price  is  reduced  and  their  consumption 
consequently  encouraged.  An  increased 
supply  is  thus  called  for  and  more  work- 
men are  again  required  in  the  trade.  In 
this  manner  the  demand  for  increased  pro- 
duction corrects  the  tendency  which  ma- 
chinery would  otherwise  have  to  displace 
labour  permanently.  Even  the  tempo- 
rary displacement  which  frequently  oc- 
curs is  less  extensive  than  might  be  sup- 
posed. Machines  are  rarely  invented 
which  at  once  dispense  with  many  work- 
men. They  are  at  first  imperfect,  and  of 
limited  power  :  they  make  the  labour  of 
the  workmen  more  efficient ;  but  do  not 
become  substitutes  for  labour.  Thus, 
even  if  the  demand  for  commodities  were 
not  increased,  the  displacement  of  labour 
would  be  very  limited  and  deferred  to  a 
distant  period:  but  as  an  increased  de- 
mand almost  invariably  follows  every 
successive  improvement  in  machinery, 
it  will  be  found,  practically,  that  more 
operatives  are  employed  in  every  branch 
of  manufactui'e,  after  the  introduction  jf 
improved  machinery  than  before. 

C)f  this  fact  we  shall  oifer  some  ex- 
amples presently :  but  here  it  may  be 
necessary  to  allude  to  the  case  of  the 
hand-loom  weavers,  which  is  constantly 
adduced  in  proof  of  the  supposed  evils  of 
machinery.  Their  unhappy  condition 
can  scarcely  be  overstated,  nor  can  it  be 
denied  that  it  has  been  caused  by  ma- 
ciiinery  :  but  it  must  be  recollected  that 
while  they  have  vainly  contended  against 
machinery — like  pigmies  against  a  giant 
— hundreds  of  thousands  of  other  classes, 
unaccustomed  to  the  labour  of  operatives, 
have  gained  a  profitable  employment  by 
working  with  it,  in  the  same  trade  as 
themselves.  No  one  can  suppose  that  the 
labour  of  the  hands  could  compete  with 
the  power  of  steam,  and  the  real  cause  of 
their  distress  is,  that  instead  of  adapting 
the  form  of  their  industry  to  the  altered 
circumstances  of  their  trade,  they  have 
contiimed  to  work,  like  an  Indian  caste, 
with  the  same  rude  implements  which 
their  fathers  used  before  them.  Their 
case  is  ihe  same  as  that  of  a  miller  who 
hhould  persist  in  grinding  corn  by  hand, 
while  his  neighbours  were  building  mills 
upon  a  rapid  stream  which  ran  beside  his 
gardoi.   His  own  ignorance  or  obstinacy, 


and  not  the  stream,  would  be  the  cause 
of  the  failure  of  his  trade. 

If  the  case  of  the  hand-loom  weavers 
be  adduced  as  an  example  of  the  perma- 
nent displacement  of  labour  by  ma- 
chinery, and  if  it  be  contended  that  it  is 
the  natural  result  of  machinery  to  di- 
minish employment  in  other  trades,  in 
the  same  manner,  we  must  necessarily 
infer  that  wherever  machinery  has  been 
largely  introduced  into  any  trade,  the 
num])er  of  persons  supported  by  it  must 
have  been  diminished.  We  should  infer 
that  the  agricultural  population  of  this 
country  must  have  been  lapidly  increas- 
ing, while  the  population  engaged  in 
those  branches  of  manufacture  in  which 
steam-power  is  used  nmst  have  been 
falling  off  or  increasing  less  rapidly.  The 
correctness  of  such  an  inference  may  be 
estimated  from  the  following  facts : — 

In  no  trades  has  machinery  been  so 
extensively  introduced  as  ir\  the  manufac- 
ture of  cotton,  wool,  and  silk,  and  no- 
where has  the  population  increased  so 
rapidly  as  in  the  principal  seats  of  these 
manufactures.  Between  1801  and  1841, 
Manchester  increased  in  population  from 
90,399  to  296,183,  or  227'5  percent.: 
Liverpool  (whose  prosperity  has  been 
caused  by  the  cotton  trade)  increased,  in 
the  same  period,  from  79,722  to  264,298, 
or  23r.5  per  cent, :  Leeds,  from  53,162  to 
151,874,  or  185-6  per  cent,:  Bradford 
(York),  from  6393  to  34,560,  or  440-5  per 
cent.:  Bolton,  from  17,416  to  49,763,  or 
185-7  per  cent. :  Huddersfield,  from  72(,8 
to  25,068,  or  244-3  per  cent. :  Macclesfield 
from  8743  to  24,137,  or  176  per  cent.: 
and  Dukinfield  from  1737  to  22,394,  or 
1 189  per  cent.  In  Scotland  the  same  re- 
sults have  followed  from  the  use  of  ma- 
chinery. Between  1801  and  1841  Glas- 
gow increased  from  77,385  to  274,533,  or 
254  per  cent.:  Paisley,  from  31,179  to 
60,487,  or  94  per  cent. :  and  Greenock, 
from  17,458  to  36,936,  or  111*5  per 
cent. 

Thus  far  of  the  manufactures  of  cotton, 
wool,  and  silk.  The  seats  of  the  iron 
and  hardware  trades  exhibit  similar  re- 
sults. In  the  same  period  of  forty 
years  Birmingham  increased  from  73,()70 
to  190.542,  or  158  per  cent.;  Sheffield, 
from  31,314  to  G8,18(:,or  n7'6  percent.; 
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Wolverhampton,  from  12,565  to  36,382, 
or  189  per  cent;  Merthyr  Tydvil,  from 
7705  to  34,947,  or  353  per  cent  ;  and 
West  Bromwich  from  5687  to  26,121 
or  359  per  cent. 

In  this  extraordinary  ratio  has  the 
population  increased  in  the  seats  of  our 
staple  manufactures,  which  by  the  aid  of 
machinery  have  supplied  the  whole  world 
with  articles  wrought  by  the  indus- 
try of  our  people.  Let  us  now  com- 
pare these  places  with  those  agricultural 
counties  in  which  machinery  has  ex- 
ercised the  least  influence,  and  let 
us  see  if  the  absence  of  machinery  has 
been  equally  favourable  to  the  support  of 
a  growing  population.  In  the  same  pe- 
riod, from  1801  to  1841,  Devon  increased 
55-3  per  cent.  ;  Somerset,  59  per  cent. ; 
Norfolk,  50-9 ;  Lincoln,  73'5 ;  Essex,  52, 
and  Suffolk,  49'5  per  cent.  The  average 
increase  of  these  six  agricultural  counties 
did  not  exceed  50  per  cent,  in  forty 
years ;  while,  setting  aside  the  extraordi- 
nary increase  exhibited  in  the  particular 
towns  already  enumerated,  the  population 
of  six  manufacturing  counties,  viz. :  Lan- 
caster, Middlesex,  York,  W.  R.,  Stafford, 
Chester,  and  Durham,  including  ail  the 
agriculturists,  increased  112*5. 

These  facts  prove  conclusively  that  ma- 
chinery, so  far  from  diminishing  the 
aggregate  employment  of  labour  in  those 
trades  in  which  it  is  used,  increases  it  in 
an  extraordinary  degree.  And  not  only 
does  it  give  employment  to  larger  num- 
ners  of  persons,  but  their  wages  are  con- 
siderably higher.  We  will  not  stop  to 
compare  the  income  of  an  agricultural 
labourer  with  that  of  operatives  en- 
gaged in  the  infinite  variety  of  trades 
carried  on  in  manufacturing  towns,  in 
connexion  with  machinery  :  but  it  is 
sufficient  to  ask,  whence  has  come  the 
manufacturing  population  ?  Its  natural 
growth  would  have  been  comparatively 
insignificant  if  thousands  had  not  been 
attracted  to  the  towns  from  other  places. 
And  what  could  have  induced  them  to 
leave  their  homes  and  engage  in  new 
trades  but  the  encouragement  offered  by 
more  certain  employment  and  higher 
wages  ? 

It  has  been  shown  that  machinery  has 
had  a  beneficial  influence  upon  the  em- 


ployment of  labour  in  the  particular 
trades  in  which  it  has  been  used,  and  it 
now  remains  to  consider  its  effects  upon 
the  employment  of  labour  in  other  trades. 
In  the  first  place,  a  few  of  its  obvious 
results  may  be  noticed.  For  example, 
the  maimfucture  and  repair  of  machinery 
alone  gives  employment,  directly  and  in- 
directly, to  vast  numbers  of  persons  who 
are  unconnected  with  the  particular 
trades  in  which  the  machinery  itself  is 
used.  Again,  the  production  of  all  com- 
modities is  increased  by  machinery ;  and 
thus  the  producers  of  the  raw  materials 
of  manufactures,  the  carriers  of  goods  by 
land  and  sea,  the  merchants,  the  retail- 
traders,  their  clerks,  porters,  and  others, 
must  find  more  employment.  It  is  clear 
also,  that  while  the  manufacturing  and 
commercial  population  are  thus  increased 
by  the  use  of  machinery,  the  cultivators 
of  the  soil  must  receive  more  employment 
in  supplying  them  with  food. 

In  this  and  other  ways  the  general  em- 
ployment of  labour  is  directly  extended 
by  machinery.  At  the  same  time  the 
application  of  machinery  to  existing 
branches  of  industry  creates  new  trades 
and  distributes  capital  into  other  enter- 
prises which  afford  employment  for  new 
descriptions  of  labour.  A  hundred  exam- 
ples of  this  fact  might  be  cited;  of  which 
railways  and  steam  navigation  are 
amongst  the  most  remarkable  ;  but  such 
examples  will  be  superfluous  if  it  can  be 
shown  that  it  is  the  necessary  result  of 
the  use  of  machinery  to  apply  capital  to 
new  enterprises.  It  has  been  said  that 
machinery  cheapens  production  by  re- 
ducing the  amount  of  labour  expended 
upon  it:  it  follows  that  a  less  amount 
of  capital  with  the  aid  of  machinery 
will  produce  as  much  as  a  larger  capi- 
tal without  such  aid.  A  portion  of  ca- 
pital is  thus  disengaged,  either  for  in- 
creased production  in  the  same  trade,  or 
for  application  to  new  speculations.  In 
some  way  it  must  be  emjjjoyed,  or  it  will 
yield  no  profit,  and  in  some  form  or  other 
it  must  be  ultimately  expended  in  laV)our. 
As  long  as  a  person  can  extend  the  accus- 
tomed operations  of  his  own  trade  with  a 
profit,  he  is  disposed  to  do  so  ;  but  as 
soon  as  he  finds  them  less  profitable  than 
other  investments,  he  changes  the  direo> 
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tion  of  his  capital,  and  seeks  new  modes 
of  increasing  his  profits. 

There  is  no  truth  more  certain  than 
that  the  employment  of  labour  is  small  or 
great  according  to  the  proportion  which 
capital  bears  to  the  number  of  labourers. 
Capital  is  the  fund  which  supports  la- 
bour, and  which  must  employ  it  or  be 
unproductive ;  and  thus,  if  in  any  country 
capital  be  increasing  more  rapidly  than 
the  population,  employment  will  be 
abundant  and  wages  high  ;  if  less  rapidly, 
employment  will  be  scarce  and  wages  j 
low.  In  the  one  case,  capitalists  will  be 
bidding  high  for  labour ;  in  the  other, 
labourers  will  be  bidding  against  each 
other  for  employment  Accumulation  of 
capital  is  therefore  highly  conducive  to 
the  interests  of  the  labouring  population 
generally,  and  the  use  of  machinery  is 
especially  favourable  to  accumulation,  as 
may  be  shown  by  a  simple  example. 
Suppose  a  man  to  have  a  capital  of 
10,000/.,  which  he  is  expending  annually 
upon  labour  in  a  particular  trade,  and 
that  his  profits  are  ten  per  cent.,  or  lOOOZ. 
a-year.  Each  year  his  whole  capital  is 
expended,  and  his  means  of  accumulation 
are  thus  restricted  to  a  portion  of  his  an- 
nual profits  only.  But  let  him  invent  a 
machine  to  facilitate  his  business,  and  his 
position  is  immediately  changed  If  this 
machine  should  cost  500()/.,  and  the  other 
5000/.  be  still  expended  in  labour,  he 
may  be  said  to  have  saved  one  half  of  his 
entire  capital  in  a  single  year  ;  for  instead 
of  spending  the  whole  of  it  as  before,  in 
labour,  he  is  possessed  of  a  durable  pro- 
perty v/hich,  at  a  small  annual  cost,  will 
last  for  ten  or  probably  twenty  years. 
Nor  can  it  be  said  that  this  saving  is 
ellected  at  the  expense  of  labour  ;  for  the 
t>wner  of  the  machine  ig  placed  in  a  new 
position  in  respect  to  his  profits,  which 
prevents  him  from  securing  to  himself 
the  difierence  between  the  amount  paid 
now  and  that  previously  paid  for  labour, 
'i'o  gain  a  profit  of  ten  per  cent,  it  had 
l)c;en  n(  cessary  for  him,  before  the  inven- 
tion of  the  machine,  to  realize  11,000/. 
annually,  being  Ins  whole  capital  and  the 
profits  upon  it ;  but  now,  in  order  to  ob- 
tain the  same  profit,  it  is  suflSicient  if  he 
realize  f;500/.  only :  viz.,  fiOO/.  profit 
uj)on  his  fixed  capital  of  fiOOO/. ;  .'iOO/.  for 


repairs,  and  wear  and  tear,  calculated  at 
ten  per  cent. ;  and  5500/.  I0  replace  the 
sum  spent  upon  labour  with  a  profit  of 
ten  per  cent.  He  would  realize  the  whole 
1 1,000/.  as  before,  if  he  were  able ;  but  he 
is  restrained  by  competition,  which  levels 
the  profits  of  trade.  For  some  time  he  will 
most  probably  obtain  more  than  ten  per 
cent,  profit,  and  so  long  as  he  is  able  to 
do  this,  his  means  of  accumulating  fresh 
capital  in  addition  to  his-machine  will  be 
increased,  which  capital  will  be  expended 
upon  additional  labour.  But  when  his 
profits  have  been  reduced  to  their  former 
level  by  competition,  society  has  gained 
in  the  price  of  his  goods  4500/.  a  year, 
being  the  difterence  between  11,000/.  for- 
merly realized  by  him,  and  0500/.  his 
present  return.  But  is  this  amount  thus 
gained  by  society  lost  to  the  labourer? 
Unquestionably  not.  As  a  consumer,  he 
participates  in  the  advantage  of  low 
prices,  whiYe  the  amount  saved  by  the 
community  in  the  purchase  of  one  com- 
modity must  be  expended  upon  others 
which  can  only  be  produced  by  labour. 
It  cannot  be  too  often  repeated,  that  all 
capital  is  ultimately  expended  upon  la- 
bour ;  and  whether  it  be  accunmlated  by 
individuals  in  large  sums,  or  distri- 
buted in  small  portions  throughout  the 
community,  directly  or  indirectly  it  passes 
through  the  hands  of  those  who  labour. 
If  a  manufacturer  accumulates  by  means 
of  higher  profits,  he  employs  more  labour ; 
if  the  conmiunity  save  by  low  prices,  they 
employ  more  labour  in  other  forms.  So 
long  as  the  capital  is  in  existence  it  is 
certain  to  have  an  influence  upon  the  ge- 
neral market  lor  labour. 
V  We  are  now  speaking  not  of  the  inter- 
ests of  particular  workmen  to  whose  tem- 
porary sutferings  caused  by  the  use  of 
machinery  we  have  already  adverted,  but 
of  the  general  and  permaiient  interests  of 
the  working  population  of  a  country.  As 
regards  these,  the  statistics  of  British  in- 
dustry amply  confirm  all  reasoning  from 
principles,  and  ])rove  beyond  a  doubt  that 
machinery  has  had  a  benelieial  inlluence 
upon  the  employnu'nt  and  wages  of  la- 
bour. Any  one  who  will  reflect  upou 
the  factij  which  have  been  noticed  above, 
as  disclosed  by  the  ('ensus  [ Census],  caL 
scarcely  fail  to  arrive  at  the  conclusion 
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that  without  raachinery  P^ugland  could  not 
have  supported  her  present  population,  or 
could  only  have  supported  them  iu  po- 
verty and  wretchedness.  Nor  must  the 
degradation  of  a  part  of  the  manufac- 
turing population  be  thoughtlessly  attri- 
buted to  machinery,  instead  of  to  moral 
and  social  causes,  which  are  independent 
of  it.  Into  these  causes  it  would  be  out  of 
place,  at  present,  to  inquire ;  but  enough 
nas  been  said  to  show,  1st,  that  machi- 
nery by  increasing  production  multiplies 
the  sources  of  enjoyment,  and  places 
them  within  the  reach  of  a  greater  num- 
ber of  persons ;  and  2ndly,  that  by  giving 
increased  employment  to  labour  it  enables 
mere  persons  to  enjoy  those  comforts 
which  it  has  itself  created.  These  are 
the  elements  of  social  prosperity,  and  if 
evils  have  sprung  up  with  it,  like  tares 
with  wheat,  it  is  not  machinery  which 
has  caused  them.  Wherever  the  influence 
of  machinery  has  been  felt,  wealth  has 
advanced  with  rapid  strides ;  and  though 
in  too  many  cases  religion,  virtue,  and 
enlightenment  may  have  lagged  behind, 
♦he  tardiness  of  their  progress  is  to  be  as- 
cribed, not  to  machinery,  but  to  the 
faulty  institutions  of  men. 

iMADHOUSE.  [Lunatic  Asylums.  I 
MAGISTRATE,  a  word  derived  from 
the  Latin  vuujistratus,  which  contains  the 
same  element  as  magnns  and  magister, 
and  signifies  both  a  person  and  an  office. 
A  Roman  magistratus  is  defined  to  be 
one  who  presides  in  a  court  and  declares 
the  law,  that  is,  a  judge.  The  kings  of 
Rome  were  probably  the  sole  Magistratus 
originally,  and  on  their  expulsion  the 
two  consuls  were  the  INIagistratus.  In 
course  of  time  other  offices,  as  those  of 
Praetor  and  Aediie,  were  created ;  and 
those  who  filled  these  offices  were  elected 
in  the  forms  prescribed  by  the  constitu- 
tion, and  they  had  jurisdictio.  [Juris- 
diction. I  The  original  notion  of  a  ma- 
gistratus, then,  is  one  who  is  elected  to  an 
office,  and  has  jurisdiction. 

In  England  the  term  magistrate  is 
usually  applied  to  justices  of  the  peace 
in  the  country,  and  to  those  called  police 
magistrates,  such  as  there  are  in  London. 
It  has  also  been  applied  in  other  ways ; 
for  instance,  people  have  sometimes  said 
that  the  king  is  tlie  ^hief  magistrate  in 


the  state.  But  these  applications  of  the 
term  do  not  agree  with  its  proper  sense. 
A  Roman  magistratus  was  elected,  and  so 
far  he  differed  from  a  justice  of  the  peace  ; 
he  also  exercised  delegated  power  in  his 
jurisdiction,  in  which  respect,  as  well  as 
being  elected,  he  difl'ered  from  the  king 
of  England,  who  is  not  elected,  and  does 
not  exercise  delegated  jurisdiction,  but 
delegates  jurisdiction  to  others. 

MAGNA  CHARTA.  The  terms  of 
the  compact  between  the  feudal  chief 
and  his  dependants  underwent  frequent 
changes  iu  the  middle  ages.  When  a 
material  alteration  was  made  in  the  terms 
of  the  compact,  a  record  was  made  of  it 
in  writing.  These  records  are  called 
Charters,  in  the  restricted  use  of  a  term 
which  is  popularly  applied  to  almost 
every  species  of  early  diplomas.  The 
tenants  of  the  various  honours,  or  great 
tenancies  in  capite,  are  seldom  without 
one  or  more  charters  which  have  beet 
granted  to  them  by  their  lords,  by  which 
exemptions  or  privileges  are  given,  base 
services  are  commuted  for  payments  in 
money,  and  the  mode  is  settled  in  which 
justice  shall  be  administered  among  them ; 
and  even  in  some  of  the  inferior  manors 
there  are  charters  of  a  similar  kind,  by 
which  certain  liberties  are  guaranteed  by 
the  lord  to  his  tenants.  These  charters 
run  in  the  form  of  letters,  '  Omnibus,'  &c. 
from  the  person  granting ;  they  set  forth 
the  thing  granted,  and  end  with  the 
names  of  persons  w^ho  were  present  when 
the  lord's  seal  was  affixed,  often  ten, 
twelve,  or  more,  with  the  date  of  place 
and  time  of  the  grant. 

Such  a  charter  is  that  called  the  Magna 
Charta,  which  was  granted  by  King  John, 
acting  in  his  twofold  character  of  the  lord 
of  a  body  of  feudatories,  and  king.  This 
charter  is  often  regarded  as  the  constitu- 
tional basis  of  English  liberties ;  but  in 
many  of  its  provisions  it  seems  to  have 
been  only  a  declaration  of  rights  which 
had  been  enjoyed  in  England  before  the 
Conquest,  and  which  are  also  said  to 
have  been  granted  by  King  Henry  I.  on 
his  accession.  However,  if  it  did  not 
properly  found  the  liberties  which  the 
English  nation  enjoys,  or  if  it  were  not 
the  original  of  those  privileges  and  fran- 
chises which  the   barons   (or   the   chief 
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tenants  of  the  crown,  for  the  names  are 
here  equivalent),  ecclesiastical  persons, 
citizens,  burgesses,  and  merchants  enjoy, 
it  recalled  into  existence,  it  defined,  it 
sfittled  them,  it  formed  in  its  written  state 
K  document  to  which  appeal  might  be 
made,  under  whose  protection  any  person 
■who  had  any  interest  in  it  might  find 
shelter,  and  which  served,  as  if  it  were 
a  portion  of  the  common  law  of  the  land, 
to  guide  the  judges  to  tiie  decisions  they 
pronounced  in  all  questions  between  the 
king  and  any  portion  of  the  people. 

Besides  the  great  charter  there  was 
granted  at  the  san)e  time  a  charter  re- 
lating to  the  forests  only.  There  were 
very  extensive  tracts  of  land  in  England 
which  were  uncultivated,  and  reserved 
for  the  pleasure  of  the  king ;  and  there 
were  purlieus  to  these  forests,  all  of  which 
were  subject  to  a  peculiar  system  of  law, 
many  parts  of  which  were  oppressive, 
and  from  some  of  which  this  charter 
exempted  the  people. 

The  independence  and  rights  of  the 
church  were  also  secured  by  the  great 
cliarter. 

Magna  Charta  has  been  printed  in  a 
great  variety  of  forms.  There  are  fac- 
similes of  a  copy  of  it  which  was  made 
at  the  time,  and  still  exists  in  the  British 
Museum,  and  of  another  preserved  at 
liincoln,  and  translations  of  it  into  the 
English  language.  The  provisions  of 
the  Magna  Charta  are  numerous,  and 
some  of  them  have  fallen  into  desuetude. 
The  following  is  the  substance  of  the 
Great  Charter,  as  given  by  Blackstone  in 
his  *  Commentaries,'  who  also  wrote  a 
treatise  on  it. 

"  'J'he  Great  Charter,"  says  he,  "  con- 
firmed many  liberties  of  the  church,  and 
redressed  many  grievances  incident  to 
feodal  tenures,  of  no  small  moment  at  the 
time ;  tJiough  now,  unless  considered  at- 
tentively and  witli  this  retrospect,  they 
seem  but  of  trilling  concern.  Jiut  besides 
these  feodal  provisions,  care  was  also 
tiiken  therein  to  protect  the  subject  against 
other  oppressions,  then  fmpiently  arising 
from  unreasonable  amercements,  from 
illegal  distresses  or  other  process  for 
debts  or  services  due  to  the  crown,  and 
from  the  tyrannical  abuse  of  the  preroga- 
11  vf  of  pjirveyiiuv-e  and  pre-emption      It 

VOI^   II. 


fixed  the  forfeiture  of  lands  for  feiony  in 
the  same  manner  as  it  still  remains  ;  pro- 
hibited for  the  future  the  grants  of  ex- 
clusive fisheries,  and  the  erection  of  new 
bridges,  so  as  to  oppress  the  neighbour- 
hood. With  respect  to  private  rights  :  it 
established  the  testamentary  power  of  the 
subject  over  part  of  liis  personal  estate, 
the  rest  being  distributed  among  his  wife 
and  children;  it  laid  down  the  law  of 
dower  as  it  hath  continued  ever  since; 
and  prohibited  the  appeals  of  women,  un- 
less for  the  death  of  their  husbands.  In 
matters  of  public  policy  and  national  con- 
cern, it  enjoined  an  uniformity  of  weights 
and  measures;  gave  new  encouragements 
to  commerce  by  the  protection  of  mer- 
chant-strangers, and  forbad  the  alienation 
of  lands  in  mortmain.  With  regard  to 
the  administration  of  justice  :  besides  pro- 
hibiting all  denials  or  delays  of  it.  it  fixed 
the  Court  of  Common  Pleas  at  Westmin- 
ster, that  the  suitors  might  no  longer  be 
harassed  with  following  the  king's  person 
in  all  his  progresses;  and  at  the  same 
time  brought  the  trial  of  issues  home  to 
the  very  doors  of  the  freeholders,  by  di- 
recting assizes  to  be  taken  in  the  proper 
counties,  and  establishing  annual  circuits, 
it  also  corrected  some  abuses  then  inci- 
dent to  the  trials  by  wager  of  law  and  of 
battle ;  directed  the  regular  awarding  of 
inquests  for  life  or  member;  prohibited 
the  king's  inferior  ministers  from  holding 
pleas  of  the  crown,  or  trying  any  criminal 
charge,  whereby  many  forfeitures  might 
otherwise  have  unjustly  accrued  to  the 
exchequer ;  and  regulated  the  time  and 
place  of  holding  the  inferior  tribunals  of 
justice,  the  county  court,  sheriff's  tourn, 
and  court-leet.  It  confirmed  and  esta- 
blished the  liberties  of  the  city  of  Lon- 
don, and  all  other  cities,  boroughs,  towns, 
and  ports  of  the  kingdom.  And  lastly 
(which  alone  would  have  merited  the 
title  that  it  bears  of  the  Great  Charter), 
it  protected  every  individual  of  the  nation 
in  the  free  enjoyment  of  his  life,  his 
liberty,  and  his  property,  unless  declared 
to  be  forfeit<'d  by  the  judgment  of  his 
I)eers  or  the  law  of  the  land." 

Such  a  concession  from  the  king  was 
not  gained  without  a  violent  struggle ;  in 
fact  he  was  compelled  to  yield  it  by  an 
ui  ined  force,  cc»iisistijig  of  a  very  large 
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portion  of  the  baronage,  -which  he  -was 
unable  to  resist.  The  names  of  the  chiefs 
are  preserved  by  the  chroniclers  of  the 
time,  and  in  the  charter  itself;  and  when- 
ever mentioned  they  call  up  to  this  day 
a  mingled  feeling  of  respect  and  grati- 
tude, the  respect  and  gratitude  which 
men  pay  to  those  who  have  obtained  for 
them  the  extension  of  political  rights. 
They  appear  the  patriots  of  a  rude  age ; 
and  the  mists  of  distance  and  antiquity 
obscure  to  us  the  selfishness  and  the  other 
evils  (if  such  existed)  which  were  mani- 
fested in  the  contest.  The  first  name  is 
that  of  Robert  Fitz  Walter,  who  belonged 
to  the  great  family  of  Clare.  The  title 
given  to  him  as  head  of  the  host  was 
Marshal  of  the  Army  of  God  and  of  the 
Holy  Church.  Next  to  him  come  Eustace 
de  Vesci,  Richard  de  Percy,  Robert  de 
Roos,  Peter  de  Brus,  Nicholas  de  Stute- 
vile,  Saier  de  Quenci,  earl  of  Winchester, 
the  earls  of  Clare,  Essex,  and  Norfolk, 
William  de  Mowbray,  Robert  de  Vere, 
Fulk  FitzWarine,  William  de  Montacute, 
William  de  Beauchamp,  and  many  others 
of  families  long  after  famous  in  English 
history,  the  progenitors  of  the  antient 
baronial  houses  of  England. 

The  charter  was  sealed  in  the  open 
field,  at  a  place  called  Runnymede,  be- 
tween Windsor  and  Staines;  but  it  was 
not  merely  by  an  accidental  meeting  of 
two  armies  at  that  place  that  this  act  was 
done  there,  for  it  appears  by  Matthew  of 
Westminster  that  Runnymede  was  a  place 
where  treaties  concerning  the  peace  of 
the  kingdom  had  been  often  made.  All 
was  done  with  great  solemnity.  The 
memorable  day  was  June  .5,  1215. 

What  was  unwillingly  granted,  it  could 
scarcely  be  expected  would  be  religiously 
observed.  John  himself  would  gladly 
have  infringed  or  broken  it,  as  would  his 
son  King  Henry  III.,  but  the  barons  were 
watchful  of  their  own  privileges,  those  of 
the  church,  the  cities,  the  boroughs,  and 
of  the  people  at  large  ;  and  King  Henry 
was  led  to  make  one  or  more  solemn 
ratifications  of  the  charter.  To  keep  the 
rights  thus  guaranteed  fully  in  the  eyes 
of  the  people  a  copy  was  sent  to  every 
cathedral  church,  and  read  publicly  twice 
a  year. 

The  work  of  Sir  William  Blackstone 


is  entitled  •  The  great  Charter  and  Char- 
ter of  the  Forest,  with  other  authentic 
Instruments ;  to  which  is  prefixed  an  In- 
troductory Discourse  concerning  the  His- 
tory of  the  Charters,'  Oxford,  1759,  4to. 
The  late  Board  of  Commissioners  on  the 
Public  Records  caused  to  be  engrave 
and  published  an  exact  fac-simile  of  th 
charter,  from  a  copy  preserved  in  the 
archives  of  the  cathedral  church  of  Lin- 
coln, with  other  of  the  greater  charters. 
In  the  first  volume  of  their  Avork,  en- 
titled '  The  Statutes  of  the  Realm,'  these 
charters  are  all  printed,  with  English 
translations  of  them. 

MAIM  or  MAYHEM,  according  to 
the  old  law,  is  such  an  injury  done  to  the 
body  of  a  man  by  force  as  deprives  him 
of  the  use  of  some  member  which  is  ser- 
viceable in  fight  as  a  means  of  offence  or 
defence.  If  a  man's  eye  be  beaten  out, 
or  he  is  forcibly  deprived  of  a  finger  by 
another  person,  the  offence  is  maim.  But 
the  distinction  between  legal  maim  and 
maiming  of  the  body  in  the  common 
meaning  of  that  term  is  now  obsolete,  or 
nearly  so.  The  offence  of  maiming  is 
now  punished  under  7  Wm.  IV.  &  1 
Vict.  c.  85.     [Law,  Criminal.] 

The  ofi'ender,  besides  being  punished 
in  the  name  of  the  crown,  is  liable  to  an 
action  of  trespass  by  the  injured  party, 
who  may  in  such  action  recover  damages. 
If  the  damages  given  by  the  jury  are  not 
commensurate  to  the  loss,  the  court  may 
increase  them  on  inspection  of  the  maim. 
MAINTENANCE  is  defined  to  be 
when  a  man  maintains  a  suit  or  quarrel 
to  the  disturbance  or  hindrance  of  right ; 
and  if  he  who  maintains  another  is  to 
have  by  agreement  part  of  the  land  or 
debt,  &c.  in  suit,  it  is  called  Champerty. 
Maintenance  was  an  ofi'ence  at  common 
law,  and  has  also  been  the  subject  of 
several  statutes.  By  the  32  Hen.  VIII. 
c.  9.  no  person  shall  bargain,  buy  or  sell, 
or  by  any  means  obtain  any  pretended 
rights  or  titles  to  any  lands,  unless  he 
who  bargains  or  sells,  or  his  ancestors, 
or  tliey  by  whom  he  claims  the  same, 
have  been  in  possession  thereof,  or  of  the 
reversion  or  remainder  thereof,  or  taken 
the  rents  and  profits  thereof,  by  the  space 
of  a  year  next  before  the  bargain  or  sale, 
on  pain  of  the  seller  forfeiting  the  whole 
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TRlue  of  the  lands  so  bargained  or  soid, 
and  the  buyer,  knowing  the  same,  also 
forfeiting  the  value  of  such  lauds.  The 
professed  object  of  the  statute  was  to  pre- 
vent the  iuquietness,  oppression,  and  vex- 
ation which  the  preamble  mentions  as  the 
consequence  of  the  buying  of  titles  and 
pretended  rights  of  persons  not  being  in 
possession  of  the  lands  sold. 

A  man  may  assign  his  iiiterest  in  a 
debt  after  he  has  instituted  a  suit  for  its 
recovery,  and  such  assignment  of  itself  is 
not  maintenance.  But  if  the  assignment 
be  made  on  condition  that  the  assignee 
prosecute  the  suit,  or  if  the  assignee  give 
the  assignor  any  indenmity  against  the 
costs  of  the  suit,  already  incurred  or  tc 
be  incuri'ed,  this  makes  it  maintenance. 

(Comyn's  Digest,  *  Maintenance.') 
MAINTENANCE,      SEPARATE. 
[Alimony  ;  Divorce.] 

MAJOR,  a  field-olBcer  next  in  rank 
below  a  lieutenant-colonel,  and  imnif- 
diately  superior  to  the  captains  of  troops 
in  a  regiment  of  cavalry,  or  to  the  cap- 
tains of  companies  in  a  battalion  of  in- 
fantry. His  duty  is  to  superintend  thu 
exercises  of  the  regiment  or  battalion, 
and,  on  parade  or  in  action,  to  carry  into 
efiect  the  orders  of  the  colonel.  The 
major  has  also  to  regulate  the  distribution 
of  the  officers  and  men  for  the  perform- 
ance of  any  particular  service,  and  he 
lias  a  temporary  charge  of  the  effects  ap- 
pertaining to  any  individual  of  the  corps 
in  the  event  of  the  absence  or  death  f 
such  individual. 

This  class  of  field-officers  does  not  ap- 
pear to  have  existed  b;  fore  the  beginning 
of  the  seventeenth  century  ;  and,  at  first, 
such  officers  had  the  title  of  serjeants- 
mojor,  a  designation  borne  at  an  earlier 
time  by  a  class  corresponding  to  that  of 
the  present  majors-general  of  an  army. 
(Grose,  vol.  i.  p.  24y.) 

No  mention  is  made  of  either  lieu- 
tenants-colonel or  majors  as  field-officei-s 
in  the  account  of  Queen  Elizabeth  s  army 
in  Ireland  (HiOU).  liut  Ward,  in  his 
*  Animadversions  of  Wurre'  (l(>y<J),  has 
given  a  description  of  the  duties  of  the 
latter  class,  und(;r  the  name  of  serjeants- 
major,  from  which  it  apjjears  that  those 
duties  were  then  neaily  the  same  as  are 
exercised  by  the  present  majors  of  regi- 


ments. They  are  stated  to  consist  in  re- 
ceiving the  orders  from  the  general  com- 
manding the  army ;  in  conveying  them 
to  the  colonel  of  the  regiment,  and  sub- 
sequently in  transmitting  them  to  the 
officers  of  the  companies ;  also,  in  super- 
intending the  distribution  of  ammunition 
to  the  troops,  and  in  visiting  the  guard  by 
day  or  night. 

A  brigade-major  is  a  staff-officer  who 
performs  for  a  brigade,  or  in  a  garrison, 
duties  corresponding  to  those  of  a  major 
in  a  regiment  or  battalion. 

The  prices  of  a  major's   commission 
are, — 
In  the  Life  and  Royal  Daily  Pay. 

Horse  Guards  .  .  £5350  £14  5 
In  the  Dragoons  .  .  4575  0  19  3 
In    the  Foot  Guards 

(with   the  rank   of 

colonel)  .  .  .  8300  1  3  0 
In    the   regiments    of 

the  line        .     .      .      3200      0  16     0 

A  serjeant-major  of  a  regiment  is  a 
non-commissioned  officer,  who  in  general 
superintends  the  military  exercises  of  the 
soldiers :  on  parade,  he  has  the  care  ot 
dressing  the  line. 

MAJOR-GENERAL.     [General.] 

MALICIOUS  INJURIES  TO  PRO- 
PERTY. At  common  law,  mischief  per- 
petrated with  whatever  motive  against 
the  property  of  another  was  not  punish- 
able criminally,  unless  the  act  amounted 
to  felony,  was  accompanied  M'ith  a  breach 
of  the  peace,  or  affected  the  public  con- 
venience. In  other  cases  the  offender 
was  liable  only  to  an  action  for  damages 
at  the  suit  of  the  party  injured.  But  the 
legislature  has,  at  different  times,  inter- 
posed to  repress,  by  penal  enactments, 
injuries  to  private  property  of  an  aggra- 
vated nature,  committed  with  the  mali- 
cious intention  of  injuring  the  owner  of 
such  property.  Tlie  different  statutory 
provisions  against  mischievous  acts  done 
wilfully  and  maliciously  were  modified, 
as  well  as  consolidated,  by  7  &  8  Geo. 
IV.  c.  30,  which  also  contains  a  provision 
rendering  it  immaterial  whether  the  ma- 
lice of  the  ofl'ender  be  against  the  owner 
of  the   property   or  otherwise.      [Law, 

CUIMINAL.J 

The  enactments  in  this  statute  with 
rtfspect  to  the  oilence  of  arson  have  been 
x2 
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>;pealed;  and  now,  by  7  Wm.  IV.  &  1 
fict.  c.  89,  §  2,  it  is  felony  punishable  by 
ieath  to  set  fire  to  a  dwelling-house,  any 
person  being  therein.  [Laav,  CiiiMiNAL, 
p.  189.] 

For  the  protection  of  shipping  against 
malicious  mischief  several  statutory  pro- 
visions have  been  made.  [Law,  Cri- 
minal.] 

By  7  Wm.  IV.  &  1  Vict.  c.  89,  §  5,  it 
is  made  felony  punishable  by  death  to 
exhibit  false  lights  or  signals  with  intent 
to  bring  any  ship  or  vessel  into  danger, 
or  to  do  anything  tending  to  the  imme- 
diate loss  or  destruction  of  ships  or  vessels 
in  distress.  [Law,  Criminal,  p.  189.] 
And  by  the  4th  section  it  is  made  felorjy 
pmiishable  by  death  to  set  fire  to,  cast 
away,  or  destroy  any  ship  or  vessel,  either 
■with  intent  to  murder  any  person  or 
whereby  the  life  of  any  person  shall  be 
endangered. 

The  legislature  has  in  certain  cases 
given  relief  to  persons  whose  property 
has  been  subject  to  petty  but  wilful  ag- 
gressions, by  summary  conviction  (7  &  8 
Geo.  IV.  c.  30,  §  24)  before  a  justice  of 
the  peace,  on  which  the  offender  must 
forfeit  and  pay  such  sum  of  money  as 
shall  appear  to  him  a  reasonable  compen- 
sation for  the  damage,  injury,  or  spoil 
committed,  not  exceeding  5/.,  to  be  paid, 
in  the  ca^e  of  private  property,  to  the 
party  aggrieved,  except  whei'e  such  party 
is  examined  in  proof  of  the  off'ence  ;  and 
in  such  cases,  or  in  the  case  of  property 
of  a  public  nature,  or  wherein  any  public 
right  is  concerned,  the  money  is  to  be 
applied  towards  the  county-rate  or  bo- 
rough-rate ;  and  if  such  sums  of  money 
together  with  costs  (if  ordered)  are  not 
paid  either  immediately  or  within  such 
period  as  the  justice  may  appoint,  the 
justice  may  commit  the  offender  to  the 
common  gaol  or  house  of  correction,  to 
be  kept  to  hard  labour  for  any  term  not 
exceeding  two  calendar  months,  unless 
such  sum  and  costs  be  sooner  paid.  This 
enactment  does  not  extend  to  any  case 
where  the  party  trespassing  acted  under 
a  fair  and  reasonable  supposition  that  he 
had  a  right  to  do  the  act  complained  of, 
or  to  any  trespass,  not  being  wilful  and 
malicious,  committed  in  hunting,  fishing, 
or  iu  the  pursuit  of  game. 


By  the  28th  section  any  person  found 
committing  any  offence  against  this  act, 
whether  punishable  upon  indictment  or 
upon  summary  conviction,  may  be  im- 
mediately apprehended  without  a  war- 
rant, by  any  peace-officer,  or  the  owner 
of  the  property  injured,  or  his  servant,  or 
any  person  authorized  by  him,  and  forth- 
with taken  before  some  neighbouring 
justice  of  the  peace. 

These  summary  proceedings  before  ma- 
gistrates must  be  commenced  within  three 
calendar  months  from  the  commission  of 
the  off'ence.  The  capital  felony  of  de- 
stroying ships  of  war  is  mentioned  in 
Law,  Criminal,  p.  1 89. 

All  the  other  malicious  injuries  to  pro- 
perty except  those  here  enumerated  are 
non-capital  felonies ;  and  the  punishments 
for  these  several  offences,  and  the  statutes 
relating  to  them,  are  mentioned  in  Law, 
Criminal,  mider  '  Felonies,  Non-capital,' 
and  'Misdemeanours,'  p.  190,  194,  196, 
198,  201,  202,  203,  206,  21.5. 

The  provisions  of  the  law  of  France 
with  respect  to  malicious  injuries  to  pro- 
perty are  to  be  found  in  the  3rd  section 
of  liv.  iii.  of  the  Code  Pe'nal,  entitled 
'  Destructions,  De'gradations,  Dommages.' 
Capital  punishment  is  inflicted  only 
against  those  who  set  fire  to  buildings, 
ships,  warehouses,  wood-yards  (chantiers), 
forests,  underwoods,  or  crops  growing  or 
cut  down,  or  to  any  combustible  matter 
placed  so  as  to  communicate  fire  thereto. 
Minor  offences  in  forests  are  provided  for 
by  titre  12  of  the  Code  Forestier. 

MANCI'PIUM.MANCIPATIO.  The 
right  apprehension  of  these  terms  is  of 
some  importance  to  those  who  study 
Roman  authoi-s.  The  following  is  the 
description  of  Mancipatio  by  Gains  (i. 
119,  &c.)  : — "Mancipatio  is  a  kind  ot 
imaginary  sale,  and  is  a  peculiar  privilege 
of  Roman  citizens.  It  is  effected  in  the  fol- 
lowing manner: — There  must  be  pre- 
sent not  fewer  than  five  witnesses.  Roman 
citizens,  of  lull  age,  and  also  another  per- 
son, of  the  same  class  and  condition,  'i 
hold  the  brazen  scales,  who  is  called /t7y/»- 
pens.  The  person  who  receives  in  man- 
cipio,  taking  hold  of  the  thing,  says,  '  I 
affirm  that  this  man  is  my  property,  ac- 
cording to  Quirital  Law,  and  I  have  pur- 
chased him  with   this  money  (ecs)  and 
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tliese  brazen  scales.'  He  then  strikes  the 
scales  with  a  piece  of  money,  and  gives  it 
to  him  from  whom  he  receives  in  mancipio 
as  the  price.  In  this  manner  both  slaves 
and  free  persons  are  mancipated,  as  well 
as  animals,  which  belong  to  the  class  of 
things  mancipii,  or  niancipi,  such  as  oxen, 
horses,  mules,  asses ;  lauds  also  (pra,*dia), 
as  well  in  the  city  as  in  the  country, 
which  are  of  the  clasps  mancipi,  such  as  are 
the  Italic  lands,  are  mancipated  in  tlie 
same  way.  The  mancipatio  of  lands 
differs  from  that  of  other  things  in  this 
respect  only,  that  persons,  whether  free 
or  slaves,  cannot  be  mancipated  unless 
tliey  are  present,  it  being  necessary  that 
he  who  receives  in  mancipio  should  take 
hold  of  that  which  is  given  him  in  man- 
cipio:  whence  in  fact  comes  the  term 
mancipatio,  signifying  that  the  thing  is 
taken  (capitur)  by  the  hand  (manu)  ;  but 
it  is  the  practice  to  mancipate  lands  which 
are  at  a  distance." 

In  this  passage  Gains  describes  gene- 
rally what  "mancipati"  is,  and  by  im- 
plication, what  things  admit  of  "man- 
cipatio,' or,  in  other  words,  what  things 
are  "  mancipi."  He  was  led  to  these  re- 
marks by  that  part  of  the  subject  matter 
of  his  text  which  treats  of  the  rights  of 
persons,  or  status ;  and  he  prefaces  his 
description  of  "  mancipatio  "  by  stating 
that  all  children  who  are  in  the  power  of 
their  parents,  and  the  wife  who  is  in  that 
peculiar  relation  to  her  husband  when  she 
is  said  in  mami  viri  esse  [Maijriage,  Ko- 
man],  ai'e  things  maneipi,  and  may  be 
mancipated  in  the  same  way  as  slaves, 

fADOI'TION.] 

All  tilings,  as  subjects  of  ownership, 
were  either  "  res  mancipi "  or  "  res  nee 
mancipi :"  and  there  is.  observes  Gains 
(ii.  18,  &c.),  "  a  great  difference  between 
tilings  '  mancipi '  and  things  •  nee  man- 
cipi.' The  latter  can  be  alienated  by 
bare  tradition  or  delivery,  if  they  are 
things  corporeal,  and  therefore  susceptible 
of  delivery.  Thus  the  property  in  a  gar- 
ment, gold,  or  silver,  may  be  transferred 
by  bare  tradition.  Lands  in  the  pro- 
vinces may  be  transferred  in  the  same 
way."  Thus  "mancipatio"  was  the 
proper  term  for  expressing  sale  or  ti'ans- 
fer  of  things  "mancipi;"  and  "  traditio"' 
for  expressing    the    transfer  of   things 


"  nee  mancipi. "  (Ulpian,  Frag,  tit 
19.) 

The  mancipatio  was  that  form  of  trans- 
fer of  which  we  find  similar  examples  in 
the  early  history  of  most  countries,  and 
implied  originally  an  actual  seisin  of  the 
thing  transferred.  No  writing  being  re- 
quired, it  was  necessary  that  there  should 
be  some  evidence  of  the  transfer,  and  such 
evidence  was  secured  by  the  mode  of 
transfer  which  the  law  required.  So  far 
as  relates  to  land,  mancipatio  in  its  origin 
may  be  presumed  to  have  been  equivalent 
to  the  feoffment  with  livery  of  seisin. 
[Feoffment.] 

There  was  another  mode  of  alienating 
things  "  mancipi,"  by  the  form  called  in 
jure  cessio,  which,  according  to  Ulpian, 
was  applicable  also  to  things  "  nee  man- 
cipi." The  in  Jure  cessio  was  a  fictitious 
action  before  a  competent  magistrate  at 
Rome,  or  a  praetor,  or  before  a  praeses  in 
a  province.  The  purchaser  claimed  the 
thing  as  his,  and  the  seller  either  ac- 
knowledged his  claim  or  made  no  de- 
fence, upon  which  the  magisti-ate  gave 
judgment  for  the  purchaser.  This  form 
was  in  effect  and  was  called  '  legis  actio.' 
(Gains,  ii.  24.)  Its  great  resemblance  to 
the  fictitious  suit  formerly  in  use  in  our 
own  system,  called  a  Fine,  might  lea-d  to 
the  conjecture  that  the  notion  of  a  Fine 
was  taken  by  the  early  practitioners  in 
our  courts  from  the  Roman  Law  ;  and 
that  this  hypothesis  is  exceedingly  pro- 
bable will  be  the  more  apparent,  the  fur- 
ther any  person  examines  into  the  connec- 
tion between  the  early  English  and  tlie 
Roman  Law.  The  in  jure  cessio  has  ap- 
parently a  closer  resemblance  to  a  Fine 
than  the  transactio  of  the  Roman  Law.  to 
which  some  writers  would  refer  as  the 
origin  of  the  Fine. 

Mancipatio,  as  Gains  observes  (ii.  2G), 
was  more  in  use  than  the  in  jure  cessio, 
inasmuch  as  it  was  easier  to  transact  the 
business  with  the  assistance  of  a  few 
friends  than  to  go  before  a  prajtor,  or 
a  praeses. 

Easements  (jura  prrcdiorum,  otherwise 
called  servitutes)  could  be  transferred  in 
the  case  of  lands  in  the  city  only  by  the 
cessio  in  jure ;  but  in  the  case  of  lands 
in  the  country,  also  by  tnancipatio.  But 
this  observation  applies  only  to   Italic 
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lands;  in  the  provinces,  rights  of  this 
kind,  such  as  right  of  road,  of  convey- 
ing water,  &c.,  were  matter  of  contract. 
[Easement.] 

MANDA'MUS  is  a  writ  by  which  the 
Court  of  Kings  Bench,  in  the  name  of 
the  reigning  king  or  queen,  commands 
the  party  to  wliom  it  is  addressed  to  do 
some  act  in  the  performance  of  which  the 
prosecutor,  or  person  who  applies  for  or 
sues  out  the  writ,  has  a  legal  interest ; 
that  is,  not  merely  such  an  interest  as 
would  be  recognised  in  a  court  of  equity 
or  in  a  court  of  ecclesiastical  jurisdiction, 
but  an  interest  cognizable  in  a  court  of 
common  law  ;  the  right  must  also  be  one 
for  the  enforcing  of  which  the  prosecutor 
has  no  other  specific  legal  remedy.  Thus, 
a  copyholder  can  transfer  or  alien  his 
customary  tenement  or  estate  [Copy- 
hold] in  no  other  manner  than  by  sur- 
rendering it  into  the  hands  of  the  lord  of 
the  manor  to  the  use  of  the  purchaser  or 
surrenderee.  The  courts  of  common  law 
formerly  took  no  notice  of  the  right  of 
the  surrenderee  to  call  upon  the  lord  for 
a  grant  or  admittance,  and  the  court  of 
king's  bench  therefore  left  the  party  to 
seek  his  remedy  in  a  court  of  equity,  and 
would  not  interfere  by  granting  a  man- 
damus. But  the  obligation  on  the  part 
of  the  lord  to  admit  the  surrenderee  is  not 
merely  an  equitable  liability,  because  this 
mode  of  tranferring  property  of  this  na- 
ture is  founded  upon  ancient  custom,  and 
rights  dependent  upon  custom  are  matters 
of  common-law  cognizance.  Of  late 
years  the  court  of  king's  bench  appears  to 
have  taken  this  view  of  the  subject,  and 
has  awarded  writs  of  mandamus  in  all 
cases  where  the  lord  has  refused  to  admit 
the  party  to  whose  use  a  surrender  of 
the  copyhold  has  been  made.  Again,  the 
duty  of  parishioners  to  assemble  in  vestry 
for  parochial  objects,  whether  those  ob- 
jects be  of  a  temporal  or  spiritual  nature, 
is  a  common-law  duty,  and  a  mandamus 
will  be  granted  to  compel  the  parishioners 
to  meet.  But  when  they  are  met,  the 
power  of  the  court  to  interfere  further 
by  mandamus  depends  upon  the  nature 
of  the  act  which  the  parishi  ners  have  to 
do.  If  the  provisions  of  a  statute  are  to 
be  carried  into  execution,  the  act  to  be 
done,  whatever  its  nature,  is  considered 


a  temporal  matter,  because  the  construc- 
tion of  statutes  belongs  especially  to 
the  courts  of  common  law.  But  if  the 
object  for  which  the  vestry  are  assem- 
bled be  one  purely  of  ecclesiastical  cog- 
nizance, as  the  setting  up  of  bells,  the 
purchase  of  books  or  vestments  necessary 
for  divine  service,  or  the  making  pro- 
vision for  the  repairs  of  the  fabric  of  the 
church  (delinquencies  in  which  matters 
are  punishable  by  ecclesiastical  censures), 
the  court  of  king's  bench,  has  no  juris- 
diction. Again,  the  court  can  by  manda- 
mus compel  the  visitor  of  an  eleemosynary 
foundation  to  hear  an  appeal,  but  it  has 
no  further  authority  than  "  to  put  the  vi- 
sitorial  power  in  motion."  It  cannot  com- 
pel him  to  do  any  specific  act  as  visitor. 

The  term  "  mandamus"  (we  command) 
is  found  in  a  great  variety  of  writs,  and 
those  usually  distinguished  by  this  name 
by  the  old  law  writers  are  totally  differ- 
ent from  the  modern  writ  of  mandamus, 
which  appears  to  be  nothing  more  than 
the  ancient "  writ  of  restitution"  enlarged 
to  embrace  a  great  variety  of  objects, 
that  writ  being  adapted  merely  to  the  pur- 
pose of  restoring  a  party  to  an  office  from 
which  he  has  been  unjustly  removed. 

The  writ  of  mandamus  is  now  granted 
not  only  to  restore  a  man  to  an  office  from 
which  he  has  been  wrongfully  amoved, 
but  also  to  admit  to  an  office  to  which  the 
party  has  been  duly  elected  or  appointed. 
It  lies  for  a  mayor,  recorder,  alderman, 
town-councillor,  common-councilman, 
burgess,  and  town-clerk, — for  a  pi-eben- 
dary,  master  of  a  free-school,  parish-clerk, 
sexton,  and  scavenger, — to  hold  a  court- 
baron,  court-leet,  or  a  borough  court  of 
record, — to  justices,  to  do  an  act  within 
the  scope  of  their  authority,  and  which 
will  not  subject  them  to  an  action, — to 
restore  a  graduate  in  a  university  to  de- 
grees from  which  he  has  been  suspended — 
to  a  corporation,  to  pay  poor-rates  where 
they  have  not  sufficient  destrainable  pro- 
perty,—to  parish  officers,  to  receive  a  de- 
serted infant, — to  permit  inspection  of  do- 
cuments of  a  public  nature  in  which  the 
party  is  interested, — to  appoint  overseers 
of  the  poor,— to  swear  in  churchwardens, 
— to  proceed  to  the  election  of  a  corporate 
officer,— to  grant  probate  or  letters  of 
administration,— to  affix  the  comm^on  seal 
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to  an  answer  agreed  to  by  the  majority  of 
the  members  of  a  corporation  aggregate, 
— and  to  allow  a  poor-rate,  in  which  case 
the  rule  for  a  mandamus  is  absolute  in  the 
first  instance. 

The  mandamus  is  said  to  be  a  preroga- 
tive writ ;  by  which  is  meant, — either 
that  th*»  power  to  award  it  is  not  dele- 
gated by  the  crown  to  the  ordinary  judges 
between  party  and  party,  that  is,  the  jus- 
tices of  the  common  pleas,  but  is  reserved 
for  that  court  in  which  the  king  is  sup- 
posed to  be  personally  present,— or  that 
it  is  a  writ  of  grace  and  favour,  granted 
according  to  disci-etion,  and  not  a  writ  of 
right,  that  is,  not  such  a  writ  as  the  party 
applying  for  it  has  a  right  to  call  upon 
the  court  to  issue  under  the  clause  of 
Magna  Charta  by  which  the  king  binds 
himself  not  to  refuse  or  delay  justice  or 
right 

In  order  to  obtain  a  Mandamus  the  ap- 
plicant lays  before  the  court  the  affidavit 
of  himself  or  of  others  presenting  the 
facts  upon  which  his  right  and  interest  in 
the  thing  to  be  done,  and  his  claim  or  title 
to  the  remedy,  are  founded.  Upon  this 
application  the  court,  if  it  see  a  probable 
cause  for  interference,  grants  a  rule  call- 
ing upon  the  party  against  whom  the  writ 
is  prayed,  to  show  cause  why  such  writ 
should  not  be  awarded.  At  the  appointed 
time  the  party  so  called  upon  either  does 
not  appear,  in  which  case  the  rule  is  made 
absolute,  and  the  mandamus  is  awarded 
as  prayed,  or  he  appears  and  resists  the 
rule,  either  by  insisting  upon  the  insuffi- 
ciency of  the  facts  disclosed  by  the  affida- 
vits upon  which  the  rule  was  obtained,  or 
by  producing  other  affidavits  wliich  give 
a  dillerent  aspect  to  the  transaction.  If 
the  resistance  be  efl'ectual  the  rule  is  dis- 
charged ;  if  not,  the  mandamus  is 
awarded. 

The  writ,  in  the  first  instance,  issues  in 
an  alternative  form,  requiring  the  party  to 
do  the  act,  or  to  show  why  he  has  not 
done  it.  The  party  may  therefore  make 
a  return  to  the  writ  saying  that  he  has 
not  done  the  act  required  for  such  and 
such  reasons.  Where  the  rcasojis  re- 
turned are  iusufficient  in  law,  the  court 
quashes  the  return,  and  awards  a  peremp- 
tory mandamus  requiring  the  party  abso- 
lutely, and  without  allowing  him  any  al- 


ternative, to  do  the  act.  Where  the  an- 
swer is  apparently  sufficient,  the  manda- 
mus is  at  an  end ;  and  if  the  statements 
are  untrue,  the  remedy  is  by  action  on  the 
case  for  a  false  return,  though  in  order  to 
avoid  expense  and  delay  the  party  is 
allowed  in  some  cases,  by  the  statute  9 
Anne,  c.  20,  and  now  in  all  cases,  by  1 
Wm.  IV.  c.  21,  to  engraft  an  action  upon 
the  mandamus  itself  by  traversing  the  re- 
turn, that  is,  by  putting  in  a  plea  contra- 
dicting the  allegations  contained  in  such 
return.  (Comyns's  Digest ;  Selwyn's  Nisi 
Prius;  I  Vict.  c.  78.) 

MANDATARIUS.     [Agknt.] 

MANOR  {Manerium).  At  the  time 
of  the  Norman  conquest  manerius  or 
manerium  (from  manere,  to  dwell)  de- 
noted a  large  mansion  or  dwelling.  The 
"  manerium"  of  the  Exchequer  Domesday 
is  the  "  mansio"  of  the  Exeter  Domesday, 
each  being  therefore  the  equivalent  of  the 
Anglo-Saxon  or  French  term  used  by  the 
officers  who  made  the  survey.  In  France 
the  corresponding  word  "  manoir"  has 
never  acquired  any  other  signification 
than  that  of  a  mansion;  and  an  estate 
possessing  the  peculiar  incidents  of  an 
English  manor  never  became  so  common 
in  France  as  to  require  a  specific  name. 

The  modern  English  manor  derives  its 
origin  from  subinfeudation  [Feudal  Svs- 
tem],  as  it  existed  before  the  modifica- 
tions of  the  system  of  tenures  introduced 
in  1225  by  Magna  Charta,  and  the  still 
more  important  alterations  made  in  1290 
by  "  The  King's  Statute  of  buying  and 
selling  Lands,"  commencing  with  the 
words  "  Quia  Emptores  Terrarum,"  and 
in  1324  by  the  statute  '  De  Prarogativa 
Regis,'  by  which  statutes,  the  process  of 
subinfeudation,  or  of  granting  land  in 
fee-simple,  to  he  held  by  the  grantee  as  a 
tenant  or  vassal  to  the  grantor,  was 
stopped. 

Where  a  subinfeudation  made  by  A  to 
B  extended  to  the  whole  of  A's  land,  no- 
thing remained  in  A  but  a  seigniory  with 
the  ordinary  feudal  incidents  of  tenure, 
together  with  such  rents  or  other  services 
as  might  have  been  reserved  upon  the 
creati(m  of  the  subtenure.  This  interest 
in  A  was  a  seigniory  in  gross,  that  is,  a 
seigniory  held  by  itself,  unattached  to  any 
land,  an  incorporeal  seigniory,  termed  by 
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tbo  French  feudists  "  uu  fief  en  Vair." 
But  in  the  case  of  subinfeudati©n  of  part 
)i  the  land,  the  ordinary  mode  of  pro- 
ceeding was  this : — A,  a  large  proprietor, 
having  a  mansion  and  land  at  Dale,  cre- 
ated a  subtenure  in  a  portion  of  his  land 
by  granting  such  portion  to  B  and  his 
heirs,  to  hold  of  A  and  his  heirs,  as  of 
A's  manerium  (mansion)  of  Dale,  which 
■words  created  an  implied  condition  that 
B  should  perform  the  service  of  attend- 
ing, with  the  other  tenants  of  A  holding 
by  rirtue  of  similar  subinfeudations,  at 
A's  halniote  of  Dale,  that  is,  at  A's  court 
meeting  in  the  hall  of  A's  mansion  at 
Dale  (afterwards  called  A's  court-baron 
of  his  manor  of  Dale),  for  the  purpose  of 
deciding  judicially  all  disputes  among 
A's  free  tenants  holding  of  him  by  the 
same  tenure  as  B,  in  respect  of  their  lands 
so  holdeu,  and  also  all  actions  brought 
by  persons  claiming  such  lands. 

Upon  this  subinfeudation  being  effected, 
A  would  continue  to  be  the  owner  of  the 
mansion  of  Dale,  and  of  that  part  of  the 
land  of  Dale,  of  which  be  had  made  no 
subinfeudation,  in  demesne  (in  dominico 
suo,^--as  his  own  immediate  property; 
and  be  would  have  the  seigniory  of  lands 
of  which  B  and  others  had  been  sub- 
infeoffed,  as  a  seigniory  appendant  or 
legally  annexed  to  the  mansion  of  Dale, 
and  to  the  demesnes  of  Dale,  of  which 
the  mansion  formed  part. 

This  conjoint  or  complex  estate,  taking 
its  denomination  from  the  mansion  (ma- 
nerium), which  was  considered  as  its 
head,  and  which,  in  the  language  of  the 
Year  Book  of  p.  14,  Edward  II.  (May- 
nard,  426),  "  drew  to  itself  all  the  appen- 
dancies,"  by  degrees  acquired  the  name 
of  Manerium  or  Manor. 

A  Manor  therefoi-e  originally  consisted 
of  lands  in  demesne,  upon  which  the  lord 
had  a  mansion,  and  to  which  lands  and 
mansion,  and  more  especially  to  the 
latter,  there  was  appendant  a  seignioiy 
over  freeholders  qualified  in  respect  of 
quantity  of  estate  (t.  e.  by  a  tenancy  for 
life  at  the  least,  if  not  a  tenancy  in  fee- 
simple),  and  sufficient  in  point  of  number 
to  constitute  a  court-baron.  These  free- 
holders were  called  vavasors,  and  their 
lands  "  tenemental  lands,"  i.  e.  lands 
granted   out    in    tenure,   to    distiiytuish 


them  from  the  lord's  demesnes.  These 
tenemental  lands,  anciently  known  by  the 
denomination  of  vavassories,  though  held 
of  the  manor  and  within  the  seigniory 
(or,  as  it  was  usuaHy  termed,  within  the 
fee)  of  the  lord,  were  not  considered  as 
part  of  the  manor ;  but  the  services  issu- 
ing from  such  tenemental  lands  were 
part  of  the  manor  and  essential  to  its 
existence. 

Afterwards  it  was  sufficient  if  the  site 
of  a  mansion  at  which  the  services  had 
been  reserved,  or,  as  it  was  called,  the 
site  of  the  manor,  formed  part  of  the  de- 
mesnes ;  and,  at  last,  this  vestige  of  the 
origin  of  the  name  of  the  estate  was  dis- 
pensed with,  and  if  the  lord  retained  any 
portion  of  the  land,  so  that  there  would 
be  some  demesnes  to  which  the  seigniory 
over  the  freehold  tenants  of  the  manor, 
and  the  services  rendered  by  them,  might 
continue  to  be  appendant,  the  compound 
estate  called  a  manor  was  not  dissolved, 
whether  it  could  be  shown  that  a  man- 
sion had  ever  stood  on  the  part  of  the 
demesnes  or  lands  retained  or  not,  and 
even  if  the  lord  had  aliened  and  severed 
from  his  demesnes  the  spot  on  which  the 
mansion  had  once  stood. 

A  Manor  is  commonly  said  to  consist 
of  demesnes  and  services,  which  have 
been  called  the  "  material  causes ;"  but 
other  things  may  also  be  members  and 
parcel  of  a  manor. 

1 .  The  demesnes  are  those  lands  withiB 
the  manor  of  which  the  lord  is  seised, 
^^  e.  of  which  he  has  the  freehold,  whether 
they  are  in  his  own  occupation,  or  in  thait 
of  his  tenants  at  will,  or  his  tenants  for 
years.  The  tenants  at  will  have  either  a 
common-law  estate,  holding  at  the  joint 
will  of  the  lessor  and  of  the  lessee,  or  a 
customary  estate,  holding  at  the  will  of 
the  lord  according  to  the  custom  of  the 
manor.  [Copyhold.]  The  tenancy  for 
years  of  lands  within  a  manor  is,  in  mo- 
dern times,  usually  a  common-law  estate. 

2.  The  services  of  a  manor  are,  the 
rents  and  other  services  due  from  free- 
hold tenants  holding  of  the  manor.  These 
services  are  annexed  or  appendant  to  the 
seigniory  over  the  lands  holden  by  such 
freehold  tenants.  Tlie  lands  holden  by 
the  freeholders  of  the  manor  are  holden 
of  the  manor,   but    are   not  icithiu,  or 
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parcel  of,  the  manor,  though  withia  the 
lord's  fee  or  manorial  seigniory. 

(yopyholds,  being  part  of  the  demesnes, 
are  not  held  of  the  manor,  but  are  within 
and  parcel  of  the  manor. 

3.  But  though  a  perfect  legal  manor 
cannot  exist  without  demesnes  and  ser- 
vices, other  incorporeal  hereditaments, 
which  are  not  services,  may  be  parcel  of 
the  manor,  as  advowsous,  rights  of  com- 
mon, rights  of  way,  and  other  things. 

In  general,  no  pei'son  can  hold  courts 
of  justice,  except  under  authority  derived 
from  the  crown,  either  by  actual  grant  or 
by  prescription  ;  and  the  crown  may  at 
any  time  issue  process  for  the  purpose  of 
instituting  an  inquiry  by  what  authority 
(quo  warranto)  a  subject  holds  a  court 
of  justice.  It  is  a  distinguishing  feature 
of  the  feudal  system,  to  make  civil  juris- 
diction necessarily,  and  criminal  jurisdic- 
tion ordinarily,  co-extensive  with  tenure; 
and  accordingly  there  is  inseparably  in- 
cident to  every  manor  a  court-baron 
(curia  baronum),  being  a  court  in  which 
the  freeholders  of  the  manor  are  the  sole 
judges,  but  in  which  the  lord,  by  himself, 
or  more  commonly  by  his  steward,  pre- 
sides. The  jurisdiction  of  the  court-baron 
extends  over  all  personal  actions  in  which 
the  debt  or  damages  sought  to  be  reco- 
vered are  under  40s. ;  and  real  actions  in 
respect  of  lands  held  of  the  manor  could 
not  have  been  brought  in  any  other  court, 
except  upon  an  allegation  that  the  lord  of 
the  manor  had  in  tlie  particular  instance 
granted  or  abandoned  his  court  to  the 
king  (quia  dominus  remisit  curiam).  To 
a  quo  warranto  therefore  for  holding  a 
court-baron,  it  is  a  sufficient  answer — 
that  the  defendant  has  a  manor.  As  this 
court  was  essential  to  the  due  administra- 
tion of  justice  in  questions  respecting  the 
right  of  property  held  of  the  manor  arising 
amongst  the  lord's  tenants,  there  could 
never  have  been  a  perfect  manor  without 
a  sufficient  number  of  freeholders  to  con- 
stitute the  court-baron,  which  immber 
must  consist  of  three,  or  two  at  the  least; 
three  being  necessary  where  the  litigation 
was  between  two  of  the  freeholders.  'J'he 
practice,  which  jirevailed  in  France,  &c., 
of  horruwinij  suitors  from  the  court  of  the 
lord  paramount,  to  make  up  a  sufficient 
number  of    freeholders   to   coustitute  a 


court,  does  not  appear  to  have  been 
adopted  in  England. 

4.  Some  things  are  popularly  supposed 
to  be  incident  to  a  manor,  which  have  no 
necessary  connexion  with  it.  Thus  the 
ownership  of  wastes  within  tlie  district 
over  which  the  manor  extends  is  fre- 
quently called  a  maneriai  right,  though 
the  right  and  interest  of  the  lord  in 
wastes,  over  which  no  acts  of  ownership 
can  be  shown  to  have  been  exercised  by 
him,  rests  entirely  upon  the  presumption 
in  favour  of  the  lord,  arising  out  of  the 
circumstance  of  his  being  the  present 
owner  of  the  demesne  lands,  and  the  for- 
mer owner  of  the  tenemental  lands  which 
adjoin  such  wastes.  The  same  presump- 
tion would  arise  in  favour  of  any  other 
owner  of  an  extensive  district.  It  is 
however  true  that  lords  of  manors  in 
their  original  grants,  both  to  their  free- 
hold and  to  their  copyhold  tenants,  usu- 
ally reservetl  the  waste  lands,  giving  to 
the  freeholders  and  copyholders  merely 
rights  of  common  over  wastes.  Hence 
it  ai-ises  that,  in  point  of  fact,  manors,  in 
proportion  to  their  extent,  frequently  con- 
tain a  much  larger  portion  of  wastes  than 
other  estates.  From  this  cause,  and  from 
the  circumstance  of  manors  being  gene- 
rally large  properties  iu  the  hands  of  the 
nobility  and  gentry,  several  statutes  have 
given  to  lords  of  manors  piivileges  iu 
respect  of  game,  and  the  appointment  of 
gamekeepers,  which  other  estates,  though 
they  may  be  of  greater  extent  and  value, 
do  not  enjoy.  [Game  Lav.s.]  But  ex- 
cept in  particular  cases  in  which  a  free- 
chase,  free-warren,  or  legal  park  is,  by- 
royal  grant  or  prescription,  annexed  to 
a  manor,  the  lord  of  a  manor  has  no  pri- 
vilege, in  respect  of  game,  beyond  what  is 
given  him  ])y  these  uiodern  statutes. 

Copyholds  ai'e  a  common  incident  to 
the  demesnes  of  a  manor,  but  there  are 
many  manors  in  which  this  species  of 
tenure  does  not  apix-ar  to  have  ever 
existed,  and  many  more  in  which  it  has 
been  long  extinct ;  and  though  there  are 
now  no  c(ipyholds  unconnected  with  a 
manor,  the  custom  of  demising  by  the 
lord  s  rolls  appears  to  have  formerly  been 
common  to  every  lord  or  freeholder  wlio 
luid  demesnes  wliich  were  held  in  villen- 
age.     So  the  right  to  have  a  court-leet  is 
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a  royal  franchise  [Leet',  under  which 
the  grantee  holds  a  court  of  criminal 
jurisdiction  in  the  king's  name,  over  the 
resiauts  (residents)  within  a  particular 
district.  This  privilege  may  be  granted 
to  persons  who  are  not  lords  of  manors ; 
and  where  the  grantee  has  a  manor,  the 
limits  of  the  manor  and  of  the  leet  are 
not  always  co-extensive. 

Since  the  statutes  of  Quia  Emptores 
and  De  Proerogativa  Regis  no  manors 
have  probably  been  created ;  and  it  has 
been  commonly  said  that  no  new  manor 
could  afterwards  be  created.  But  as  a 
proposition  of  law  this  appears  to  be  stated 
too  l)roadly. 

Practically,  however,  no  entirely  new 
manors  are  now  created ;  but  where, 
upon  the  partition  of  a  manor,  part  of  the 
demesnes  and  part  of  the  services,  includ- 
ing suit  of  court  of  a  sufficient  number  of 
freehold  tenatits  to  constitute  a  court- 
baron,  are  assigned  to  one  parcener,  joint- 
tenant,  or  tenant  in  common,  and  other 
parts  of  the  demesnes  and  services  to 
another  parcener,  &c.,  each  party  has  a 
manor,  and  may  hold  a  court-baron.  It 
is  also  said  that  if  a  manor  extends  into 
several  townships,  the  lord  may  create 
separate  manors  by  conveying  the  de- 
mesnes and  services  in  township  A  to  one, 
and  those  in  township  B  to  another. 

A  manor  is  not  destroyed  by  the  loss 
of  those  incidents  which,  though  mem- 
bers, and  forming  part  of  the  manor,  are 
not, like  demesnes  and  services,  the  "ma- 
terial causes  of  a  manor."  Nor  will  the 
legal  existence  of  the  manor  be  affected 
by  the  alienation  of  part  of  the  demesnes, 
or  by  the  alienation  or  extinction  of  part 
of  the  services,  or  by  the  extinction  of 
all  the  copyholds.  But  upon  the  aliena- 
tion of  all  the  demesnes,  or  the  alienation 
or  extinction  of  all  the  services,  the 
manor  ceases. 

Manors  in  Ancient  Demesne  are  those 
manors  which,  though  now  mostly  in  the 
hands  of  subjects,  formed  part  of  the  royal 
domain  at  the  time  of  the  Conquest,  and 
are  designated  in  Domesday  as  "  terra 
regis."  The  peculiarity  of  these  manors 
is,  that  there  exists  in  them  a  particular 
class  of  tenants  possessing  certain  custom- 
ary privileges,  supposed,  by  Lord  Coke 
and  others,  to  be  derived  from  the  indul- 


gence of  the  crown  in  matters  "  pertaining 
to  the  king's  husbandry."  They  were 
formerly  called  "  tenants  in  socage  in 
ancient  tenure,"  but  are  now  commonly 
known  as  "  tenants  in  ancient  demesne,"  a 
term  not  in  itself  very  accurate,  since  all 
tenants  within  these  ancient  demesne 
manors,  whether  copyholders  or  lease- 
holders, and  even  the  lord  himself,  are 
strictly  speaking  tenants  in  ancient  de- 
mesne. In  these  customary  tenures  the 
freehold  is  not  in  the  lord,  but  in  the 
tenant,  who  is  therefore  called  a  custom- 
ary jfreeZ/oWer;  and  it  does  not  appear  to 
be  necessary  to  the  continuance  of  the 
manor  that  there  should  be  any  other 
freehold  tenants,  though  lands  may  be 
held  of  a  manor  in  ancient  demesne  by 
the  ordinary  freehold  tenure,  which  lands 
are  called  lands  in  frank-fee  by  way  of 
distinguishing  them  from  the  customary 
freeholds  held  by  the  "■  tenants  in  socage 
in  ancient  tenure, '  now  called  "  tenants  iu 
ancient  demesne." 

Lord  Coke  enumerates  six  privileges 
as  annexed  for  this  peculiar  tenure.  (4 
Inst.,  269;  Bac,  Abr., '  Ancient  Demense;' 
Com.,  Di(/.,  '  Ancient  Demense.') 

Manors  in  Border  Comities. — The  ex- 
posed state  of  the  northern  borders  of 
England,  liable  to  hostile  incursions  in 
time  of  war,  and  scarcely  less  in  times  of 
nominal  peace,  created  a  peculiar  species 
of  tenure  in  the  manors  in  the  four 
northern  counties.  Persons  holding  by 
this  tenure  are  called  customary  free- 
holders; though  here  the  freehold  is  in 
the  lord,  and  the  timber  and  mines  be- 
long to  him,  and  not  (as  in  the  tenure 
in  ancient  demesne)  to  the  tenants ;  but 
they  are  so  called  because  they  are  al- 
lowed the  privilege  of  passing  their  estates, 
as  freeholders  do,  by  feollment  and  livery, 
a  privilege  perhaps  derived  from  the 
irregularity  with  which  the  customary 
courts  of  the  manor  were  held,  and  from 
the  necessity  of  allowing  persons  whuse 
tenure  of  land  and  of  life  was  so  uncer- 
tain to  make  immediate  dispositions  of 
their  property. 

Manors,  Assessionahle,  a  term  peculiar 
to  that  part  of  the  domain  of  the  duke  of 
Cornwall  which  is  situate  within  the 
county  of  Cornwall,  consisting  of  seven- 
teen manors,  namely,  Launceston,  Tre- 
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maton,  Tyntagell,  Restormel,  Stoke- 
Climsland,  Tybeste,  Tewington,  Helston- 
in-Kerrier,  Moresk,  Tywarnhaile,  Penk- 
neth.  Peiilyn,  Rellaton,  Helston-in-Trig- 
shire,  Liskeard,  Calstock,  and  Talskydy. 

The  earls  and  dukes  of  Cornwall,  and, 
■when  no  earl  or  duke,  the  crown,  have 
sent  from  time  to  time  (commonly  every 
seven  years)  certain  persons  commis- 
sioned to  visit  these  manors  in  succession, 
and  to  assess  the  lord's  demesnes,  i.e  to 
let  them  at  such  rents  and  upon  such 
terms  as  might  appear  to  them  to  be  ad- 
vantageous to  the  duchy.  The  courts 
held  by  the  commissioners  for  the  pur- 
pose of  exercising  the  authority  thus 
delegated  to  them  were  called  assessio/is, 
or  courts  of  assession.  The  course  usu- 
ally was  to  let  the  land  until  the  next 
assession.  From  the  conventions  (cove- 
nants or  engagements)  entered  into  by  the 
persons  to  whom  those  demesnes  were  so 
arrented,  the  interest  demised  was  called 
a  tenure  in  conventione,  and  the  tenants 
were  styled  conventionaries.  These  de- 
mises were  made  both  to  freemen  and 
villeins;  the  former  being  called  free 
conventionaries.  the  latter  villein  or  na- 
tive conventionaries.  The  latter  class 
appear  to  have  become  extinct  in  the  six- 
teenth century. 

By  degrees  the  conventionary  tenants 
acquired  an  inheritable  interest  in  the 
certainty  of  the  renewal  of  their  holdings 
in  favour  of  themselves  and  their  de- 
scendants at  each  successive  assession. 
The  conventionary  tenant  thus  acquired, 
like  a  copyholder  of  inheritance,  an  in- 
terest freeliold  in  point  of  duration,  with- 
out a  freehold  tenure. 

In  conventionary  tenements  the  mine- 
rals belong  to  the  lord,  and  not  to  the 
customary  tenant;  as  it  was  held  upon  a 
trial  at  bar  in  1829,  which  lasted  seven 
days  {Howe  v.  Brenton,  3  Mann,  and  Ryl., 
I3.i-3u4.) 

MANSION.     [Manor,] 

MANSLAUGHTER.  [Law,  Crimi- 
nal;   Mlrdkh.] 

MANUMISSION.    [Slave.] 

MAHIiNE  INSURANCE.     |Shtps.] 

MARINES,  men  emlxjdied  to  serve  as 
soldiers  on  board  of  ships  of  war  in  naval 
engageineuts ;  and  on  shore,  in  the  event 
of  a  descent  being  made  upon  an  enemy's 


coast.  In  the  British  service  they  also 
assist  occasionally  in  performing  some  of 
the  operations  connected  with  the  work- 
ing of  the  ship ;  they  cannot  however  be 
be  sent  aloft  at  the  command  of  a  naval 
officer. 

Originally  in  this  country,  as  well  as 
in  France,  the  national  fleets  were  com- 
posed of  merchants'  ships,  which  were 
armed  on  occasion  for  war;  ai;d  then 
there  were  no  soldiers  particuhirly  de- 
stined for  the  naval  service.  The  first 
troops  of  this  kind  in  France  were  men 
skilled  in  the  practice  of  the  useful  trades, 
who,  when  unemployed  by  the  govern- 
ment, lived  on  shoie  on  half-pay ;  re- 
ceiving only  the  full  pay  when  called 
upon  to  serve  at  sea.  This  regulation  did 
not,  however,  long  subsist;  and,  subse- 
quent to  the  administration  of  Cardinal 
Richelieu,  companies  of  marine  soldiers 
have  been  constantly  retained  on  full 
pay. 

It  is  not  precisely  known  at  what 
period  distinct  coi-ps  were  appointed,  in 
Britain,  to  this  branch  of  the  public  ser- 
vice. In  l(i84  mention  is  made  of  the 
Duke  of  York's  maritime  regiment  of 
foot;  and  in  the  reign  of  William  III. 
several  regiments  were  placed  on  the  es- 
tablishment of  the  navy,  but  these  were 
subsequently  disbanded.  At  that  time 
the  marine  soldiers  seem  to  have  been 
retained  as  persons  in  training  to  become 
good  seamen ;  and  in  Burchet's  '  Naval 
History,'  quoted  by  Grose  ('  Mil.  Antiq.,' 
vol.  i.),  it  is  said  that  they  were  dis- 
charged from  the  regiments  and  entered 
on  the  ship's  books  as  foremast-men  as 
soon  as  they  became  qualified  to  serve  as 
such. 

In  the  beginning  of  Que«^n  Anne's 
reign  (1702),  six  regiments  of  maritime 
soldiers  were  raised  ;  and  among  the  re- 
gulations concerning  their  service  it  is 
stated  that  they  were  to  be  quartered, 
when  on  shore,  near  the  principal  sea- 
ports. Whether  at  sea  or  on  shore,  they 
were  to  be  paid  at  the  same  rate  as  the 
land  forces,  and  the  same  deductions  were 
to  be  made  for  clothing.  At  sea  they 
were  to  l)e  allowed  jjrovisions  equal  in 
every  respect  to  the  shanfs  of  the  seamen, 
without  sulleriiig  any  diminution  of  pay 
on  that  account. 
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lu  1749,  the  then  existing  regiments  of 
marine  soldiers,  ten  in  number,  were  dis- 
banded ;  and  six  years  afterwards,  on  the 
recommendation  of  Lord  Auson,  there 
were  raised  130  companies,  consisting  in 
all  of  above  5000  men,  who  were  put 
under  the  immediate  command  of  tlie 
h  '•is  of  the  Admiralty,  and  whose  head- 
quarters were  appointed  to  be  at  Ply- 
mouth, Portsmouth,  and  Chatham.  The 
corps  of  marines,  as  it  was  then  called, 
has  subsequently  been  considerably  in- 
creased;  in  1759  it  numbered  18,000 
men ;  and  during  the  late  war  its  strength 
amounted  to  about  20,000  men.  An  ad- 
ditional divii-ion  was,  by  an  order  of 
council  in  1805,  established  at  Woolwich; 
and  there  are  two  companies  of  marine 
artillery,  whose  head-quarters  are  at 
Portsmouth. 

The  marines  are  now  clothed  and  armed 
in  the  same  manner  as  the  infantry  of 
the  line,  and,  like  all  the  other  royal  regi- 
ments, their  scarlet  uniform  has  blue  fac- 
ings. In  an  engagement  at  sea,  they 
annoy  the  enemy  by  a  fire  of  musketry 
from  the  tops  and  deck ;  and  they  repel 
with  the  bayonet  any  attempt  to  board  the 
ship.  The  gallant  jollies,  as  the  marines 
are  familiarly  called,  have  often  distin- 
guished themselves  when  acting  on  shore ; 
and  their  meritorious  services  at  the  tak- 
ing of  Belleisle  (1761),  in  the  battle  of 
Bunker's  Hill  (1775),  in  the  defence  of 
Acre  (1709),  and  in  1837,  under  Lord 
John  Hay,  on  the  coast  of  Spain,  have 
earned  for  themselves  a  lasting  reputation. 

The  royal  corps  is  commanded  by  a 
lieutenant  and  a  major-general,  who  are 
naval  officers  holding,  in  addition  to  their 
rank  as  such,  those  military  titles.  There 
are  also  four  colonels-commandant  of 
divisions,  besides  four  colonels  and  second 
commandants.  No  commissions  in  the 
corps  are  obtained  by  purchase  ;  and  the 
officers  of  marines  rise  in  it  by  seniority, 
as  high  only  however  as  the  rank  of  colo- 
nels-commandant. 

MARITIME  LAW.  [Admiralty 
Courts  :  Ships  ;  International  Law.] 

MARKET,  in  law  Latin  mercatum,  a 
public  place  and  fixed  time  for  the  meet- 
ing of  buyers  and  sellers.  A  legal  market 
can  exist  only  by  virtue  of  a  charter  from 
the  crown  or  by  immemorial  usage,  from 


which  it  will  be  presumed  that  a  royal 
charter  once  existed,  although  it  can  be 
no  longer  produced.  A  market  is  usually 
granted  to  the  owner  of  the  soil  in  which 
it  is  appointed  to  be  held,  who,  as  such 
grantee,  becomes  the  owner,  or  lord,  of 
the  market.  In  upland  towns,  that  is, 
towns  which,  not  being  walled,  had  not 
attained  the  dignity  of  boroughs,  markets 
were  frequently  granted  to  lords  of  ma- 
nors; but  in  walled  towns  or  boroughs, 
particularly  in  such  as  were  incorporated, 
the  ownership  of  the  soil  having  usually, 
by  grant  from  the  crown,  or  other  lords  of 
whom  the  borough  was  originally  holden, 
been  vested  in  the  incorporated  Ijurgesses^ 
the  practice  has  commonly  been  to  grant 
markets  to  the  municipal  body. 

The  prerogative  of  conferring  a  right 
to  hold  a  market  is  however  subject  to 
this  limitation,  that  the  grant  must  not  be 
prejudicial  to  others,  more  especially  to 
the  owners  of  existing  niarkets.  In  order 
that  the  crown  may  not  be  surprised  into 
the  making  of  an  improper  grant,  the 
first  step  is  to  issue  a  writ  Ad  quod  dam- 
num, under  which  the  sheriif  of  the 
county  is  to  summon  a  jury  before  him  to 
inquire  whether  the  proposed  grant  will 
be  to  the  damage  of  the  king  or  of  any 
of  his  subjects.  This  writ  must  be  exe- 
cuted in  a  fair  and  open  manner,  and  the 
sheriff  is  bound  to  receive  evidence  ten- 
dered against,  as  w^ell  as  in  favour  of,  the 
grant.  But  as  the  writ  does  not  purport 
to  aiFect  the  interest  of  any  person  in  par- 
ticular, it  is  not  necessary  that  notice 
should  be  given  of  the  time  or  place  at 
which  it  is  meant  to  be  executed.  Not- 
withstanding a  finding  by  the  jury  that 
the  proposed  market  will  not  be  injurious, 
any  party  who  conceives  that  his  interests 
are  affected  by  the  grant  when  made, 
whether  he  appeared  upon  the  inquiry 
under  the  writ  Ad  quod  damnum  or  not, 
may  traverse  the  finding,  or  sue  out  a 
writ  of  Scire  facias,  which,  after  reciting 
the  alleged  injury,  calls  upon  the  grantee, 
in  the  name  of  the  crown,  to  show  cause 
why  the  grant  should  not  be  cancelled. 
',If  a  new  market  be  set  up  without  any 
grant  from  the  crown,  the  party  is  liable 
to  be  called  upon  by  the  crown  by  the 
writ  of  Quo  warranto,  to  show  by  what 
warrant  he  exercises  such  a  franchise 
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f  Libkrty]  ;  and  he  is  also  liable  to  an 
action  on  the  case  for  damages,  at  the 
suit  of  any  person  to  whose  market,  or 
to  whose  property,  the  market  so  set  up 
by  the  defendant  is  a  nuisance.  A  new 
market  is  presumed  to  be  injurious  to  ano- 
ther held  within  the  distance  of  twenty 
miles,  even  though  it  be  on  a  different 
day;  but  this  presumption  may  be  re- 
butted. 

Formerly  markets  were  held  chiefly  on 
Sundays  and  holidays,  for  the  conveni- 
ence of  dealers  and  customers,  who  were 
brought  together  for  the  purpose  of  hear- 
ing divine  service.  But  in  1:285,  by  13 
Edward  I.  c.  5,  fairs  and  markets  were 
forbidden  to  be  held  in  churchyards ;  and 
in  1448,  by  27  Henry  VI.  c.  5,  all  show- 
ing of  goods  and  merchandise,  except 
necessary  victuals,  in  fairs  and  markets, 
was  to  cease  on  the  great  festivals  of  the 
church,  and  on  all  Sundays  except  the 
four  Sundays  in  harvest.  The  holding 
of  fairs  and  markets  for  any  purpose  on 
any  Sunday  was  prohibited  in  1677,  by 
29  Charles  II.  c.  7. 

The  grantee  of  a  market  has  a  court  of 
record  called  a  court  of  pie-powder  (pieds 
pouldreux,  '  dusty  feet'),  for  the  prompt 
decision  of  matters  arising  in  the  market. 
Such  a  court  being  considered  necessary 
for  the  expedition  of  justice  and  for  the 
support  of  the  market,  the  power  for 
holding  it  is  incident  to  a  giant  of  a  mar- 
ket, even  though  the  royal  letters  patent 
by  which  the  grant  is  made  be  entirely 
silent  on  the  subject. 

Sales  in  markets  may  be  of  goods 
actually  brought  Mithin  the  precincts  of 
the  mai'ket,  or  of  goods  not  so  brought. 
Goods  not  within  the  precincts  of  the 
market  are  sold  sometimes  by  sample, 
somedmes  without  sample.  Where  goods 
are  usually  brought  into  the  market  for 
sale,  it  is  incurni)ent  on  the  lord  of  the 
market  to  take  care  that  every  thing  be 
sold  by  correct  and  legal  weights  and 
measures. 

For  the  security  of  dealings  in  markets, 
contracts  were  formerly  required  to  be 
made  in  the  presence  of  an  officer  ap- 
pointed for  that  purpose  by  the  lord  of 
the  market,  for  which  service  lie  received  ! 
from  the  buyer  a  small  remuneration 
called  market-toll. 


It  is  a  rule  of  the  common  law  that 
every  sale  in  market-overt  ('open  market "i 
transfers  to  the  buyer  a  complete  pro- 
perty in  the  thing  sold  ;  so  that  however 
defective  the  title  of  the  vendor  may  be, 
that  acquired  by  the  vendee  is  perfect, 
even  where  the  property  belongs  to  a  per- 
son who  is  under  legal  disability,  as  an 
infant,  a  married  woman,  an  idiot,  or  a 
person  in  prison  or  beyond  sea.  In  the 
city  of  London  every  shop  is  market- 
overt  for  goods  usually  sold  there. 

But  this  rule  is  subject  to  certain  ex- 
ceptions. A  sale  in  market-overt  does 
not  affect  the  rights  of  the  crown  :  nor 
does  it  affect  the  rights  of  others,  unless 
the  sale  be  in  an  open  place,  as  a  shop, 
and  not  a  warehouse  or  other  private  part 
of  the  house,  so  that  those  who  go  along 
cannot  see  what  is  doing  ;  it  must  not  be 
in  a  shop  with  the  shop-door  or  windows 
shut,  so  that  the  goods  cannot  be  seen. 
The  articles  bought  must  be  such  as  the 
party  usually  deals  in.  The  sale  must  be 
without  fraud  on  the  part  of  the  buyer, 
and  without  any  knowledge  on  his  part 
of  any  want  of  title  in  the  vendor.  If  the 
seller  acquire  the  goods  again,  the  effect 
of  the  sale  in  barring  the  true  owner  is 
defeated.  There  is  no  transfer  of  pro- 
perty if  the  goods  are  given  or  pawned  ; 
and  if  sold  to  the  real  owner  it  is  not  a 
contract  of  sale.  The  sale  must  be  be- 
tween sunrise  and  sunset,  and  must  be 
commenced  and  completed  in  the  mar- 
ket. 

By  21  Henry  VIII.  c.  2,  '  If  any  felon 
rob  or  take  away  money,  goods,  or  chat- 
tels, and  be  indicted  and  found  guilty,  or 
otherwise  attainted  upon  evidence  given 
by  the  owner  or  party  robbed,  or  by  any 
other  by  their  procurement,  the  owner  or 
party  robbed  shall  be  restored  to  his 
money,  goods,  or  chattels.'  Since  this 
statute,  stolen  goods,  specified  in  the  in- 
dictment, have,  upon  the  conviction  of 
the  offender,  been  restored  to  the  prose- 
cutor, notwithstanding  any  sale  in  mar- 
ket-overt. 

As  stolen  horses  can  easily  f)c  conveyed 
to  distant  markets,  the  legislature  has 
frequently  attempted  to  protect  the  owner 
against  the  cousi'(ju(  iices  of  a  sale  in  mar- 
ket-overt. By  2  and  'J  Philip  and  Mary, 
c.  7, '  No  8al<-  of  u  liors(.'  stolen  hinds  th« 
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property,  unless  it  stand  or  be  ridden  an 
hour  together  between  ten  o'clock  and 
sunset,  in  an  open  part  of  the  market,  and 
all  parties  to  the  bargain  come  with  the 
horse  to  the  book-keeper  and  enter  the 
colour,  and  one  mark,  at  the  least,  of  the 
horse  sold,  and  pay  the  toll,  if  any  due, 
or  else  a  penny.'  The  31  Elizabeth,  c.  12, 
contains  numerous  provisions  on  this 
matter. 

By  1  James  I.  c.  21, '  No  sale,  exchange, 
pawn,  or  mortgage,  of  any  jewels,  plate, 
apparel,  household  stuff,  or  other  goods, 
■wrongfully  purloined,  taken,  robbed,  or 
stolen,  and  sold,  uttered,  delivered,  ex- 
changed, pawned,  or  done  away,  within 
Loudon  and  its  liberties,  cr  Westminster, 
or  South w ark,  or  within  two  miles  of 
London,  to  any  broker  or  pawn-taker, 
shall  work  or  make  any  change  or  altex'a- 
tion  of  the  property  or  interest.' 

A  market  is  generally  appointed  to  be 
held  once,  twice,  or  three  times  in  a 
■week,  for  the  current  supply  of  com- 
modities, mostly  of  provisions.  A  large 
market  held  once  or  twice  a  year  is  called 
a  fair ;  and,  according  to  Lord  Coke,  a 
large  fair  held  once  a  year  is  a  mart. 

Fairs  have  all  the  legal  incidents  of 
markets,  and  are  subjected  to  further  re- 
gulations by  2  Edward  II L  c.  15,  one  of 
which  requires,  that  at  the  opening  of  the 
fair,  proclamation  be  made  of  the  time 
that  it  is  to  continue. 

MARQUE,  LETTERS  OF.       [Pri- 

VATKER.J 

MARQUIS,  a  title  of  honour  in  Eng- 
land. Persons  who  have  this  title  are 
the  second  in  the  five  orders  of  Eng- 
lish nobility :  dukes  are  the  first.  The 
younger  sons  of  marquises  are  addressed 
as  "  my  lord,"  as  Lord  Henry  Petty, 
Lord  John  Thynne. 

All  titles  of  honour  seem  to  have  been 
oi'iginally  derived  from  offices.  The 
term  marquis  designated  originally  per- 
sons who  had  the  care  of  the  marches  of 
a  country.  The  word  "  marches"  is  the 
plural  of  "  mark,  "  which  in  its  poli- 
tical sense  signfies  "  boundaries."  The 
"  marches"  in  England,  in  the  earlier 
period  of  our  history,  were  the  lands  on 
the  borders  of  England  and  Scotland, 
and  England  and  Wales.  In  Germany 
Uie  corresponding   term    to    marquis   is 


marhgraf  (margrave),  which  is  "  lord  of 
the  marches,"  or  according  to  the  German 
form,  of  the  "  mark." 

There  were  no  English  marquises  be- 
fore the  reign  of  Richard  II.  In  the 
reign  of  Edward  III.  a  foreign  marquis, 
the  marquis  of  Jujiers,  was  made  an 
English  peer  with  the  title  of  earl  of 
Cambridge,  and  this  circumstance  pro- 
bably suggested  to  King  Richard  the  in- 
troduction of  this  new  order  of  nobility. 
The  person  on  whom  it  was  conferred 
was  his  great  favourite  Robert  de  Vere, 
earl  of  Oxford,  who  was  created  duke 
of  Ireland  and  marquis  of  Dublin  in  1385. 
But  three  years  after  he  was  attainted 
and  his  honours  forfeited. 

In  1397  one  of  the  illegitimate  sons  of 
John  of  Gaunt  was  created  marquis  of 
Dt>rset,  but  he  was  soon  deprived  of  the 
title,  and  his  son  had  only  the  earldom  of 
Somei-set.  The  title  of  marquis  of  Dorset 
was  however  revived  in  the  same  family 
in  1443,  when  also  William  de  la  Pole 
was  made  marquis  of  Suffolk. 

In  1470  John  Nevil,  earl  of  Noithnm- 
berland,  brother  to  Richard  Nevil,  earl  of 
"Warwick,  the  king-maker,  was  made 
marquis  Montacute,  but  he  was  soon  after 
slain  at  the  battle  of  Baruet,  and  the  title 
became  lost. 

In  1475  Thomas  Grey,  earl  of  Hunt- 
ingdon, son  to  the  queen  of  King  Edward 
IV.,  by  her  former  husband,  was  made 
marquis  of  Dorset ;  and  in  1489  Maurice 
Berkeley,  earl  of  Nottingham,  was  made 
marquis  of  Berkeley.  Henry  VIII.  made 
Henry  Courtenay,  earl  of  Devonshire, 
marquis  of  Exeter ;  and  he  made  Anne 
Boleyu,  a  little  before  his  marriage  with 
her,  marchioness  of  Pembroke.  William 
Parr,  earl  of  Essex,  brother  of  Queen 
Catherine  Parr,  was  created  marquis  of 
Northampton  by  King  Edward  IV. ;  and 
William  Powlett,  earl  of  Wiltshire,  mar- 
quis of  Winchester. 

All  these  titles  had  become  extinct  in 
1571,  except  that  of  marquis  of  Winches- 
ter. This  title  still  continues  in  the  male 
representative  of  the  original  grantee, 
though  for  a  century  or  more  it  was  little 
heard  of,  being  lost  "in  the  superior  title  of 
tiuke  of  Bolton. 

Queen  Elizabeth  made  no  new  marquis, 
nor  did  King  James  I.  till  tlie  fifteenth 
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year  of  his  reign,  when  his  great  favourite, 
George  Villiers,  was  created  nmrquis  of 
Buckingham.  Charles  I.  advanced  the 
earls  of  Hertford,  Worcester,  and  New- 
castle to  be  marquises  of  those  places ; 
and  Henry  Pierrepoint,  earl  of  Kingston, 
was  made  marquis  ol  Dorchester. 

Charles  II.  advanced  the  earl  of  Hali- 
fax to  be  marquis  of  Halifax  in  1682, 
and  James  II.  made  the  earl  of  Powis 
marquis  of  Powis  in  1687. 

A  new  practice  in  relation  to  this  title 
was  introduced  at  the  Revolution.  This 
was  the  granting  of  the  title  of  marquis  as 
a  second  title  when  a  dukedom  was  con- 
ferred. Thus  when  Schomberg  was  made 
duke  of  Schomberg  he  was  made  also 
marquis  of  Harwich ;  when  the  earl  of 
Shrewsbury  was  made  duke  of  Shrews- 
bury he  was  also  made  marquis  of  Alton  ; 
and  when  the  earl  of  Bedford  was  made 
duke  of  Bedford  he  was  also  made  mar- 
quis of  Tavistock.  There  were  many 
other  creations  of  this  kind  iu  the  reign 
of  William  III.,  and  several  of  marquis- 
ates  only.  Of  the  existing  dukes  ten 
have  marquisates  in  the  second  title, 
which  is  borne  by  the  eldest  son  during 
the  life  of  the  father. 

The  only  marquis  who  sits  in  the 
House  of  Peers  as  a  marquis,  and  whose 
title  dates  before  the  reign  of  George 
HI.,  is  the  marquis  of  Winchester.  The 
other  marquises  are  all  of  recent  creation, 
though  most  of  them  are  old  peers  under 
inferior  titles. 

The  title  seems  not  to  have  been  known 
in  Scotland  till  1599,  when  marquises  of 
Huntley  and  Hamilton  were  created. 

MARRlAGPv  is  a  contract  by  which  a 
man  and  a  woman  enter  into  a  mutual 
engagement,  in  the  form  prescribed  by 
the  laws  of  the  country  in  which  they 
reside,  to  live  together  as  husband  and 
wife  during  the  remainder  of  their  lives. 
Marriage  is  treated  as  a  civil  contract 
even  by  those  Christians  who  regard  it 
as  a  sacrament,  and  as  typical  of  the 
union  between  Christ  and  the  church. 
The  religious  character  of  the  transac- 
tion does  not  arise  until  there  has  been  a 
complete  civil  contract,  binding  accord- 
ing to  the  laws  of  the  country  in  which 
the  marriage  is  contracted,  'rhe  autho- 
rity of  the  sovereign  power  in  regulating 


and  prohibiting  marriages  is  therefore 
not  affected  by  the  superinduced  religious 
character. 

Among  Protestants  marriage  has  ceased 
to  be  regarded  as  a  sacrament,  yet  in 
most  Protestant  countries  the  entrance 
into  the  marriage  state  is  accompanied 
with  religious  observances.  These  are 
not,  however,  essential  to  a  valid  mar- 
riage any  further  than  the  sovereign 
power  may  have  annexed  them  to,  and 
incorporated  them  with,  the  civil  con- 
tract. 

After  the  establishment  of  Christianity 
it  became  usual  to  make  the  marriage- 
promise  in  the  presence  of  the  assembled 
people,  and  to  obtain  at  the  same  time 
the  blessing  of  the  priest  upon  the  union, 
except  when  one  of  the  parties  had  been 
married  before,  in  which  case  no  nuptial 
benediction  was  antient'y  pronounced,  by 
which  distinction  it  was  perhaps  intended 
to  intinmte  that  second  marriages,  though 
tolerated,    were    not    approved    by    the 
church.     So  late  however  as  the  twelfth 
century,  in  a  decretal  epistle  of  Alexan- 
der 111.  to  the  bishop  of  Norwich,  the 
pope  says,  '•  We  understand  from  your 
letter  that  a  man  and  woman  mutually 
accepted  one   another  without   the   pre- 
sence of  any  priest,  and  without  the  ob- 
servance of  those  solemnities  which  the 
Anglican  church  is  wont  to  observe,  and 
that  before  consummation  of  this  mar- 
riage he  had   contracted  marriage  with 
another  woman,  and  consummated  that 
marriage.     We  think   right  to   answer, 
that  if  the  man  and  the  first  woman  ac- 
cepted one  another  de  pra>senti,  saying 
one  to  another,  '  I  accept  thee  as  mine, 
and  I  accept  thee  as  mine,'  although  ihe 
wonted   solemnities   were    not  observed, 
and  although  the  first  marriage  was  not 
consummated,  yet  the  woman  ought  to  be 
restored  to  her  husband  ;  since  after  such 
consent  he  neither  should  nor  could  marry 
another." 

Private  marriages,  designated  clandes- 
tine marriages  by  the  clergy,  continiied 
to  be  valid  till  the  Council  of  Trent, 
which,  after  anathematizing  those  who 
should  say  that  private  marriages  there- 
tofore contracted  by  the  sole  consent  oi 
the  parties  were  void,  decreed,  contrary 
to  the  opinion  of  50  prelates,  that  tiieucA,»- 
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forward  all  marriages  not  contracted  in 
the  presence  of  a  priest  and  two  or  three 
witnesses  should  be  void.  This  decree, 
being  considered  as  a  usurpation  upon 
the  sovereign  power,  which  alone  can 
prescribe  whether  any  and  what  for- 
malities shall  be  required  to  be  added  to 
the  consent  of  the  parties  in  order  to  con- 
stitute a  valid  marriage,  has  never  been 
received  in  France  and  some  other  Ca- 
tholic countries. 

A  marriage  was  clandestine  if  con- 
tracted otherwise  than  in  public,  that  is, 
in  face  of  the  church ;  and  it  was  called 
an  irregular  marriage  if  it  was  clandes- 
tine, or  if,  though  not  clandestine,  it  was 
contracted  without  the  benediction  of  a 
priest  in  the  form  prescribed  by  the 
rubric,  the  intervention  of  a  priest  having 
latterly  been  required  in  all  cases,  even 
though  one  of  the  parties  were  a  widower 
or  a  widow.  Claudestinity  and  irregu- 
larity subjected  the  parties  to  ecclesias- 
tical censures,  but  did  not  affect  the  vali- 
dity of  the  marriage. 

The  decrees  of  the  Council  of  Trent 
had  no  force  in  England.  A  marriage 
by  mere  consent  of  parties,  until  the 
passing  of  the  Marriage  Act  in  1753,  con- 
stituted a  binding  engagement;  though 
if  application  were  made  to  the  ecclesias- 
tical courts  for  letters  of  administration, 
&c.,  under  a  title  derived  through  such 
irregular  marriage,  those  courts  some- 
times showed  their  resentment  of  the 
irregularity  by  refusing  their  assistance, 
more  especially  where  the  non-compliance 
with  the  usual  formalities  could  be  traced 
to  disaffection  to  the  Established  Church. 
What  the  formalities  required  by  the 
Church  before  the  Marriage  Acts  were, 
it  is  now  immaterial  to  coDsider.  Such 
of  them  as  are  not  incorporated  into  any 
of  the  Marriage  Acts  are  now  of  no  force 
for  any  purpose. 

To  constitute  a  valid  marriage,  as  well 
before  a.s  since  the  Marriage  Acts,  it  is 
necessary,  1st,  that  there  should  be  two 
persons  capable  of  standing  in  the  re- 
lation of  husband  and  wife  to  each  other; 
2nd]y,  that  they  should  be  willing  to 
stand  in  that  relation;  and  3rdly,  that 
they  should  have  contracted  with  one 
another  to  stand  in  that  relation. 

1 .  The  capacity  of  standing  in  the  re- 


lation of  husband  and  wife  implies  that 
at  the  time  of  the  contract  there  should 
be  no  natural  or  legal  disability.  Total 
and  permanent  disability  on  either  side 
to  consummate  marriage  will  render  the 
contract  void.  Temporary  disability  from 
disease  does  not  affect  the  validity  of  a 
marriage.  Temporary  disability  from 
defect  of  age  does  not  invalidate  the  mar- 
riage, but  it  leaves  the  party  or  parties  at 
liberty  to  avoid  or  to  confirm  such  pre- 
mature union  on  attaining  the  age  of 
consent,  which  for  males  is  14,  and  for 
females  12.  Before  the  abolition  of 
feudal  tenures,  when  the  lords  were  en- 
titled to  sell  the  marriages  of  their  male 
and  female  wards,  infantine  marriages 
were  very  common,  fathers  being  anxious 
to  prevent  wives  and  husbands  from  being 
forced  upon  their  children  after  their 
death,  and  lords  being  eager  either  to 
secure  the  prize  for  their  own  family,  or 
to  realise  the  profit  resulting  from  a  sale. 
A  person  who  is  already  married  is  under 
a  legal  disability  to  contract  a  second 
marriage  whilst  the  first  wife  or  husband 
is  alive ;  and  although  there  may  have 
been  the  strongest  grounds  for  believing 
that  the  first  wife  or  husband  was  dead, 
the  children  of  the  second  marriage  would 
not  in  England  derive  any  benefit  from 
the  absence  of  moral  guilt  in  their 
parents,  though  in  France  and  some  other 
countries  the  issue  of  marriages  so  con- 
tracted, bona  fide,  are  treated  with  greater 
indulgence. 

Consanguinity  within  certain  degrees, 
and  affinity  also,  is  a  legal  impediment 
to  marriage.  The  degree  of  nearness 
which  shall  disable  parties  from  uniting 
in  marriage  varies  in  different  countries, 
and  has  varied  at  different  periods  in  our 
own.   [Affinity.] 

The  impediment  to  marriage  arising 
out  of  consanguinity  applies  in  the  same 
degree  to  illegitimate  as  to  legitimate 
consanguinity,  and  the  impediment  re- 
sulting from  affinity  is  created  by  illicit 
connexion  as  well  as  by  marriage.  The 
Council  of  Trent  restricted  the  impedi- 
ment of  affmity  arising  out  of  illicit  con- 
nexion to  the  second  degree. 

2.  Each  party  must  have  the  will  to 
contract  marriage  with  the  other.  An 
idiot  therefore,  who   cannot  undervStari'l 
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the  nature  of  the  conjugal  relation,  is 
incapable  of  contracting  marriage ;  and 
also  a  lunatic,  except  daring  a  lucid 
interval.  But  however  absurd  it  may 
appear,  children  are  presumed  to  have 
sufficient  intelligence  to  understand  the 
nature  of  the  marriage  engagement  at 
seven ;  and  though  the  contract  is  not 
absolutely  binding  upon  them  until  they 
reach  the  age  of  consent,  still  the  mar- 
riage of  a  child  above  the  age  of  seven 
would  prevent  its  forming  a  second  mar- 
riage until  the  age  of  consent,  as  until 
that  age  it  cannot  dissent  from  the  first 
marriage. 

3.  There  must  be  an  actual  contract  of 
marriage.  This,  at  common  law,  might 
be  by  words  of  present  contract,  which 
would,  without  more,  constitute  a  perfect 
marriage, — or  by  words  of  future  con- 
tract, followed  by  cohabitation. 

The  unlimited  freedom  of  marriage 
■was  first  limited  in  England  by  the  Mar- 
riage Act  of  1753  (26  Geo.  II.  c.  33), 
the  principal  provisions  of  which  form 
the  basis  of  the  present  law.  Many  of 
these  provisions  are  taken  from  the  canon 
law,  an  observance  of  which  was,  before 
this  statute,  necessary  to  constitute  a 
regular  marriage,  though  a  marriage  con- 
tracted without  them  was  valid. 

The  restrictions  upon  the  common-law 
freedom  of  marriage  are  now  embodied 
in  two  statutes. 

The  4  Geo.  IV.  c.  76,  contains  the  fol- 
lowing provisions : — Banns  of  matrimony 
are  to  be  published  in  the  church,  or  a 
public  chapel  in  which  banns  are  allowed 
to  be  published,  of  the  parish  or  cliapelry 
wherein  each  of  the  parties  dwells,  im- 
mediately after  the  second  lesson  of  morn- 
ing service,  or  of  evening  service  if  there 
be  no  morning  service,  upon  three  Sun- 
days preceding  the  solemnization  (§  2). 
Notice  of  the  names  of  the  parties,  their 
place  of  abode,  and  the  time  during  which 
they  have  dwelt  there,  is  to  be  delivered 
to  the  minister  seven  days  before  the  first 
publication  (§  7).  Banns  are  to  be  re- 
published on  three  Sundays,  if  marriage 
do  not  take  place  within  three  months 
after  publication  is  completed  (§  9).  No 
licence  of  marriage  ( tliat  is,  disj)ensation 
from  the  obligation  to  publish  banns)  is 
to  be  granted  to  solemnize  marriage  in 
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any  church  or  chapel  not  belonging  to 
the  parish  or  chapelry  within  which  the 
usual  place  of  abode  of  one  of  the  jiarties 
has  been  for  fifteen  days  immediately 
before  the  granting  of  the  licence  (§  10). 
Extra-parochial  places  are  to  be  taken  to 
belong  to  the  parish  or  chapelry  next  ad- 
joining (§  12).  Upon  obtaining  a  licence, 
one  of  the  parties  must  swear  that  he  or 
she  believes  that  there  is  no  impediment 
of  kindred  or  alliance  (consanguinity  or 
affinity),  or  of  any  other  lawful  cause,  nor 
any  suit  commenced  in  any  ecclesiastical 
court,  to  hinder  the  marriage,  and  that 
one  of  the  parties  has,  for  fifteen  days  im- 
mediately preceding,  had  his  or  her  usual 
place  of  abode  within  the  parish  or  cha- 
pelry; and  where  either  of  the  parties, 
not  being  a  widower  or  widow,  is  under 
the  age  of  twenty-one,  that  the  consent  of 
the  person  or  persons  whose  consent  is 
required  by  that  act  has  been  obtained,  or 
that  there  is  no  person  having  autlK)rity 
to  give  such  consent  (§  14).  The  father, 
if  living,  of  any  party  under  twenty-one, 
not  being  a  widower  or  widow,  or,  if  the 
father  be  dead,  the  guardian  or  guardians 
of  the  person  of  such  party,  or  one  of 
them,  and  in  case  there  be  no  guardian, 
then  the  mother  of  such  party  if  un- 
married, and  if  there  be  no  mother  un- 
married, then  the  guardian  or  one  of  the 
guardians  of  the  person  appointed  by  the 
Court  of  Chancery,  has  authority  to  give 
consent  to  the  marriage  of  such  party ; 
and  such  consent  is  required,  unless  there 
be  no  person  authorised  to  give  it  (§  16). 
In  case  of  the  father,  guardian,  or  mother 
being  non  compos  mentis,  or  beyond  sea» 
or  unreasonably  or  from  undue  motives 
refusing  or  withholding  consent,  any 
person  desirous  of  marrying  may  petition 
the  lord-chancellor,  master  of  the  rolls,, 
or  vice-chancellor ;  and  in  case  the  mar- 
riage proposed  shall,  on  examination, 
appear  to  be  proper,  the  lord-chancellor, 
&c.  may  judicially  declare  the  same  to 
be  so;  and  such  declaration  shall  be  equi- 
valent to  consent  of  the  father,  &c,  (§  1 7.) 
If  a  marriage  be  not  had  within  three 
months  after  licence,  marriage  cannot  be 
solemnized  without  a  new  licence  or 
banns  (§  19).  The  archbishop  of  Can- 
terbury is  authorized  to  grant  special 
licences  to  marry  at  any  oouveuieut  time 
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or  place  (§  20).  If  any  persons  know- 
ingly and  wilfully  intermarry  in  any 
other  place  than  a  church  or  such  public 
chapel,  unless  by  special  licence,  or, 
knowingly  and  wilfully,  intermarry  with- 
out the  publication  of  banns  and  licence, 
or,  knowingly  and  wilfully,  consent  to 
the  solemnization  of  such  marriage  by  a 
person  not  being  in  holy  orders,  the  mar- 
riage is  null  and  void  (§  22).  (It  has 
been  held,  that  in  order  to  invalidate  a 
marriage  under  this  section,  both  parties 
must  know  the  irregularity  of  the  pro- 
ceeding.) When  a  marriage  is  solem- 
nized between  parties,  both  or  one  of 
them  being  under  age,  by  false  oath  or 
fraud,  the  marriage  is  valid,  but  the  guilty 
party  is  to  forfeit  all  property  accruing 
from  the  marriage  (§  23).  After  the 
solemnization  of  any  marriage  by  banns 
or  licence,  no  proof  can  be  required  of 
actual  dwelling  or  usual  place  of  abode, 
nor  can  any  evidence  be  received  to  prove 
the  contrary  (§  26).  Marriages  are  to 
be  solemnized  in  the  presence  of  two 
■witnesses  besides  the  minister,  and  regis- 
tered. 

The  principal  provisions  of  6  &  7  Wm. 
IV.  c.  85,  which  was  passed  chiefly  in 
favour  of  those  who  scrupled  at  joining 
in  the  services  of  the  Established  Church, 
are  these  :  —Marriages  may  be  solemnized 
on  production  of  the  registrar's  certifi- 
cate, under  the  provisions  of  that  act,  in 
like  manner  as  after  publication  of  banns 
(§  1 ).  In  every  case  of  marriage  intended 
to  be  solemnized  according  to  the  rites  of 
the  Church  of  England,  unless  by  licence 
or  special  licence,  or  after  publication  of 
banns,  and  in  every  case  of  marriage  in- 
tended to  be  solemnized  according  to  the 
usages  of  the  Quakers  or  Jews,  or  accord- 
ing to  any  form  authorized  by  that  act, 
one  of  the  parties  is  to  give  notice,  ac- 
cording to  the  form  set  out  in  the  act,  to 
the  superintendent  registrar  of  the  dis- 
trict or  each  of  the  districts  within  which 
the  parties  have  dwelt  for  seven  days 
then  next  preceding,  stating  the  name 
and  surname,  and  the  profession  or  con-  | 
dition,  and  the  dwelling-place  of  each,  j 
and  the  time  (not  less  than  seven  days)  ! 
during  which  each  has  dwelt  therein,  and  ' 
the  church  or  building  in  which  the  mar- 
riage is  to  be  solemnized  (§  4).  { 


After  the  expiration  of  seven  days,  il 
the  marriage  is  to  be  solemnized  by  li- 
cence (that  is,  from  the  surrogate,  ori 
officer  of  the  ecclesiastical  court),  or  o(\ 
twenty-one  days,  if  without  licence,  the 
superintendent  registrar,  upon  request,  is 
to  issue  a  certificate,  provided  no  lawfui'l 
impediment  be  shown,  stating  the  parti- 
culars set  forth  in  the  notice,  the  day  on 
which  it  was  entered,  that  the  full  period 
of  seven  days  or  of  twenty-one  days  has 
elapsed  since  the  entry  of  such  notice, 
and  that  the  issue  of  such  certificate  has 
not  been  forbidden  by  any  authorized 
person  (§  7).  (This  provision  does  not 
apply  to  marriages  by  licence  celebrated 
according  to  the  rites  of  the  Church  of 
England.)  The  like  consent  is  required 
to  a  marriage  solemnized  by  licence,  as 
would  have  been  required  to  marriages 
by  licence  before  the  passing  of  the  act 
(that  is,  by  4  Geo.  IV.  c.  76,  §§  16,  17), 
and  every  person  whose  consent  to  a 
marriage  by  licence  is  required  by  law 
is  authorized  to  forbid  the  issue  of  the 
superintendent  registrar's  certificate  (§ 
10).  Every  superintendent  registrar  may 
grant  licences  for  marriage  in  any  build- 
ing registered  within  any  district  under 
his  superintendence,  or  in  his  office  (§11). 
Before  any  licence  for  marriage  can  be 
granted  by  a  superintendent  registrar, 
one  of  the  parties  must  appear  personally 
before  him,  and  must,  in  case  the  notice 
of  the  intended  marriage  has  not  been 
given  to  the  same  superintendent  regis- 
trar, deliver  to  him  the  certificate  of  the 
superintendent  registrar  or  registrars  to 
whom  such  notice  has  been  given;  and 
such  parties  must  make  oath,  affirmation, 
or  declaration  that  he  or  she  believes  that 
there  is  not  any  impediment  of  kindred 
or  alliance,  or  other  lawful  hindrance  to 
the  marriage,  and  that  one  of  the  parties 
has  for  fifteen  days  immediately  before 
the  day  of  the  grant  of  the  licence  (or 
rather  the  day  of  the  making  of  the  oath, 
&c.),  had  his  or  her  usual  place  of  abode 
within  the  district  in  which  such  mar- 
riage is  to  be  solemnized ;  and  where 
either  party,  not  being  a  widower  or 
widow,  is  under  twenty-one,  that  the  con- 
sent of  the  person  or  persons  whose  con- 
sent to  such  marriage  is  required  by  law 
has  been  obtained  thereto,  or  that  there 
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is  no  person  having  authority  to  give 
such  consent  (§  12j.  No  marriage  after 
notice,  unless  by  virtue  of  a  licence  by 
the  superintendent  registrar,  is  to  be 
solemnized  or  registered  imtil  after  the 
expiration  of  twenty-one  days  after  entry 
of  notice,  and  no  marriage  is  to  be  so- 
lemnized by  the  licence  of  any  super- 
intendent registrar,  or  registered,  until 
after  the  expiration  of  seven  days  after 
the  day  of  the  entry  of  notice  (§  14). 
Whenever  a  marriage  is  not  had  within 
three  calendar  mouths  after  notice  entered 
by  the  superintendent  registrar,  the  no- 
tice and  certificate,  and  any  licence 
granted  thereupon,  and  all  other  pro- 
ceedings, become  utterly  void ;  and  no 
person  can  proceed  to  solemnize  the  mar- 
riage, nor  can  any  registrar  register  the 
saine,  until  new  notice,  entry,  and  certi- 
ficate (§  15).  The  certificate  of  the  su- 
perintendent or  superintendents  is  to  be 
delivered  to  the  officiating  minister,  if 
the  marriage  is  to  be  solemnized  accord- 
ing to  the  rites  of  the  Chui'ch  of  Eng- 
land ;  and  such  certificate  or  licence  is  to 
be  delivered  to  the  registering  oificer  of 
Quakers  for  the  place  where  the  marriage 
is  solemnized,  if  the  same  shall  be  so- 
lemnized according  to  their  usages;  or 
tfy  the  officer  of  a  synagogue  by  whom 
the  marriage  is  registered,  if  to  be  so- 
lemnized according  to  the  usages  of  per- 
sons professing  the  Jewish  religion  ;  and 
in  all  other  cases  it  is  to  be  delivered 
to  the  registrar  present  at  the  marriage 
(§  16). 

Any  proprietor  or  trustee  of  a  separate 
building  certified  according  to  law  as  a 
place  of  religious  worship  may  apply  to 
the  superintendent  registrar,  in  order  that 
such  building  may  be  registered  for  so- 
lemnizing marriages  therein  ;  and  in  such 
cases  he  is  to  deliver  to  the  superin- 
tendent registrar  a  certificate  signed  in 
duplicate  by  twenty  householders,  that 
such  building  ha«  l)een  used  by  them 
during  one  year  as  their  usual  place  of 
public  religious  worship,  and  that  they 
are  desirous  that  the  place  shall  be  regis- 
tered ;  each  of  which  certificates  is  to  be 
countersigned  by  the  proprietor  or  trus- 
tee by  whom  the  same  is  to  be  delivered, 
and  the  superintendent  registrar  is  to  send 
both  certificates  to  the  registrar-general, 


who  is  to  register  such  building  accord- 
ingly, and  indorse  on  both  certificates  the 
date  of  the  registry,  and  to  keep  one  cer- 
tificate with  the  other  records  of  the  ge- 
neral register  office,  and  to  return  the 
ether  certificate  to  the  superintendent  re- 
gistrar, who  is  to  keep  the  same  with  the 
other  records  of  his  office ;  and  the  super- 
intendent registrar  is  to  enter  the  date  of 
the  registry  of  such  building,  and  is  to 
give  a  certificate  of  such  registry  under 
his  hand,  on  parchment  or  vellum,  to  the 
proprietor  or  trustee  by  whom  the  certi- 
ficates are  countersigned,  and  is  to  give 
public  notice  of  the  registry  thereof,  by 
advertisement  in  some  newspaper  circu- 
lating within  the  county  and  in  the  *  Lon- 
don Gazette'  (§18). 

After  the  expiration  of  the  twenty-one 
days,  or  of  seven  days,  if  the  marriage  is 
by  licence  (that  is,  from  the  surrogate), 
it  may  be  solemnized  in  the  registered 
building  stated  in  the  notice,  between 
and  by  the  parties  described  in  the  no- 
tice and  certificate  according  to  such 
form  and  ceremony  as  they  may  see  fit 
to  adopt :  every  such  marriage  to  be  so- 
lemnized with  open  doors  between  eight 
and  twelve  in  the  forenoon,  in  the  pre- 
sence of  some  registrar  of  the  district  in 
which  the  building  is  situate,  and  of  two 
Avitnesses. 

In  some  part  of  the  ceremony,  and  in 
the  presence  of  registrar  and  witnesses, 
each  of  the  parties  is  to  declare — 

"  I  do   solemnly   declare,   that  I 

know  not  of  any  lawful  impediment 

why  I,  A,  B.,  may  not  be  joined  in 

matrimony  to  C.  D." 

And  each  of  the  parties  is  to  say  to  the 

other — 

"  I  call  upon  these  persons  here 
present,  to  witness  that  I,  A.  B.,  do 
take  thee,  C.  D.,  to  be  my  lawfiil 
wedded  wife  (or  husband)," 
Provided  also,  that  there  be  no  lawful 
impediment  to  the  marriage  of  such  par- 
ties (§  20). 

Persons  who  object  to  marry  in  a 
registered  place  of  worship  may,  after 
flu*'  notice  and  certificate  issued,  contract 
and  solemnize  mai'riiige  at  the  ofKco  of 
the  biiperintendent  registrar,  and  in  his 
presence  and  in  that  of  some  registrar  of 
j  the  district,  and  of  two  witnesses,  with 
¥  2 


MARRIAGE. 


[  -^si  ] 


MARRIAGE. 


open  doors^  and  between  the  hours  afore- 
said, making  the  declaration  and  using 
the  form  of  words  as  above  (§  21).  After 
any  marriage  solemnized,  it  is  not  neces- 
sary, in  support  of  such  marriage,  to  give 
proof  of  the  actual  dwelling  of  either  of 
the  parties  previous  to  the  n)arriage  with- 
in the  district  for  the  time  required  by 
the  act,  or  of  the  consent  of  any  person 
whose  consent  is  required;  nor  is  evi- 
dence admissible  to  prove  the  contrary 
in  any  suit  touching  the  validity  of  such 
marriage  (§  25).  The  registrar  before 
whom  any  marriage  is  solemnized  ac- 
cording to  tlie  provisions  of  this  act  may 
ask  of  the  parties  to  be  married  the  seve- 
ral particulars  required  to  be  registered 
touching  such  marriage  (§  30).  Every 
person  knowingly  and  wilfully  making 
any  false  declaration,  or  signing  any  false 
notice  or  certificate  required  by  this  act, 
for  the  purpose  of  procuring  any  mar- 
riage, and  every  person  forbidding  the 
issue  of  any  superintendent  registrar's 
certificate  by  falsely  representing  himself 
or  herself  to  be  a  person  whose  consent 
to  such  marriage  is  required  by  law, 
knowing  such  representation  to  be  false, 
is  to  suffer  the  penalties  of  perjury  (§  38). 
If  any  person  knowingly  and  wilfully  in- 
tennarry  under  the  pi'ovisions  of  this  act, 
— in  any  place  other  than  the  church, 
chapel,  registered  building,  or  office,  or 
place  specified  in  the  notice  and  certifi- 
cate,— or  without  due  notice  to  the  super- 
intendent registrar, — or  without  certifi- 
cate of  notice  duly  issued, — or  without 
licence,  in  case  a  licence  is  necessary, — 
or  in  the  absence  of  a  registrar,  where 
the  presence  of  a  registrar  or  superin- 
tendent registrar  is  necessary,  the  mar- 
riage of  such  persons,  except  in  certain 
excepted  cases,  is  null  and  void  (§  42) ; 
as  under  4  Geo.  IV.  c.  76,  6  22,  a  mar- 
riage would  not  be  void  unless  both  par- 
ties knowingly  and  wilfully  concurred  in 
marrying  contrary  to  the  provisions  of 
the  42nd  section.  If  any  valid  marriage 
be  had  under  the  provisions  of  this  act 
by  means  of  any  wilfully  false  notice, 
certificate,  or  declaration  made  by  either 
party  to  such  marriage,  as  to  any  matters 
to  which  a  notice,  certificate,  or  declaia- 
tiou  is  required,  the  attorney-general  or 
fcolicitor-fteueral  may  sue  for  a  forfeiture 


of  all  estate  and  interest  in  any  property 
accruing  to  the  offending  party  by  such 
marriage  (§  43).  Consent  to  marriage 
may  be  withdrawn  upon  good  reason; 
but  it  would  rather  appear  that  this  can- 
not be  done  merely  because  the  parent 
or  guardian  has  changed  his  mind.  The- 
question  of  consent  is  not  however  of 
such  vitiil  importance  as  under  the  first 
Marriage  Act  (26  Geo.  II.  c.  33,  §  11), 
whicii  made  marriages  without  consent 
of  parents,  &c.  absolutely  void.  Under 
4  Geo.  IV.  c.  76,  ^  23,  and  6  &  7  Wra. 
IV.  c.  8.5,  ^S  43,  a  false  statement  as  to- 
consent  subjects  the  fraudulent  party  ta 
the  penalties  of  perjury,  and  to  a  for- 
feiture of  all  estate  and  interest  in  any 
properties  accruing  by  the  marriage,  but 
leaves  the  marriage  itself  in  full  force. 

These  statutes  do  not  extend  to  mar- 
riages contracted  out  of  England,  or  to- 
marriages  of  the  royal  family,  which  are 
regulated  by  a  particular  statute,  12  GeC. 

III.  c.  11. 

In  August,  1844,  an  act  was  passed  (7 
&  8  Vict.  c.  81)  relating  to  marriages 
in  Ireland,  and  for  registering  such  mar- 
riages, which  came  into  operation  April 
1st,  1845.  It  establishes  a  system  very 
nearly  similar  to  that  which  exists  in 
England  and  Wales  under  6  &  7  Wm. 

IV.  c.  85. 

Before  1835  marriages  within  the  pro- 
hibited degrees  of  consanguinity  and 
affinity  were  valid  until  annulled  by  a 
declaratory  sentence  of  the  ecclesiastical 
court,  after  which  they  became  void  from 
the  beginning,  and  the  issue  of  such  mar- 
riages were,  by  such  sentence,  rendered 
illegitimate ;  and  the  law  is  still  so  with 
respect  to  personal  incapacity  existing  at 
the  time  of  the  contract.  But  as  the  ec- 
clesiastical court  could  only  proceed  for 
the  benefit  of  the  souls  of  the  parties,  and 
its  authority  to  annul  an  incestuous  mar- 
riage was  founded  upon  the  duty  of  put- 
ting a  stop  to  the  incestuous  intercourse, 
the  power  of  annulling  the  marriage 
ceased  upon  the  death  of  either  of  the 
parties.  The  validity  of  such  mai-riage, 
and  the  legitimacy  of  the  issue,  depended 
therefore  upon  the  contingency  of  a  suit 
being  instituted  and  a  sentence  pro- 
nounced during  the  joint  lives  of  the 
husband  and  wife.     But  now.  by  5  &  6 
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MARRIAGE. 

1837-38 

In 

Registered 
Places  of 
Worship. 
.       2976 

In 

RecjistraT'e 

Offiuea. 

1093 

1838-39 

.      4654 

1564 

1839-40 

.       51^0 

1938 

1840-41 

.       5S16 

2036 

Wm.  IV.  c.  54,  all  marriages  thereafter 
celebrated  between  persons  within  the 
■prohibited  degrees  of  consanguinity  or 
jiffinity  are  absolutely  void.  [Affinity.] 
A  marriage  contracted  while  there  is  a  for- 
mer wife  or  husband  alive  is  void,  without 
any  declaratory  sentence.     [Bigamy.] 

Generally  speaking,  a  marriage,  valid 
according  to  the  law  of  the  country  in 
which  it  was  contracted,  is  valid  in  every 
other  country.  This  is  the  general  rule 
of  law  among  European  nations  and  na- 
tions of  European  origin.  [Interna- 
TiOxXAL  Law.] 

As  to  the  legitimation  by  marriage  of 
children  born  before  a  marriage,  see 
Bastard. 

Marriage  Statistics. — The  number  of 
marriages  registei*ed  in  England  and 
Wales  in  the  four  years  from  1839  to 
1842  inclusive  was  as  under: — 


1839 

123,166 

1840 

122,665 

1841 

122,496 

1842 

118,825 

In  1841  and  1842  the  number  of  mar- 
riages celebrated  according  to  the  rites  of 
the  Established  Church  were : — 

1841.  1842. 

By  special  licence       .            13  9 

Licence    .          .          .     15,792  14,935 

Banns      .          .          .     78,015  75,744 

By  registrar's  certificates      972  944 

Form  not  stated          .     19,579  18,415 

Total     114,371      110,047 

Other  marriages  not  celebrated  ac- 
cording to  the  forms  of  the  Established 
l/hurch: — 


In  registered   places  of 

worship 

5882 

6200 

In  registrar's  offices 

2064 

2357 

Between  Jews 

66 

58 

Between  Quakers      . 

113 

163 

8125     8778 

In  each  of  the  four  y(:ars  from  3,ith 
June,  1837,  to  July  1st,  1841,  the  mar- 
riages celebrated  in  registered  phiccs  of 
worship  and  in  registrar's  offices  were  as 
under : — 


The  proportion  of  marriages  at  regis- 
tered places  of  worship  and  at  the  regis- 
trars' offices  has  slowly  increased,  and  in 
1842  the  number  of  marriages  so  per- 
formed represented  a  population  of  about 
1,160,000.  The  number  of  buildings 
registered  in  England  and  Wales  for  the 
solemnization  of  marriages  was  2232  on 
the  30th  June,  1844.  They  belonged  to 
the  following  denominations : — 
Presbyterians  .  .  .         186 

Independents  or  Congregation alists     903 
Baptists  ....         539 

Methodists  (Arminian)      .  .         204 

Methodists  (Calviuistic)    .  .  69 

Roman  Catholics      ,  .         ,         284 

Foreign  churches      ...  5 

Miscellaneous  ...  42 

Out  of  the  total  number  2 1 5  registered 
buildings  were  in  Lancashire,  202  in 
Yorkshire,  128  in  Middlesex,  and  86  in 
Devonshire. 

From  1839  to  1842  inclusive  the  mean 

number  of  marriages  was  1  in  130  of  the 

total  population,  or  I  in  64  of  the  male, 

j  and    1   in  66  of  the  female  population. 

I  In  1839  the  proportion  of  marriages  was 

j  1   in   126,  and  in    1842   only    1   in   136. 

j  This  decrease  was  caused  by  the  severe 

I  depression  of  trade  in  1842.     Dividing 

}  England   and   Wales   into   eleven    great 

I  districts,    the    proportion    of    marriages 

I  varied   in  the  four  years   1839-42  from 

j  1  in  l(i2  in  the  metropolis  to  I  in  149  iu 

I  the   south-eastern    counties;    but    in   all 

England   out  of  10(>,()00  persons  30,615 

i  only  were  of  the  ages  of  from  20  to  40, 

i  while  iu  tlie  ujetropolis  the  numbers  of 

this  age  were  36,480.     Thus  the  annual 

marriages    were    to    the    persons    aged 

20-40  nearly  as  1  to  4(»  in  all  Vvuglaiid, 

i  and    1    to   37    in   the   metropolis.      The 

j  number  of  females  in  England  and  Wales 

;  aged   from   15  to  45    was   3.811,654   in 

1841,  and   the   proportion  married  was 

'  estimated  by  the  registrar-general  {Sixth 

I  Report,  p.  xxxiv.)  at  45.48  per  cent.,  or 
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1,733,57G,  leaving  2,078,078,  who  were 
widows  and  spinsters.  Of  the  married 
women,  nearly  1  in  4  gave  birth  to  a 
child  in  that  year ;  and  of  the  unmarried 
women,  nearly  1  in  59  gave  birth  to  an 
illegitimate  child. 

In  1842  eleven  per  cent,  or  1  in  9*07 
of  the  persons  married  had  been  married 
before,  namely,  15,619  widowers  and 
10,579  widows  (total  2(J,198).  The  total 
number  of  persons  maiTied  in  1842,  who 
were  mider  age  (21)  was  5387  men  and 
1G,003  women,  or  4*53  and  1 3-47  per  cent, 
respectively  of  the  total  numbers  married, 
or  a  mean  of  9  per  cent,  la  1841  the  pro- 
portion was  8'83  per  cent.  In  Worcester- 
shire the  proportion  of  women  who  were 
under  21  at  the  time  of  marriage  was 
15*63  percent.,  and  in  Berkshire,  Che- 
shire, Rutlandshire,  Lancashire,  and  Nor- 
folk from  14-20  to  14-75.  In  Devou- 
shire  the  proportion  was  lowest  (7  43  per 
cent.) ;  and  in  Wales,  Shropshire,  Here- 
ford, and  Westmoreland  it  varied  from 
8-09  to  9-07  per  cent.  In  Cheshire, 
Worcestershire,  Rutlandshire,  and  Dor- 
setshire the  proportion  of  men  who  were 
under  21  at  the  time  of  marriage  varied 
from  6-01  to  6-52  per  cent. ;  and  in 
Devonshire  it  was  as  low  as  2-08  per 
cent.  In  1844  33  in  100  men  and  49  in 
100  women  married  signed  the  marriage 
register  with  marks ;  but  in  Monmouth- 
shire 51  men  and  in  North  Wales  71 
women  signed  with  marks,  while  in 
Cumberland  the  proportion  was  16  men 
and  36  women  in  100. 

The  proportion  of  marriages  to  the 
total  population  in  several  of  the  principal 
countries  of  Europj  is  as  follows  • — 


In 


Austria 
France 
Prussia 
Russia 
England    on 


1  m  124 
1  in  121 
I  in  113 
1  in    99 

average    of 


four 
Tlie 


years  the  proportion  was  1  iu  13U 
returns  for  Austria,  France,  and  Prussia 
are  the  average  of  three  years,  and  the 
return  for  Russia  is  for  1842  only. 

The  number  of  births  (in  wedlock)  to 
a  marriage  is  about  3-33  in  France ;  4*05 
in  Prussia ;  434  in  Austria ;  and  4*26  in 
England;  but  if  a  correction  be  made 
for  first  marriages  (Sixth  Report  of  Re- 
ffiatrar  General,  p.  xxx.),  the  proportion 


for  England  is  4  79  to  every  two  persons 
married.  {Reports  of  Registrar  General^ 
First  to  Sixth). 

MARRIAGE  in  Scotland  is  a  mere 
consensual  contract,  which  admits  of  be- 
ing proved  like  any  other  contract.  Mar- 
riages are,  however,  distinguished  into 
regular  and  clandestine.  For  the  former 
a  certificate  that  the  banns  have  been 
three  times  proclaimed  in  the  parish 
church  of  both  parties  is  necessary.  All 
marriages  deficient  in  this  respect  are 
called  clandestine.  The  celebration  of 
a  clandestine  marriage  subjects  all  the 
parties  to  penalties ;  but  if  there  be  no 
celebration  but  a  mere  attestation  by  a 
justice  of  peace  or  any  other  person  not 
a  clergyman,  that  parties  have  declared 
each  other  in  his  presence  man  and  wife : 
this,  if  supported  by  other  circumstances, 
is  evidence  of  the  contract.  Oandestine 
marriages  are  nearly  unknown  among 
the  respectable  inhabitants  of  Scotland. 
By  the  4  &  5  Wm.  IV.  c.  28,  regular 
marriages  may  be  solemnized  by  the 
clergy  of  any  religious  persuasion — the 
privilege  was  previously  confined  to  the 
established  and  licensed  episcopalian 
clergy.  A  doctrine  has  for  some  time 
exibted,  which  has  received  some  support 
from  Lord  Stowell's  judgment  in  Dal- 
rymple's  case  (2  Haggard  54),  that  in 
Scotland  merely  living  as  man  and  wife 
constitutes  marriage.  The  very  wide  na- 
ture of  the  doctrines  laid  down  in  that 
case  astonished  some  of  the  Scottish  law- 
yers, and  it  may  be  questioned  whether 
they  will  be  all  confirmed.  A  promise  of 
marriage,  proved  by  writing  or  the  oath 
of  the  promiser,  if  followed  by  connection, 
undoubtedly  constitutes  marriage  in  Scot- 
land. 

MARRIAGE,  ROMAN.  The  right 
conception  of  a  Roman  marriage  and  of 
its  legal  consequences  is  essential  to  enable 
us  to  approximate  to  a  right  understand- 
ing of  the  old  Roman  polity.  It  is  also 
an  important  element  in  the  history  of  the 
condition  of  women  in  civilized  Europe. 

Children  were  in  the  power  of  their 
father  only  when  they  were  the  offspring 
of  a  legal  marriage  (justa)  nuptiaj),  or  were 
adopted  in  due  form.  [Adoption.]  To 
constitute  such  a  legal  marriage  there 
must  be  between  tlie  parties  couuubium 
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the  nature  of  which  condition  is  best 
explained  by  an  example  : — Between  a 
Roman  citizen  and  the  daughter  of  a 
Roman  citizen  there  was  cunmihium,  and 
as  a  consequence  the  children  of  such 
marriage  were  Roman  citizens,  and  in 
the  power  of  their  father.  Between  a 
Roman  citizen  and  a  female  slave  (an- 
cilla)  there  was  no  connuhium,  and  con- 
sequently the  children  which  sprung  from 
such  a  union  were  not  Roman  citizens. 
Whenever  there  was  no  connubium,  the 
children  followed  the  condition  of  the 
mother  :  when  there  was  connubium,  they 
followed  the  condition  of  the  father.  Va- 
rious degrees  of  consanguinity,  as  the  re- 
lation of  parent  and  child,  prevented  con- 
nubium between  parties  in  such  a  relation. 
After  the  Emperor  Claudius  had  married 
Agrippiiia,  his  brother's  daughter,  such  re- 
lationship was  no  longer  an  impediment 
to  a  legal  marriage  ;  but  the  licence  was 
carried  no  further  than  the  terms  of  the 
decretum  of  the  senate  warranted,  and 
the  marriage  of  an  uncle  with  his  sister's 
daughter  remained,  as  before,  an  illegal 
union.  (Tacit.,  Annul.,  xii.  7  ;  Gains, 
i.  62.)  Further,  to  constitute  a  legal 
marriage,  the  two  parties  must  be  of  suf- 
ficient bodily  maturity  ;  both  parties  also 
must  consent,  if  they  are  capable  of  giving 
a  legal  consent  (sui  juris) ;  or  if  not, 
their  parents  nmst  consent. 

Connubium  then  is  the  capacity  to  con- 
tract a  Roman  marriage.  No  particular 
ceremony  was  necessary  for  marriage ; 
legal  capacity,  consent,  and  cohabitation 
were  sufficient.  But  in  order  that  the 
wife  mi^ht  become  a  member  of  the  hus- 
band's family,  there  must  be  either  Usus, 
Confarreatio,  or  Coemptio. 

A  woman  who  lived  for  one  year  with 
a  man  without  interruption  as  his  wife, 
came  by  virtue  of  this  cohabitation 
(usus)  into  his  hand  (in  manum).  As 
in  the  case  of  all  movables,  by  the 
laws  of  the  TavcIvc  Tables,  one  year's 
enjoyment  of  a  thing  transferred  the 
ownership  of  it,  so  by  one  year's  unin- 
terrupted cobabitiition  tlie  husband  ac- 
quired this  interest  in  the  wife.  The 
Twelve  Tables  provided  that  if  the  wife 
wished  to  avoid  the  legal  effect  of  this 
cohabitation,  it  was  only  necessary  to 
•bsent  herself  from  her  husband  for  three 


nights  during  the  year,  which  would  be 
a  sufficient  legal  interi'uption  to  the  usus. 
In  the  time  of  Gains  this  part  of  the  old 
law  had  been  partly  abolished  by  enact- 
ments, and  had  partly  fallen  into  disuse. 

The  Confarreatio,  so  called  from  the 
use  of  a  loaf  of  bread  on  the  occasion, 
appears  to  have  been  of  the  nature  of  a 
religious  ceremony,  and  it  existed  in  the 
time  of  Gains.  It  appears  that  certain 
offices,  such  as  that  of  Flanien  Dialis, 
could  be  held  only  by  those  who  were 
bom  of  parents  who  had  been  married 
by  the  ceremony  of  Confarreatio.  (Gains, 
i.  112;  Tacit.,  Ann.,  iv.  IC.)  The  form 
of  divorce  that  applied  to  a  marriage  by 
Confarreation  was  called  Difiareation 
(diffareatio). 

The  Coemptio  was,  in  form,  a  sale 
(mancipatio)  before  five  witnesses.  The 
Coemptio  might  be  made  either  between 
a  woman  and  her  intended  husband,  in 
which  case  she  became,  in  contemplation 
of  law,  his  daughter,  or  between  a  woman 
and  a  stranger  (fiduciae  causa),  which  was 
a  necessary  legal  process  in  case  a  woman 
wished  to  change  one  guardian  for  ano- 
ther, or  to  acquire  the  privilege  of  making 
a  will.  For  until  the  Senatusconsultum 
passed  in  the  time  of  Hadrian,  no  woman 
could  make  a  testamentary  disposition 
(with  the  exception  of  certain  privileged 
persons),  unless  she  had  contracted  the 
Coemptio,  that  is,  had  been  sold,  and 
then  resold  and  manumitted.  The  Co- 
emptio, being  effected  by  mancipatio, 
worked  a  legal  change  of  status  {JL^ig. 
iv.  tit.  .5,  s.  1),  or  diminutio  capitis ;  and 
it  was  the  least  of  the  three  kinds  of  di- 
minutio capitis,  or  that  by  which  a  person 
underwent  no  change  in  his  civil  capacity 
except  the  being  transferred  into  another 
family.  (Paulus,  JJiy.,  iv.,  tit.  5,  s.  11.) 
This  explanation  will  render  intelligible 
the  passage  of  Cicero  on  the  testamentary 
power  of  women  ( Topic,  4),  taken  in 
connection  with  Gains  (i.  115,  &c.). 
The  essays  of  Hoffmann  and  Savigny  in 
the '  Zeitschrift  fiir  Geschichtliche  Rcchts- 
wissenschaft,*  vol.  iii.,  p.  309,  &c.,  may 
also  be  read  with  advantage. 

When  a  wife  came  into  the  hand  of  her 
husbiind  she  was  properly  called  Mater 
familiae  :  when  she  did  not  come  into  the 
hand  of  her   husband,  she   was  simply 
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Uxor  (Cicero,  Topica,  3).  The  '  coiiven- 
tio  in  manum,'  or  coming  into  the  hand 
of  the  husband,  made  the  wife  a  part  of 
the  husband  s  family,  and  her  personality, 
like  that  of  the  husband's  children,  was 
merged  in  that  of  her  husband.  It  fol- 
lowed that  if  she  had  property,  it  became 
her  husband's  property.  As  the  wife  in 
manu  was  in  the  place  of  a  daughter  to 
her  husband  and  a  sister  to  her  children, 
she  inherited,  in  case  of  the  husband's  in- 
testacy, like  one  of  her  children.  (Gains, 
lii.  14.)  If  there  was  no  conventio  in 
manum,  the  wife  still  belonged  to  her 
former  family,  and  the  husband  had  no 
power  over  her  property,  except  that 
which  he  received  as  Dos,  the  nature  of 
which  will  presently  be  explained.  In 
the  late  Republic  and  under  the  Empire, 
it  appears  that  the  conveutio  in  manum 
became  less  common,  and  the  husband 
and  wife  (uxor)  were  two  diffei'ent  per- 
sons in  all  matters  that  related  to  their 
property.  The  wife  (uxor)  was,  in  fact, 
nothing  more  than  a  person  of  a  different 
sex,  who  bore  children  which  were  in 
the  power  of  the  husband.  The  wife  was 
independent  of  her  husband,  who  had  no 
right  over  her,  except  the  exclusive  en- 
joyment of  her  person,  and  the  wife  could 
divorce  the  husband,  just  as  the  husband 
could  divorce  the  wife.  When  there  was 
conventio  in  manum,  it  is  impossible  that 
the  wife  could  have  divorced  her  husband 
by  her  own  act.     [Divorce.] 

As  the  wife  who  was  not  in  manu 
did  not  belong  to  her  husband's  family, 
she  could  neither  succeed  to  the  property 
of  her  children,  nor  could  they  succeed  to 
her  property,  according  to  the  old  Civil 
Law.  If  the  wife  was  in  manu,  she 
and  her  children  could  inherit  the  pro- 
perty of  one  another,  by  virtue  of  the 
consanguinity  between  them,  like  other 
Agnati.  The  Praetor  so  far  modified 
the  law  in  the  case  of  children  of  a  mother 
who  was  not  in  manu,  as  to  allow  the 
mother  and  children  to  succeed  to  one 
another  as  Cognati.  The  Senatusconsul turn 
Tertullianum  passed  in  the  time  of  Ha- 
drian, allowed  the  mother  (uxor)  to  suc- 
ceed to  the  property  of  her  children  who 
left  no  sui  heredes  (sons  or  daughters,  or 
their  descendants,  in  the  power  of  the 
deceased^   or  agnati  in  the  first  degree. 


such  as  father,  or  brothers  or  sisters. 
The  Seuatusconsultum  Orphitianum,  in 
the  time  of  Marcus  Aurelius,  gave  the 
children  the  succession  to  the  mother's 
property  in  preference  to  her  agnati. 

There  could  be  no  dos  (marriage  por- 
tion), unless  there  was  a  legal  mar- 
riage. The  terra  dos  comprehended 
both  what  the  wife  brought  to  the  hus- 
band on  her  own  account,  and  what  was 
given  or  contracted  to  be  given  by  anj 
other  person,  in  consideration  and  for  the 
purposes  of  the  marriage.  {Dig.  xxiii. 
tit.  3,  s.  7(J.)  When  the  dos  came  from 
the  wife's  father,  it  was  called  profecticia, 
but  when  from  any  other  person,  adven- 
ticia.  It  was  a  general  rule  that  the  dos 
adventicia  remained  with  the  husband, 
unless  there  was  some  agreement  to  the 
contrary,  in  which  case  it  was  called  dos 
recepticia.  What  came  into  the  hus- 
band's possession,  not  as  dos,  was  included 
in  the  term  Parapherna  (irapdcpepva),  or 
Paraphernalia,  and  did  not  become  the 
property  of  the  husband.  All  kinds  of 
property  could  be  the  subject  of  dos.  If 
they  were  things  that  could  be  estimated 
by  number,  weight,  and  measure  (res 
fungi  l)ilos),  the  husband  took  them,  sub- 
ject to  the  liability,  in  case  of  a  dissolu- 
tion of  the  marriage,  of  restoring  things 
the  same  in  number,  weight,  and  measure. 
Things  given  as  dos  might  be  valued  or 
not  valued :  in  case  they  were  valued, 
the  complete  ownership  of  them  passed 
to  the  husband,  inasmuch  as  the  valua- 
tion was  in  the  nature  of  a  sale,  and  the 
husband  could  dispose  of  the  things  as  he 
pleased,  subject  only  to  the  liability  of 
restoring  their  value,  in  case  of  a  disso- 
lution of  the  marriage.  If  the  things 
were  not  valued,  and  any  loss  ensued, 
without  the  fault  or  culpable  neglect  of 
the  husband,  the  loss  fell  on  the  wife. 
In  the  case  of  things  which  were  not 
fungibiles  or  not  valued,  the  ownership 
during  the  marriage  might  be  considered 
as  in  the  husband,  and  as  returning  to  the 
wife  on  the  dissolution  of  the  marriage. 
In  such  a  case  the  husband  could  manage 
the  wife's  property  as  his  own;  he  en- 
joyed the  profits  of  it  during  the  mar- 
riage, and  could  sell  it.  With  some  ex- 
ceptions however  he  could  not  sell  or 
dispose  of  the  wife's  immovable  propertj 
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which  was  included  in  the  dos  (dotale 
praedium).  (Gaius,  ii.  63 ;  Instit.  ii. 
tit.  8.)  The  portion  became  the  hus- 
band's on  the  solemnization  of  the  mar- 
riage, and  he  had  the  profits  of  it  during 
the  marriage.  In  the  case  of  divorce  the 
portion,  or  a  part  of  it,  according  to  cir- 
cumstances, was  restored.  In  case  the 
wife  died  during  the  subsistence  of  a 
marriage,  part  returned  to  her  father, 
and  part  remained  to  the  cliildren  of  the 
marriage,  if  any;  but  it  might,  by  the 
terms  of  the  marriage  contract,  become 
the  husband's,  even  if  there  were  no 
children  of  the  marriage.  As  to  the 
portion  of  the  wife,  whatever  might  have 
been  originally  the  rights  of  the  husband 
over  it  by  virtue  of  the  marriage,  it  was 
in  later  times  the  subject  of  the  express 
stipulations  of  the  marriage  settlement. 
The  questions  of  law  which  arose  on  the 
subject  of  the  dos  were  numerous  and 
sometimes  difficult. 

A.  gift  from  husband  to  wife,  or  from 
wife  to  husband,  was  void  (with  some 
few  exceptions).  The  transaction  was 
the  same  as  if  nothing  had  been  done. 
The  Donatio  mortis  causa,  or  divortii 
causa,  in  contemplation  of  death,  or  in 
consideration  of  divorce,  was  a  valid  gift. 

In  enumerating  the  modes  by  Avhich  a 
man  may  acquire  property  per  universi- 
tatem,  Gaius  mentions  the  case  in  which 
a  woman  comes  in  manum  viri,  and  he 
observes  that  all  things  pass  to  the  hus- 
band. 

(7%.  23,  tit.  3,  '  De  Jure  Dotium ;'  tit. 
5,  '  De  Fundo  dotali ;'  Ulpian,  Frag,  vi., 
*De  Dotibus;'  Gaius,  i.  108,  &c.;  Thi- 
baut,  Si/stevi  des  Pandekten-ltechts.)  An 
outline  of  the  Roman  law  of  Marriage 
and  its  consequences  is  given  in  La- 
boulaye's  Jiecherchcs  siir  la  (Condition 
Civile  et  Politique  des  Feinmes,  Paris, 
184.3.) 

MARSHAL  (French,  marechal),  a 
term  which,  in  its  origin,  meant  simply 
ft  groom  or  manager  of  horses.  One  of 
the  principal  officers  of  state  in  England 
is  the  king's  marshal,  which  office  is  now 
held  hereditarily  by  the  Duke  of  Norfolk, 
who  is  said  to  have  the  office  of  marshal 
of  England,  and  also  an  honour  in  respect 
of  which  he  is  earl-marshal.  This  office 
was  executed  in  time  of  war  in  the  king's 


army ;  in  time  of  peace,  in  the  aula  regis, 
or  king's  great  court.  Upon  the  division 
of  the  aula  regis  the  marshal  appointed 
deputies  in  the  new  courts.  In  the  King's 
Bench  the  marshal's  deputy  was  called 
the  marshal  of  the  marshalsea  of  the 
king's  court,  or  marshal  of  the  King's 
Bench.  In  the  Exchequer,  the  deputy 
was  marshal  of  the  Exchequer,  or  clerk 
of  the  marshalsea  of  the  Exchequer.  The 
duty  of  the  acting  marshal  is  regularly 
to  attend  the  court,  and  to  take  into  his 
custody  all  persons  committed  to  his  cus- 
tody by  the  court. 

The  lord  high  constable,  when  there 
was  one,  and  the  earl-marshal,  were  the 
judges  before  whom  the  court  of  chivalry 
or  court  martial  was  held.  This  court 
had  cognizance  of  contracts  touching 
deeds  of  arms  and  of  war  arising  out  of 
the  realm,  and  of  all  appeals  of  oliences 
committed  out  of  the  realm,  and  o;'  mat- 
ters within  the  realm  relating  to  war,  in 
cases  where  the  courts  of  common  law 
wei-e  incompetent  to  decide.  The  pro- 
ceedings were  according  to  the  course  of 
the  Roman  law.  The  earl-marshal  can- 
not hold  this  court  alone,  and  there  has 
been  no  hereditary  or  permanent  high 
constable  since  the  forfeiture  of  the  Duke 
of  Buckingham,  "  poor  Edward  Bohun." 
in  the  time  of  Henry  VIII.  In  the  few 
cases  in  which  the  court  of  chivalry  has 
been  since  held,  a  high  constable  has 
been  appointed  for  the  occasion.  In  the 
case  of  an  appeal  of  death  brought  in 
1583  against  Sir  Francis  Drake  by  the 
heir  of  one  Dow  tie,  whose  head  Drake 
had  struck  off  in  parts  beyond  sea,  Queen 
Elizabeth  refused  to  appoint  a  high  con- 
stable; and  thus,  says  Lord  Coke,  the 
appeal  slept.  The  minor  duties  of  the 
earl-marshal  are  set  out  with  great  mi- 
nuteness of  details  in  a  document  pre- 
served in  Spel man's  *  Glossary.' 

Besides  the  earl-marshal,  there  is  a 
knight-marshal,  or  marshal  of  the  king's 
household.  The  office  of  earl-marshal, 
and  that  of  marshal  of  the  King's  Bench, 
as  well  as  that  of  the  knight-marshal,  is 
called  a  marshalsea  ;  but  the  term  is  or- 
dinarily applied  to  tli<;  last  only. 

MARSHALSEA.  In  the  marshalsea 
of  the  king's  household  there  are  two 
courts  of  record : —  1 .  The  original  court 
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of  the  marshalsea  is  a  court  of  record,  to 
hear  and  determine  causes  between  the 
servants  of  the  king's  household  and 
others  within  the  verge,  that  is,  within  a 
circle  of  twelve  miles  round  the  king's 
palace,  with  a  jurisdiction  of  pleas  of 
trespass  where  either  party  is  one  of  the 
king's  servants.  2.  The  palace  court  was 
erected  by  letters  patent,  6  Charles  L, 
confirmed  by  Charles  IL,  and  has  au- 
thority to  try  all  personal  actions  between 
party  and  party,  though  neither  of  them 
be  of  the  king's  household,  provided  they 
arise  within  twelve  miles  round  White- 
hall. The  judges  of  this  court  are  the 
steward  of  the  king's  household  and 
knight-marshal ;  but  the  court  is,  in  fact, 
held  before  a  barrister  deputed  by  the 
knight-marshal.  The  palace  court  is 
held  once  a  week  in  Scotland  Yard,  and 
causes  are  here  brought  to  trial  in  four 
or  five  court-days,  unless  they  are  of 
sufficient  magnitude  or  importance  to  in- 
duce either  party  to  remove  it  into  one 
of  the  superior  courts.  A  writ  of  error 
lies  from  both  courts  into  the  court  of 
King's  Bench. 

MARTIAL  LAW  is  a  series  of  regu- 
lations made  to  preserve  order  and  disci- 
pline in  the  army,  and  enforced  by  the 
prompt  decisions  of  courts-martial:  this 
is  generally  however  called  military  law. 
During  the  existence  of  a  rebellion,  when, 
in  consequence  of  the  ordinary  processes 
of  general  law  becoming  ineffectual  for 
the  security  of  life  and  property  in  any 
province  or  state,  the  legislature  has  ap- 
pointed that  a  military  force  shall  be 
employed  to  suppress  the  disorders  and 
secure  the  offenders ;  and  when  the  trial 
of  the  latter  takes  place  according  to  the 
practice  of  military  courts,  that  province 
or  state  is  said  to  be  subject  to  martial 
law. 

On  the  occurrence  of  such  an  event  in 
any  part  of  the  British  dominions,  the 
two  houses  of  parliament,  jointly  with 
the  crown,  determine  that  a  temporary 
suspension  of  the  Habeas  Corpus  Act 
shall  take  place.  This  measure  is,  of 
course,  adopted  only  in  cases  of  great 
emergency,  on  account  of  tlie  abuses  to 
which  it  may  give  rise  ;  and  the  necessity 
of  it  and  the  time  of  its  duration  are 
always  stated  in  the  provisions  of  the 


decree.  The  act  by  which  martial  law 
was  declared  in  Ireland  during  the  Re- 
bellion ill  1798  may  be  seen  in  Tytler's 
Essatj  on  Military  Law,  Appendix,  No.  (5. 

In  merely  local  tumults  the  military 
commander  is  called  upon  to  act  with  his 
troops  only  when  the  civil  authorities 
have  failed  in  preserving  peace ;  and  the 
responsibility  of  employing  soldiers  on 
such  occasions  falls  entirely  upon  the 
magistrate.  The  military  officer  must 
then  effect  by  force  what  by  other  means 
could  not  be  effected ;  and,  for  the  con- 
sequences, the  officer  can  be  answerable 
only  to  a  military  court  or  to  the  parlia- 
ment of  the  nation. 

The  constitution  of  this  country  per- 
mits a  military  law  for  the  government 
of  the  army,  even  in  times  of  internal 
tranquillity,  to  co-exist  with  the  general 
law  of  the  land.  But  the  former  applies 
to  military  persons  only ;  among  these 
its  jurisdiction  comprehends  all  matters 
relating  to  the  discipline  of  the  army,  to 
the  cognizance  of  which  the  civil  courts 
are  not  competent— as  disobedience  of 
orders,  cowardice,  &c. ;  and  extends  to 
such  crimes  as  desertion,  mutiny,  and 
holding  correspondence  with  the  enemy. 
On  the  other  hand,  every  citizen  who  is 
not  engaged  in  the  military  profession  is 
subject  to  the  general  laws  of  the  land 
alone,  and  is  free  from  all  the  restraints 
which,  by  the  necessity  of  preserving  dis- 
cipline, are  imposed  on  the  soldier  :  he  is 
his  own  master,  he  can  dispose  of  his 
time  at  pleasure,  and  the  peculiar  regu- 
lations of  the  military  service  are,  to  him, 
as  though  they  did  not  exist. 

This  distinction  between  the  two  classes 
of  persons  with  respect  to  military  law  is 
clearly  expressed  in  the  *  Mutiny  Act,'  as 
it  is  called,  which  was  first  passed  in  the 
reign  of  William  III.  It  is  there  stated 
that  the  subjects  of  this  realm  cannot  be 
punished  in  any  other  manner  than  con- 
formably to  the  common  laws  of  the 
country.  But  an  exception  is  imme- 
diately made  in  the  case  of  military  per- 
sons ;  and  there  follow  several  enactments 
for  the  purpose  of  bringing  soldiers  who 
shall  mutiny,  excite  sedition,  or  dtsert 
from  the  service,  to  a  more  exeniphiry 
and  speedy  punishment  than  the  usual 
forms  of  law  will  allow. 
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Immediately  after  tlie  Norman  con- 
quest of  this  country  the  military  law 
consisted  in  the  obligation  imposed  on  the 
vassals  of  the  crown  to  follow  the  king  to 
the  field,  under  penalty  of  a  pecuniary 
line  or  the  forfeiture  of  their  land.  But 
the  first  known  record  concerning  the 
regulation  of  the  army  is  believed  to  be 
that  which  was  made  in  the  reign  of 
King  John ;  and  this  relates  chiefly  to 
the  purchase  of  provisions  at  the  sales 
held  for  supplying  the  army  with  neces- 
saries. The  ordonnances  of  Richard  II. 
and  of  Henry  V.,  and  the  statutes  of 
Henry  VIII. ,  contain  many  useful  rules 
for  the  government  and  discipline  of  the 
army.  They  prescribe  obedience  to  the 
king  and  the  commanders;  they  award 
punishments  for  gaming,  theft,  and  other 
crimes;  for  raising  false  alarms  in  the 
camp,  and  for  the  seizure  of  religious 
persons.  They  also  contain  regulations 
concerning  the  disposal  of  prisoners  taken 
in  battle,  and  concerning  the  stakes, 
fascines,  ladders,  and  other  materials  for 
military  operations,  with  which  the  sol- 
diers were  to  provide  themselves.  (Grose, 
vol.  ii.) 

The  early  kings  of  this  country  do  not 
appear  to  have  exercised,  generally,  a 
discretionary  power  over  the  army ;  for 
a  statute  of  Edward  I.  states  that  the 
king  had  power  to  punish  soldiers  only 
according  to  the  laws  of  the  realm.  The 
court  of  high  constalile  and  high  marshal 
of  England  had  for  many  years  an  ex- 
clusive jurisdiction  in  all  military  affairs, 
and  this  was  sometimes  extended  over 
the  civil  courts.  But  the  power  of  that 
court  was  restrained  by  a  statute  in  the 
reign  of  Richard  II.  (1.38(.),  and  it  sub- 
sequently expired.  From  the  time  of 
Henry  VII.  till  the  reign  of  Charles  I. 
the  enactment  of  laws  for  the  govern- 
ment of  the  army  depended  on  the  king 
alone. 

The  excesses  which,  during  the  last- 
mentioned  reign,  were  committed  by  the 
undisciplined  army  which  that  ill-advised 
prince  quartered  on  such  of  the  people  as 
had  refused  to  lend  money  to  the  crown 
for  raising  them,  led  to  the  promulgation 
of  a  martial  law,  by  which  power  was 
given  to  the  magistrates  to  arrest  and 
execute  the  persons  guilty  of  murders, 


robberies,  and  other  crimes,  as  in  time  of 
war.  The  petition  of  right  abolished 
martial  law  for  a  time  in  this  country, 
but  it  was  subsequently  restored  by  the 
parliament,  and  several  ordinances  of 
great  severity  were  during  the  inter- 
regnum enacted  respecting  the  mainte- 
nance of  discipline.  In  the  beginning  of 
the  reign  of  James  II.,  after  the  rebellion 
of  the  Duke  of  Monmouth,  several  exe- 
cutions took  place  by  martial  law ;  and 
this  may  be  said  to  have  been  the  last 
occasion  on  which  the  law  was  exercised 
in  Great  Britain.  At  the  time  of  the  Re- 
volution the  present  regular  code  was 
established  for  the  government  of  the 
army;  and  this,  under  the  name  of  the 
'  Mutiny  Act,'  has  ever  since  been  annu- 
ally renewed  by  parliament. 

The  Romans,  in  time  of  danger  to  the 
state,  were  accustomed  to  suspend  the 
law  by  conferring  unlimited  power  upon 
the  consuls  by  the  formula,  "  Videant 
consules  ne  quid  respublica  detrimenti 
capiat"  (Sallustius,  Catil.  c.  29).  In  the 
case  of  Catiline's  conspiracy  many  of  the 
conspirators  were  seized  and  put  to  death 
without  a  regular  trial. 

(Grose,  Militart/  Antiquities ;  Tytlers 
Essaif  on  Military  Law,  by  Charles 
James  ;  Samuel,  Historical  Account  of  the 
British  Army  ;  Major  Adye,  Treatise  on 
Military  Law;  Major  -  General  C.  J. 
Napier,  Remarks  on  Military  Law.^j 
[Court-Martial.] 

MASTER  AND  SERVANT.  [Ser- 
vant.] 

MASTER  OF  ARTS.  [University.] 

MASTER  OF  THE  ROLLS.  [Chan- 
cery.] 

MASTERS  EXTRAORDINARY. 
[Chancery.] 

MASTERS  IN  CHANCERY.  [Chan- 
cery.] 

MATRONS,  JURY  OF.  [Law, 
Criiminal,  p.  228.1 

MAYOR.        [Municipal    Corpora- 

TIONH.j 

MEDIETAS  LINGUAE.  [Alien; 
Jury. J 

MiOMORY,  LEGAL.  [Prescrip- 
tion.] 

MENDICITY.    [Paitperism.] 
MERCHANT  SEAMEN.    [Ships.  1 
MESNE  PROCESS.     [Insolvent.] 
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MESSENGER.  [Bankrupt.] 
MESS  FINGERS,  KING'S,  certain  of- 
ficers employed  under  the  secretaries  of 
state,  vflio  are  kept  in  readiness  to  carry 
dispatches  both  at  home  and  abroad. 
They  are  not  now  so  often  employed  as 
formerly  in  serving  the  secretaries'  war- 
rants for  the  apprehension  of  persons  for 
high-treason  or  other  grave  offences 
against  the  state.  Formerly  too  it  was 
not  unusual  for  them  to  keep  the  prison- 
ers they  apprehended  at  their  own  houses. 
A  remarkable  instance  of  this  practice  is 
detailed  in  the  '  Post- Boy '  newspaper  of 
1713,  "London,  Jan.  10. — Yesterday 
morning  the  Morocco  ambassador  was 
taken  into  the  custody  of  one  of  her 
majesty's  messengers,  by  way  of  reprisal 
for  his  master's  ordering  and  committing 
to  slavery  several  of  her  majesty's  sub- 
jects." In  the  same  paper,  July  14,  1713, 
we  read,  "The  Emperor  of  Morocco  hav- 
ing released  those  of  her  majesty's  sub- 
jects that  had  been  carried  into  slavery, 
Don  Bentura  de  Zari,  his  ambassador, 
who  was  in  custody  of  Mr.  Chapman,  the 
messenger,  by  way  of  reprisal,  was  on 
Saturday  last  set  at  liberty."  So  that  his 
excellency  must  have  passed  six  months 
in  the  messenger's  custody. 
METROPOLIS.  [Colony.] 
METROPOLITAN.  [Bishop,  p.  378.] 
MIDSHIPMEN  are  young  men  rank- 
ing as  the  highest  of  the  first  class  of 
petty  officers  on  board  a  ship  of  war : 
their  duty  is  to  pass  to  the  seamen  the 
orders  of  the  captain  or  other  supeiior 
officer,  and  to  superintend  the  perform- 
ance of  the  duties  so  commanded.  They 
are  educated  for  their  profession  at  the 
Royal  Naval  College,  and  are  required 
to  complete  two  years"  service  at  sea 
before  they  can  be  rated.  Such  as  are 
appointed  by  the  special  authority  of  the 
Lords  Commissioners  of  the  Admiralty 
are  denominated  Admiralty  midship- 
men. 

By  the  regulations  of  1833,  the  whole 
number  allowed  to  be  entered  on  board  a 
ship  of  war  varies  according  .o  the  rate 
of  the  latter  ;  a  sixth-rate  ship  may  have 
eight,  antl  a  first-  rate  may  have  twenty- 
four  midshipmen.  And,  on  a  ship  being 
put  in  commission,  the  captain  or  com- 
mander may  select  them  from  the  Royal 


Naval  College,  subject  however  to  the 
approbation  of  the  lords  of  the  Admiralty. 

Should  there  be  more  Admiralty  or 
College  midshipmen  than  can  be  provided 
for,  their  lordships  may  give  appoint- 
ments, as  extra-midshipmen,  to  two  at 
most  for  any  one  ship ;  these  must  be  in 
the  places  of  an  equal  number  of  seamen, 
and  they  are  included  in  the  complement 
of  midshipmen  when  vacancies  occur. 

The  monthly  pay  of  an  officer  of  this 
class  is  2l.  8s.  for  ships  of  all  rates. 

MILITARY  FORCE.  There  are 
many  circumstances  to  be  taken  into  ac- 
count in  estimating  the  military  power 
of  a  country :  the  character  of  the  people, 
the  spirit  of  the  government  under  which 
tiiey  live,  the  natural  features  of  their 
territory,  must  amongst  other  things  have 
their  due  influence  assigned  to  them. 
Such  an  estimate  would  lead  to  historical 
and  geographical  details,  which  cannot 
be  treated  of  satisfactorily  in  a  work  like 
this.  The  strength  of  the  army  which 
each  country  in  Europe  keeps  on  foot  is 
the  most  direct  indication  of  its  military 
power ;  and  so  far  as  this  is  an  exponent, 
the  present  military  resources  of  all  the 
principal  countries  in  Europe  and  of  the 
United  States  of  North  America  are 
shown  in  the  following  statements,  which 
have  been  collected  from  the  best  and 
most  recent  authorities. 

Austria. — The  Austrian  army,  on  the 
peace  and  war  establishment,  is  as  under : — 

Peace  Est^ab-  War  Estab- 
lishment, lishment. 

Infantry       ..     314,912         489,240 

Cavalry        ..       48,842  64,560 

Artillery      ..       25,675 

In  addition  to  the  peace  establishment 
there  are  2167  engineei-s  and  miners  and 
sappers ;  horse  and  foot  gendarmes  in 
Lombardy,  3020  men;  quarter-master 
generals'  staff,  and  pioneers,  4384  men ; 
4000  men  and  6000  horses  in  the  waggon 
train ;  a  regiment  of  guards,  666  men ; 
728  on  the  staff;  and  a  battalion  of  pon- 
tonniers  The  annual  expenses  of  the  army 
amount  to  77,600,000  florins,  =  6,600,00ul 

Austria  has  a  small  naval  force,  which 
consists  of  3  frigates,  2  corvettes,  3  brigs, 
and  49  other  smaller  vessels,  the  whole 
carrying  510  guns. 

Bavaria. — The  infantry  of  the  line  are 
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8G,688  in  number;  cavalry,  12,954;  ar- 
tillery, 5628  ;  gendarmerie,  1875  ;  besides 
engineers,  sappers  and  miners,  ike. 
The  total  strength  of  the  army  on  the 
peace  establishment  is  58,239  men,  and, 
in  addition,  there  are  4  companies  of 
veterans,  in  time  of  war  there  is  an  army 
of  reserve,  which  consists  of  a  Landwehr 
of  two  bans,  that  is,  raised  by  two  le\aes. 
The  expenses  of  the  military  department 
are  7,319,975  florins,=(i25,U00Z. 

Belgium.— The  army  on  the  peace  es- 
tablishment consists  of  2449  officers,  and 
29,847  non-commissioned  officers  and 
men.  The  sum  expended  in  the  de- 
partment of  the  Minister  of  War  is 
28,022,0(;0  fr..  =  1,220,000/. ;  and  there  is 
asumof  1,03 1,71 9fr.,  =  41, 000/.,  expended 
under  the  Ministry  of  Marine. 

Denmark. — Strength  of  the  army  on  the 
peace  establishment,  25,000  officers  and 
men  ;  on  the  war  establishment,  75,000. 
The  navy  consists  of  6  ships  of  the  line  of 
84  guns,  1  of  (36  guns ;  8  frigates  of  from 
40  to  48  guns;  and  16  smaller  vessels, 
the  whole  number  of  guns  for  31  vessels 
being  1126;  and  there  are  in  addition, 
92  gun  boats,  bombs,  and  other  craft,  and 
4  steamers.  The  expenses  of  the  army  are 
3.215,836  reichbankthalers,  —  360,000/., 
and  of  the  navy  1,047,050  reichbank- 
thalers, =97,OOo/. 

France. — The  army  consists  of  338,732 
men,  and  the  expenses  of  the  ministry  of 
war  amount  to  13,000,000/.  There  are  at 
present — 

Infantry  ..        214,778 

Cavalry  ..         58.389 

Artillery  ..         29,306 

Engineers  . .  8,770 

Gendarmerie  ..         16,125 

Waggon  Train,  &c.  3,818 

The  national  guards(militia)  in  France 
comprise  all  Frenchmen  (ecclesiastics, 
students  at  the  universities,  &c.,  ex- 
cepted) between  20  and  60.  The  ex- 
pen.ses  of  the  ministry  of  marine  amount 
to  .•'..58  i,00('/.  'I'here  are- 
Ships  of  the  line,  frigates,  and 
corvettes  .  .  229 

„  „        building    48 

War  steamers         .  .  53 

„  building     22 

The  personnel  of  the  navy  consists  of 
2  adrainvls,  10  vice-aduiirals,  20  rear-ad- 


mirals, 100  captains  of  ships  of  the  line, 
200  captains  of  corvettes,  600  lieutenants, 
making  altogether  1372  officers,  besides 
3438  men  of  the  marine  ai'tillery,  16,123 
marines,  and  297  men  of  the  marine  gen- 
darmerie. The  force  of  1 70  ships  afloat 
consists  of  1 649  officers  and  24, 1 20  sailors, 
exclusive  of  ships  laid  up  in  ordinary. 

Germanic  Confederation. — One  of  the 
objects  of  the  Confederation  is  mutual  de- 
fence against  a  common  enemy,  and  the 
preservation  of  internal  peace  among  the 
Federative  States  is  another  object.  [Ger- 
manic Confederation.]  Each  state  is 
obliged  to  furnish  a  military  contingent 
in  proportion  to  its  population  in  181 7. 
This  proportion  was  fixed  at  1  per  cent, 
on  the  total  population ;  and  though  the 
population  of  the  Confederation  now 
amounts  to  40,192,344,  the  military  con- 
tingent remains  at  303,493  men,  although 
the  population  has  increased  about  ten 
millions  since  1817.  The  contingent  of 
the  seven  most  important  states  is  as  fol- 
lows : — 


Men. 

Austria 

94,822 

Prussia 

79,484 

Bavaria 

35,600 

Wiirtemberg 

13,955 

Hanover     . . 

13,054 

Saxony 

12,000 

Baden 

10,000 

The  total  contingent  consists  of  292,377 
efl'ective  men : — 

Infantry  of  the  line     ..         216,343 
„         Chas.seurs      ..  11,388 

Cavalry  . .         . .  40,754 

Artillery  (594  guns)  and  wag- 
gon train       ..  ..  20,977 

Pioneers  and  pontonniers  2.915 

In  conformity  with  the  decrees  of  the 
Diet,  29th  Oct.,  1835,  and  10th  Dec, 
1840,  there  is  a  division  of  infantry  of 
reserve.  By  the  acts  of  the  Diet  it  is  pro- 
vided that  in  time  of  war  Mainz  should 
be  garrisoned  by  7000  Austrian  and  7250 
Prussian  troops;  Luxemburg  by  3000 
Prussian  troops,  and  253(5  troops  of  the 
country  acting  as  troops  of  the  Confede- 
ration ;  and  that  Landau  should  be  gar- 
risoned by  4000  Bavarian  troops. 

Great  Jirilain. — The  number  of  regi- 
ments of  infantry  and  cavalry  has  already 
been  given.      [iNFANTiiY,  p.  110;    Ca 
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VALRY,  p.  463.]  For  the  year  1845  the 
force  for  which  Parliamentary  supplies 
were  granted  was  as  under  : — 

Cavalrv.  Infantry,       Total. 

Officers         ..  826"      5,075       5,9U1 

Non-commission- 
ed officers  1,097       8,303       9,400 
Rank  and  file      10,004  104,372  114,376 


11,927  117,750  129,677 
The  total  charge  for  the  above  force  for 
one  year  was  3,528,190/,,  but  of  this  sum 
823,323/.  was  defrayed  by  the  East  India 
Company  on  account  of  regiments  serving 
within  the  Company's  territories.  The 
charge  of  the  artillery  and  engineers  is 
provided  for  in  the  ordnance  estimates. 
There  is  a  brigade  of  horse  artillery ;  9 
battalions  of  foot  artillery  of  8  companies 
each ;  and  a  corps  of  engineers,  which 
comprises  sappers  and  miners,  &c.  The 
force  of  the  artillery  and  engineers  is  about 
9000  men.  The  dilFerent  colonial  corps 
which  are  maintained  by  the  mother 
country  comprise  about  5000  men.  The 
army  in  the  pay  of  the  East  India  Com- 
pany in  1842  consisted  of  210,757  officers 
and  men,  of  whom  5531  were  European 
officers,  4450  native  officers,  19,164  Eu- 
ropean soldiers,  and  181,612  native  sol- 
diers. In  1840  the  expenditure  of  the 
East  India  Company  in  India  on  account 
of  the  army  amounted  to  7,932,268/, ;  and 
in  1830  it  amounted  to  9,474,481/,  The 
East  India  Company  also  maintains  a 
small  naval  force  of  its  own. 

The  naval  force  of  Great  Britain,  in- 
cluding ships  in  the  coui-se  of  construction, 
is  as  follows : — 

Rare.  Ships,  Guns. 
1st.  27  2074 

2nd.  37  3114 
3rd.  54  3954 
4th.         21  1050 

5th.  32  3440 
6th.        34  870 


255      14.502 
Gun-brigs,  &c.  165        1,550 

War  and  other  steamers  123 
Hospital   ships,   police 
do.,  &c.  49 


592      16,052 
On  the  Istof  Jan,,  1845,  the  number 


of  ships  in  commission  was  233.  The 
number  of  officers  was  7854;  seamen, 
29,500  ;  marines,  10,500.  The  Parlia- 
mentary votes  for  the  navy  for  1845-46 
amounted  to  6,936,192/.  On  the  opening 
of  the  session  of  1845  the  necessity  for  an 
increase  in  the  navy  estimates  was  an- 
nounced in  the  speech  from  the  throne  in 
consequence  of  "the  progress  of  steam 
navigation,  and  the  demands  for  protection 
to  the  extended  commerce  of  the  country." 
The  payments  on  the  annual  grants  of 
Parliament  for  the  year  1844  for  military 
and  naval  purposes  were  as  under  : — 
Army  ..  £6,178,714 

Navy  ..  5,858,219 

OUi-dnance      ..  1,924,311 


13,961,244 

Greece. — The  regiments  of  infantry  of 
the  line  comprise  about  3300  men,  and 
there  are  besides  4  battalions  of  frontier- 
guards,  1150  foot,  and  KiO  horse  gen- 
darmes, and  283  artillery  and  210  cavalry. 
The  expenses  of  the  war  department 
amount  at  present  to  4,063,850  drachmas. 
The  naval  force  consists  of  2  corvettes 
of  26  guns  each,  and  33  small  vessels,  of 
104  guns  altogether.  The  naval  expen- 
diture is  1,053,573  drachmas. 

Hanover. — Infantry,  16,176;  cavalrj', 
3344  ;  artillery,  1 466  ;  total  strength  of 
the  army,  21,206  men;  and  the  military 
expenditure  1,695,105  thalers,  =  290,000/. 

Holland. — There  are  10  regiments  of 
infantry  and  a  garrison  battalion ;  5  regi- 
ments and  1  squadron  of  cavalry  ;  4  re- 
giments of  artillery  ;  a  corps  of  engineers, 
sappers  and  miners,  which  form  2  batta- 
lions ;  besides  a  corps  of  pontonniers.  The 
expenses  of  the  war  department  are 
12,000,000  florins,  =  1,025,000/.  The  naval 
force  consists  of  85  large  vessels  of  2207 
guns,  and  90  small  vessels  of  200  guns. 
The  officers  of  the  navy  are  1  admiral,  2 
vice-admirals,  3  rear-admirals,  21  cap- 
tains, 31  captain-lieutenants,  and  272  lieu- 
tenants. The  expenses  of  the  marine  de- 
partment are  5,296,733  florins,  =  452,000/. 

Mexico. — The  regular  army  in  1844 
was  19,624  strong,  and  the  active  militia 
30,000. 

Portugal. — The  real  force  of  the  army 
is  said  to  be  18,000  men  and  1800  horses  ; 
but  the  full  peace  establishment  is  28,800 
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nieu :  infantry,  including  the  municipal  , 
guards  (1780)  of  Lisbon  and  Oporto,  j 
21,150;  cavalry,  3550;  artillery  and  en- 
gineers, 3400.  The  number  of  troops  in 
the  Portuguese  colonies  in  Africa  is  stated 
to  be  4600,  and  in  Asia  4400,  total  9000. 
There  are  19  companies  of  veterans,  con- 
sisting altogether  of  3000  men.  There  are 
besides  nearly  2000  persons  on  the  stall',  in 
the  military  schools,  fortresses,  arsenals, 
and  in  the  civil  departments  of  the  army. 
To  these  numbers  must  be  added  officers 
who  have  been  temporarily  removed  from 
active  service  in  consequence  of  political 
events  and  other  causes,  and  who  are  said 
to  amount  to  2500  in  number.  The  naval 
force  of  Portugal  consists  of  41  sail  of 
944  guns.  There  are  2  ships  of  the  line 
of  80  guns  each ;  5  frigates  of  50  guns ; 
1  of  44  guns ;  8  corvettes  of  from  20  to 
24  guns;  11  brigs  of  from  10  to  20  guns. 
The  expenses  of  the  ministry  of  war  are 
2,488,249,170  reis.  The  marine  depart- 
ment is  united  with  the  colonial  depart- 
ment, and  the  naval  expenses  are  not 
distinguished  separately. 

Prussia. — The  infantry,  cavalry,  and 
artillery  are  divided  into  guards  and  re- 
giments of  the  line.  The  peace  establish- 
ment consists  of  74,586  infantry,  23,124 
cavalry,  15,651  artillery,  and  2,544  en- 
gineers. 

The  total  strength  is  115,905  men.  The 
war  establishment  is  about  205,000  strong. 
This  statement  however  does  not  give  an 
adequate  idea  of  the  military  strength  of 
Prussia.  The  Landwehr  of  the  first  ban 
is  composed  of  men  from  20  to  25  years 
of  age  who  have  served  three  years  in  the 
regular  arniy,  and  are  then  discharged  for 
two  years,  during  which  they  are  liable  to 
be  called  out  as  the  reserve.  In  time  of 
war  this  ban  is  on  the  same  footing  as  the 
standing  army,  and  equally  liable  to  serve 
both  at  home  and  al)road.  The  Land- 
wehr of  the  second  ban  comprises  all  the 
men  aged  from  32  to  39,  aid  is  called  out 
only  in  time  of  war.  The  Landsturm 
comprises  all  men  from  17  to  50  who  are 
capable  of  l^-aring  arms.  Including  the 
Landwehr  of  the  first  ban  (81,n48;  and 
the  Landwehr  of  the  second  l)an  (<,2,(>(J8) 
the  military  force  of  Prussia  amounts  to 
259,5(.l  men,  besides  the  Landsturm.  In 
time  of  war  tlie  first  ban  is  130,000  strong. 


The  expenses  of  the  war  department  ar«» 
24,604,208  thalers,  =  3,600,000/. 

Russia. — This    great   military  power 
has  in  Europe  an  army  of — 

Men.  Horses.    Cannon. 

386,000     79,720     1200 
and  a  reserve  of  182,000     17,920       472 


Total  568,800  97,640  1672 
Besides  this  force  there  is  the  army  of 
the  Caucasus  80,000  strong ;  and  in  the 
Transcaucasian  provinces  there  is  also 
another  force  of  80,000  men.  There  are 
besides — 1,  a  corps  d'armee  in  Finland, 
which  consists  of  16  battalions  of  in- 
fantry and  a  brigade  of  artillery;  2,  a 
corps  in  Orenburg  of  16  battalions  of 
infantry,  a  brigade  of  artillery,  and  16 
regiments  of  Cossacs  of  the  Ural ;  3,  a 
corps  in  Siberia  of  16  battalions  of  in- 
fantry and  a  brigade  of  artillery;  and 
there  are  besides  different  corps  of  Cos- 
sacs  amounting  to  50,000  men.  The  ex- 
penses of  the  ministry  of  war  are  esti- 
mated at  30,000,000  thalers,  ==  5,000,000/. 
'I'he  Russian  navy  consists  of  50  ships  of 
the  Hue,  25  frigates,  36  steamers,  besides 
brigs  and  other  small  vessels.  The  ex- 
penses of  naval  establishments  are  esti- 
mated to  amount  to  12,000,000  thalers,  = 
1,800,000/. 

Sardinia. — The  strength  of  the  army 
in  time  of  peace  is  25,000  men,  and 
100.000  in  time  of  war.  Sardinia  pos- 
sesses a  small  naval  force  of  28  sail,  5  of 
which  are  frigates  of  60  guns  each.  The 
expenses  on  account  of  the  ai-my  and 
navy  are  not  known. 

ISaxovy. — The  regular  army  comprises 
529  officers  and  13,700  men,  and  the  mi- 
litary expenditure  amounts  to  1,339,782 
thalers. 

Sicilies,  Two,  Kingdom  of  the. — In 
1838  the  army  consisted  of  44,948  men: 
29,381  infantry,  4473  cavalry,  2100  ar- 
tillery, and  7.50  engineers.  The  expenses 
of  this  force  are  not  known.  There  is 
also  a  small  naval  force. 

Spain. — There  are  99,000  troops  of  tlie 
line:  75,485  infantry,  11,016  cavalry 
9809  artillery,  and  2795  engineers.  To 
these  numbers  must  be  added  the  pro- 
vincial militia  (43,095),  which  makes  the 
total  military  force  142,200  men.  This 
does  not  include  the  stiiftat  head-quarters 
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and  the  persons  employed  in  the  civil  de- 
partments of  the  army.  The  Spanish 
navy  was  almost  entirely  destroyed  in 
the  last  war.  It  now  consists  of  only 
3  ships  of  the  line,  6  frigates,  3  corvettes, 
6  brigs,  and  1 1  other  vessels,  and  a  num- 
ber of  small  craft.  A  corvette  of  35 
guns  and  two  war-steamers  respectively 
of  450  and  220  horse  power  were  lately 
built  in  England  for  the  Spanish  govern- 
ment. The  expenditure  of  th(^  ministry 
of  war  is  322,334,008  reals.  The  marine 
department  is  united  with  that  of  com- 
merce and  the  colonies. 

States  of  the  Church.— There  are  three 
military  divisions:  Rome,  Ancona,  and 
Bologna.  The  army  in  1840  consisted 
of  14,680  men,  a  reserve  of  6000,  and 
3000  national  guards  of  Rome  and  Bo- 
logna. The  infantry  comprised  9300 
men,  of  whom  3300  were  Swiss,  and  the 
},i»00  others  were  not  the  pope's  subjects ; 
cavalry,  800 ;  artillery,  800  ;  gendarmes, 
1700 ;  arquebusiers,  800 ;  douaniers,  1200 ; 
and  a  guard  noble  of  80  men.  The  army 
cost  1,756,029  scudi,  =  380,000/. 

Sweden  and  Norway. — Strength  of  the 
Swedish  army,  39,846;  namely,  26,700 
infantry,  8000  cavalry,  4340  artillery, 
and  806  engineers  and  staff.  Sweden 
has  a  naval  force  of  21  ships  of  the  line, 
8  frigates,  and  255  small  craft.  The 
army  costs  4,118,240  thalers,  =  289,000/., 
and  the  navy  1,414, 100  thalers,  ==  100,000/. 
A  considerable  portion  of  the  expenses  of 
the  army  is  defrayed  from  the  estates  of 
the  crown,  and  the  actual  military  ex- 
penditure is  not  s!.own  in  the  budget. 
Norway  has  a  distinct  military  force  of 
12,150  men  (10,000  infantry,  1000  ca- 
valry, and  1150  artillery  and  engineers); 
and  a  naval  force,  which  consists  of  6 
brigs  and  1 1 7  gun-boats.  The  military 
and  naval  expenses  of  Norway  are  pro- 
vided for  by  the  Norwegian  storthing. 
The  array  costs  700,000  thalers,  (specie) 
-=  14(»,000/.;  and  the  navy  245,000 
thalers,  =  49,000/. 

Switzerland. — The  federal  army  is 
64,019  strong,  and  consists  of  51,864 
infantry  of  the  line,  4200  riflemen,  1500 
cavalry,  5751  artillery,  and  700  engi- 
neers, sappers  and  miners,  &c.  The  ex- 
penses are  not  given  in  the  '  Almanach 
de  Gotha'  for  1846. 


Turkey. — The  army  is  reckoned  at 
610,000  men,  and  is  divided  into  four 
corps  of  nearly  40,000  each.  There  is 
the  corps  of  Constantinople,  of  Roumelia, 
of  Asia,  and  of  Arabia.  The  naval  force 
consists  of  47  sail.  The  expenditure  for 
military  and  naval  purposes  is  not  made 
public. 

United  Slates  of  North  America. — The 
United  States'  army  consists  of  2  regi- 
ments of  dragoons,  4  of  artillery,  and  8 
of  infantry,  and  comprises  716  officers 
and  7590  men,  besides  the  staff'.  The 
number  of  all  ranks,  including  non- 
effective men,  is  8600.  This  force  is 
commanded  by  a  major-general.  The 
whole  territory  of  the  United  States  is 
divided  into  2  military  geographical 
divisions,  which  are  subdivided  into  8 
geographical  departments.  The  military 
force  is  stationed  at  58  military  posts. 
The  expenses  of  the  war  department  for 
the  year  ending  30th  June,  1845,  were 
8,231,317  dollars,  =  1,749,154/.  The 
effective  force  costs  3,053,294  dollars; 
pensions,  2,013,072  dollars;  fortifications 
and  other  works  of  defence,  705,980  dol- 
lars; Indian  department,  1,021,500  dol- 
lars; and  there  were  small  items  for 
arming  and  equipping  the  militia.  The 
expenditure  on  account  of  the  military 
academy  at  West  Point  was  123,195 
dollars.  The  cost  of  the  military  esta- 
blishments in  1844-5  was  less  than  it  had 
been  in  any  one  year  since  1832.  In 
1837  and  1838  the  expenditure  in  each 
year  amounted  to  nearly  20,000,000  dol- 
lars. In  1814  the  expenditure  was 
20,608,366  dollars.  In  1811  it  was  only 
2,259,747  dollars.  The  militia  of  the 
United  States  consists  of  1,759,810  offi- 
cers and  men.  In  this  number  are  com- 
prised 662  general  officers  and  15,661 
field  officers,  and  the  total  number  of 
commissioned  officers  is  69,450. 

The  navy  of  the  United  States  consists 
of  10  ships  of  the  line,  1  of  which  is  of 
120  guns  and  9  of  74  guns ;  there  are  12 
frigates  of  the  first  class  of  44  grms  and 
1  of  54 ;  2  second-class  frigates,  each  of 
36  guns ;  23  sloops  of  war  of  from  1 6  to 
20  guns;  8  brigs  of  10  guns  each;  8 
schooners ;  9  steamers ;  and  4  store-shins. 

The  sum  expended  under  the  direction 
of  the  navy  department    for  the  year 
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ewding  30th  June,  1845,  was  6,496,990 
dollars  =  1,386,010/.  The  largest  sura 
expended  on  naval  establishments  since 
1811  was  7,963,678  dollars  in  1842-3. 
From  1828  to  1835  the  expenditure  was 
under  4,000,000  dollars  a  year. 

MILITARY  TENURES.  [Feudal 
System.] 

MILITIA.  In  Great  Britain  and  Ire- 
land the  term  is  applied  particularly  to 
those  men  who  are  chosen  by  ballot  to 
serve  for  a  certain  number  of  years 
within  the  limits  of  these  realms.  The 
regulations  of  the  militia  service  diiier 
widely  from  those  of  the  conscription  on 
the  Continent :  under  the  conscription  the 
troops  become  members  of  the  regular 
army,  and  may  be  marched  beyond  the 
frontiers  of  the  state;  whereas  the  Bri- 
tish militia  is  enrolled  only  for  home 
service,  and  may  be  said  to  constitute  a 
domestic  guard.    [Conscription] 

The  military  force  of  this  country  in 
the  time  of  the  Saxons  was  formed  by  a 
species  of  militia,  and  every  five  hydes 
of  land  were  charged  with  the  equipment 
of  a  man  for  the  service.  The  C(;orles, 
or  peasants,  were  enrolled  in  bodies  and 
placed  under  the  command  of  the  Eidder- 
men  or  chiefs,  who  were  elected  by  the 
people  in  the  folkmotes.  After  the  Nor- 
man conquest  of  the  country  the  pro- 
prietors of  land  were  compelled,  by  pro- 
viding men  and  arms  in  propoi'tion  to 
their  estates,  to  contribute  to  the  defence 
of  the  realm  in  the  event  of  a  threatened 
invasion.  The  troops  were  raised  under 
the  authority  of  commissiofis  of  array, 
which  were  issued  by  the  crown ;  and 
the  command  was  sometimes  vested  in 
the  persons  to  whom  the  commissions 
were  granted ;  though  frequently  the 
high  constables,  or  the  sheriti's  of  the 
counties,  commanded  in  their  own  dis- 
tricts. This  militia  seems,  at  first,  to 
have  been  liable  to  be  marched  to  any 
part  of  the  kingdom  at  pleasure,  but  in 
the  reign  of  Edward  III.  it  was  declared 
by  a  statute  that  no  man  thus  raised 
should  be  sent  out  of  his  county,  except 
in  times  of  public  danger.  From  the 
reign  of  Philip  and  Mary  the  lords-lieu- 
tenants have  had  the  charge,  under  the 
king,  of  raising  the  militia  in  their  re- 
Kpective  counties. 
vol,.  II. 


Charles  I.  having,  by  the  *  Petition  of 
Right,'  been  deprived  of  the  power  of 
maintaining  a  disposable  body  of  troops 
in  the  country,  foiuul  himself  in  1641 
unable  to  suppress  the  rebellion  then 
raging  in  Ireland  ;  and  was  in  conse- 
quence induced  to  commit  the  charge  of 
restoring  peace  to  the  care  of  the 
parliament.  The  parliament  immediately- 
availed  itself  of  the  circumstance  to  get 
into  its  own  hands  all  tiie  military  force 
of  the  natioii ;  and  in  tiie  fbllovving  year 
the  two  houses  passed  a  bill  in  which  it 
was  declared  that  the  power  over  the 
militia,  and  also  the  command  of  all  forts, 
castles  and  garrisons,  siiould  be  vested 
in  certain  commissioners  in  whom  they 
could  confide.  The  king  having  refused 
his  assent  to  the  bill,  the  parliament  made 
a  declaration  that  it  was  necessary  to  put 
the  nation  in  a  posture  of  defence,  and 
immediately  issued  orders  to  muster  the 
militia  ;  on  the  other  hand,  the  king  issued 
commissions  of  ari-ay  for  a  like  purpose 
to  some  of  the  nobility,  and  thus  com- 
menced the  war  whicli  desolated  the 
country  for  several  years. 

When  Cha'les  II.  ascended  the  throne, 
the  national  nnlitia  was  re-established  on 
its  former  footing,  and  the  chief  com- 
mand was  vested  in  the  king.  The  lords- 
lieutenants  of  counties  were  inmiediately 
subordinate  to  the  king,  and  granted 
commissions  (subject  however  to  the 
king's  approbation )  to  the  field  and  regi- 
mental officers  who  commanded  under 
them.  New  regulations  respecting  the 
amount  of  property  which  rendered  per- 
sons liable  to  the  charge  of  providing 
men  and  arms  were  then  established;  and 
at  that  time  no  one  who  had  less  than 
200/.  yearly  income  or  less  than  2400/. 
in  goods  or  money  could  be  compelled  to 
furnish  a  foot-soldier  ,  nor  could  one  who 
did  not  possess  5no/,  per  annum  or  an  es- 
tate worth  6000/.  be  made  to  provide  a 
man  for  the  cavalry.  Persons  having 
less  property  were  recjnired,  according  to 
their  means,  to  contribute  towards  finding 
a  foot  or  a  horse  soldier.  The  militia 
■was  then  nmstered  and  ti'ained,  by  regi- 
ments, once  a  year  and  during  four  days  ; 
but  the  men  were  nmstered  and  trained, 
by  companies,  four  times  in  the  year,  and 
during   two  days  each    time.      At   the 
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periods  of  mustering,  every  man  was 
obliged  to  provide  himself  with  his  own 
ammunition. 

These  regulations,  being  found  ex- 
pensive, at  length  ceased  to  be  observed, 
and  the  trainings  of  the  militia  were  dis- 
continued in  every  part  of  the  realm  ex- 
cept the  city  of  London.  In  1756,  under 
an  apprehension  that  the  country  was 
about  to  be  invaded  by  a  French  army, 
considerable  bodies  of  Hanoverian  and 
Hessian  troops  were  brought  over  for  its 
defence  ;  the  spirit  of  the  nation  revolted 
liowever  at  the  disgrace  of  being  indebted 
to  foreign  mercenaries  for  protection; 
and  these  troops  being  sent  back  to  the 
Continent,  a  national  militia  was  again 
raised  and  organised  under  an  act  of  par- 
liament in  the  30th  year  of  George  II. 
The  measure  was  generally  popular, 
though  it  did  not  meet  with  universal  ap- 
probation ;  and  there  were  many  persons 
who  maintained  the  opinion  that,  for 
want  of  military  knowledge  and  habits, 
this  species  of  force  could  not  be  relied 
on  in  the  event  of  its  being  called  into 
active  service.  Experience  has  however 
shown  that  such  an  opinion  is  destitute  of 
foundation ;  and  it  was  soon  afterwards 
admitted  that,  when  well  disciplined, 
these  constitutional  battalions  rivalled 
those  of  the  regular  troops  in  the  per- 
formance of  all  military  evolutions.  It 
may  be  observed  here,  that  the  greater 
part  of  the  16,000  British  troops  who 
gained  the  battle  of  Talavera  were  men 
drafted  from  the  militia  regiments  at 
home ;  and  so  recently  had  they  joined 
the  army  in  Spain,  that  in  the  action 
many  of  them  bore  on  their  accoutrements 
the  numbers  of  their  former  corps.  (Na- 
pier, vol.  ii.) 

The  militia  laws  were  repealed  in  the 
2nd  year  of  George  III.,  when  a  new  act 
regulating  the  service  of  this  force  was 
passed  ;  and  in  the  2Gth  George  III,  all 
the  previously  existing  statutes  relating 
to  the  force  were  formed  into  one  law. 
New  regulations  however  were  made  by 
acts  passed  in  the  42nd,  51st,  and  52nd 
years  of  the  same  reign.  The  militia  of 
the  kingdom  when  embodied  and  in 
active  service  is  subject  to  the  provisions 
of  the  Mutiny  Act,  or  Articles  of  War ; 
but  when  merely  called  out  for  annual 


training  they  are  not  subject  to  auj 
pimishment  which  affects  life  or  limb. 
The  king  is  empowered  to  employ  the  mi- 
litia in  any  part  of  the  United  Kingdom, 
but  not  out  of  it.  The  militia  of  Great 
Britain  may  serve  in  Ireland,  and  that  of 
Ireland  in  Great  Britain  :  the  period  of 
service  for  each  out  of  the  island  to  which 
it  belongs,  being  at  most  two  years. 
When  called  into  active  service  the  of- 
ficers rank  with  those  of  an  equal  grade 
in  the  regular  army,  but  as  the  juniors  oi 
each  grade,  and  they  may  receive  promo- 
tion for  meritorious  services  during  a  re- 
bellion or  an  invasion  ;  but  no  officer  of 
militia  can  serve  on  a  court-martial  at  the 
trial  of  an  officer  or  soldier  of  the  regular 
troops. 

All  persons  not  labouring  under  bodily 
infirmity  and  not  specially  excepted,  are 
liable  to  be  chosen  for  private  militia 
men  and  to  serve  either  personally  or  by 
substitute.  The  persons  excepted  are — 
peers  of  the  realm  ;  commissioned  and 
non-commissioned  officers  and  privates 
serving  in  the  regular  forces ;  half-pay 
officers  of  the  navy,  army  and  maxines, 
and  commissioned  officers  who  have 
served  four  years  in  the  militia  ;  members 
of  corps  of  yeomanry  and  volunteers,  and 
privates  serving  in  the  local  militia  ;  sea- 
men and  persons  doing  duty  in  the  royal 
docks,  at  the  gun-wharfs,  and  powder- 
magazines  ;  also  persons  employed  under 
the  direction  of  the  Board  of  Ordnance  ; 
resident  members  of  tlie  two  universities  ; 
clergymen  of  the  Established  Church ; 
also  Protestant  dissenting  preachers,  pro- 
vided they  take  the  oaths  of  allegiance 
and  supremacy,  and  exercise  no  other  oc- 
cupation, or  only  that  of  schoolmasters ; 
constables  or  other  peace-officers ;  articled 
clerks;  apprentices;  free  watermen  on 
the  Thames  ;  poor  men  having  more  than 
three  legitimate  children,  and  persons 
above  45  years  of  age.  To  alleviate  the 
distress  of  a  poor  man,  when  drawn  for 
the  militia,  and  who  has  provided  a  sub- 
stitute, the  churchwardens  of  the  parish 
are  bound  to  return  to  him  a  sum  not  ex- 
ceeding 5/.,  or  half  the  current  price  of  a 
substitute.  No  one  having  served  per- 
sonally, or  by  substitute,  during  three 
years  in  the  militia,  can  be  obliged  to 
serve  again  till  it  comes  to  his  turn  by 
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ro'.ation  ;  but  if  a  man  has  served  as  a 
substitute  for  another,  this  does  not  ex- 
onerate him  from  serving  again  if  chosen 
by  the  ballot. 

The  militia  when  embodied  is  trained 
and  exercised  by  battalions  or  regiments 
twice  in  a  year,  and  during  fourteen  days 
each  time,  or  once  in  a  year  for  twenty- 
eight  days,  at  the  discretion  of  the  lords- 
lieutenants  or  their  deputies. 

The  balloting  of  the  militia  has  been 
suspended  by  successive  acts  of  parlia- 
ment since  1829.  Since  this  period  the 
commandants  and  staff  only  of  the  dis- 
embodied militia  have  been  kept  up.  The 
expenditure  for  this  purpose  amounts  to 
about  100,000/.  a  year.  The  number  of 
militia  regiments  is  76  for  England  and 
Wales,  15  for  Scotland,  and  38  for  Ire- 
land. In  December,  1845,  a  circular  was 
addressed  by  the  War  Office  to  the  colo- 
nels of  the  different  regiments  of  militia 
of  Great  Britain,  requiring  them  to  com- 
plete the  permanent  staff"  of  their  respec- 
tive regiments  to  the  full  number  limited 
by  5  &  6  Wm.  IV.  c.  37,  namely,  one 
adjutant,  one  serjeant-major,  and  seven 
Serjeants.  The  staff  of  each  regiment 
has  been  recently  inspected  ;  and  the  cir- 
cular recommends  that  notwithstanding 
some  of  the  Serjeants  were  unfit  for  active 
duty,  they  should  nevertheless  be  re- 
tained, as  they  were  capable  of  dis- 
charging duties  incidental  to  the  ballot, 
enrolment,  as  well  as  the  exercise  of  the 
militia,  and  would  be  able  to  afford  as- 
sistance on  the  first  training.  It  was 
expected  from  these  preliminaries  a  bal- 
loting would  ensue  in  the  next  year,  but 
up  to  \MU  none  had  taken  place. 

The  supplementary  militia  is  an  addi- 
tional iKxiy  of  men  which  was  first  raised 
in  1793,  for  the  defence  of  the  country  at 
that  juncture.  It  may  still  be  raised 
when  the  necessities  of  the  state  require 
it,  and  it  is  subject  to  the  same  regula- 
tions as  the  ordinary  militia.  The  local 
militia  was  a  body  raised  in  1809,  for  the 
purpose  of  replacing,  in  certain  districts, 
the  corps  of  volunteers.  By  the  52nd 
George  III.,  this  force  may  be  marched 
to  any  part  of  Great  Britain  in  the  event 
of  a  rebellion  or  an  invasion,  and  it  may 
be  kept  embodied  till  six  months  after 
the  former  is  terminated  or  the  latter  re- 


pelled. Persons  enrolled  in  the  local  mi- 
litia cannot  be  compelled  to  serve  in  the 
regular  militia  till  one  year  after  their 
period  of  service  in  the  former  has  ex- 
pired. 

The  whole  amount  of  the  several 
militia  forces  in  England  alone  exceeded 
200,000  men  ;  and  (luring  the  late  war, 
when  an  invasion  of  the  country  was  ap- 
prehended, the  force  which  might  have 
been  assembled  in  arms  amounted  to 
more  than  twice  that  number  of  men. 

In  France  a  militia  was  first  raised 
from  the  provinces  during  the  reign  of 
Louis  XIV. ;  but  the  several  corps  were 
disbanded  after  the  peace  of  Ryswick. 
In  1726  was  organised  a  force  of  the  like 
kind,  consisting  of  men  chosen  by  lot 
from  the  towns  and  villages,  and  held  in 
readiness  to  be  assembled  when  required : 
and  in  1778  these  provincial  troops  were 
formed  into  106  battalions.  Since  the 
great  Revolution,  the  National  Guard 
may  be  said  to  constitute  the  militia  of 
France. 

In  the  United  States  of  North  America, 
by  an  act  passed  in  1792,  the  principal 
provisions  of  which  are  still  in  force,  all 
able-bodied  white  male  citizens  between 
the  ages  of  eighteen  and  forty-five,  with 
certain  exceptions,  are  enrolled  in  the 
militia;  and  when  drafts  are  to  be  made 
for  active  service,  the  individuals  are 
selected  by  ballot  as  in  this  country. 
The  persons  excepted  are  the  executive, 
judicial,  and  representative  officers  of  the 
Union,  those  who  are  employed  in  the 
post-office  department,  &c. ;  and,  in  some 
of  the  states,  persons  are  exempted  who 
have  scruples  of  conscience  against  bear- 
ing arms.  The  president  has  the  power  « 
of  calling  out  the  militia  of  the  stiites ; 
and,  when  on  active  service,  it  is  subject 
to  the  same  rules  and  articles  of  war  as 
the  regular  troops,  but  courts-martial  for 
the  trial  of  military  offenders  are  com- 
posed of  militia  officers  only. 

A  militia  may  be  a  useful  addition  to  a 
regular  standing  army,  when  it  can  be 
rendered  an  efficient  body  ;  and  provided 
a  large  number  of  persons  at  a  time  are 
not  withdrawn  from  j)rofitable  industry, 
liut  any  militia  system  which  interferes 
largely  with  regular  occupations  is  a 
loss  to  a  country.  A  regular  army  in 
z  2 
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cheaper  than  such  a  militia  and  more 
efficient.  It  may  be  argued  that  a  militia 
possess  the  united  characters  of  de- 
fenders of  their  country  and  of  contribu- 
tors to  its  prosperity,  while  they  remain 
connected  in  social  union  with  their 
fellow-citizens,  and  are  interested,  like 
them,  in  the  support  of  the  laws  and  in  the 
preservation  of  good  government;  and  that 
it  is  in  some  respects  otherwise  with  the 
soldiers  of  a  regular  army,  who  are  de- 
voted exclusively  to  the  profession  of  arms, 
and  have  few  feelings  in  common  with  the 
rest  of  the  community.  However,  the 
regular  army  of  Great  Britain  that  is 
employed  at  home  is  insignificant  when 
compared  with  the  regular  force  of  many 
other  countries  in  Europe  ;  and  there  is 
little  danger  to  be  apprehended  from  it 
to  the  liberties  of  the  people,  even  if  it 
should  be  increased  to  any  considerable 
amount,  because  the  money  required  for 
this  service  is  voted  annually  by  the 
parliament.     [Ar»iy.] 

MINES.— Under  Coal  Trade,  p.  526  ; 
Copper,  Statistics  of,  p.  631 ;  and 
Iron,  p.  132,  an  account  has  been  given  of 
the  three  largest  branches  of  mining  in- 
dustry, to  which  we  now  add  a  brief  no- 
tice of  the  produce  of  the  lead  and  tin 
mines,  in  order  to  give  a  general  view  of 
the  importance  of  the  mines  of  England 
as  a  source  of  national  wealth. 

Lead. — The  quantity  raised  and  smelt- 


ed in  the  United  Kingdom  is  believed  to 
amount  to  about  60,000  tons,  which  is  more 
than  sufficient  for  our  own  consumption, 
and  the  remainder  is  exported.  Foreign 
lead  is  imported  into  England,  chiefly 
from  Spain,  but  comparatively  little  is 
used  in  this  country ;  in  1844  only  49  tons 
out  of  3058  tons  imported. 

Tin. — The  earliest  commercial  inter- 
course with  Britain  arose  out  of  the  tradt-. 
for  tin.  (Diod.  Sic.  v.  38.)  From 
1817  to  1837  the  average  annual  produce 
of  the  tin  mines  in  Cornwall  was  4211 
tons.  A  duty  of  4s.,  and  fees  equivalent 
to  5s.,  for  each  120  lbs.,  were  paid  to 
the  Duchy  of  Cornwall  prior  to  1838. 
The  consumption  of  tin  in  Great  Britain 
from  183U  to  1837  averaged  annually 
3363  tons,  which  was  about  three  times 
the  annual  consumption  from  1800  to 
1810.  From  1783  to  1790  the  propor- 
tion of  British  tin  exported  was  7-lOths 
of  the  total  produce  of  the  mines ;  and 
it  had  gradually  diminished  until  it 
amounted  to  l-5th  only  from  1830  to 
1837.  From  1815  to  1831  the  annual 
average  importation  of  foreign  tin  was 
213  tons;  from  1831  to  1838  the  quantity 
imported  had  reached  1527  tons.  Nearly 
all  the  foreign  tin  is  again  exported. 

The  exports  of  mineral  produce  and 
metals  worked  into  manufactured  goods, 
were  as  under  in  1844  : — 


Brass  and  copper  manufactures  . . 

Coals,  culm,  and  cinders 1,754,171  tons 

Hardware  and  cutlery 

Iron  and  steel,  wrought  and  unwrought 

Lead  and  shot 

Tin,  unwrought    . . 

Tin  and  pewter  wares  and  tin  plate 

Salt  


Quantities. 

Declared  Value 

388,882  cwts 

£1,736,545 

1,754,171  tons 

672,056 

451,043  cwts 

2,179,087 

458,745  tons 

3,193,363 

15,664  tons 

270,344 

22,216  cwts 

77,893 

, , 

506,691 

3,476,884  bushels 

i^24,656 

Metals  imported  in  1844 : — 

Imported.      Home  Con- 
sumption. 
Iron,  bar         .         24,483  tons       21,599 
Lead,  pig  and  sheet  3,058  tons  49 

Tin         .         .         12,085  cwts         2,056 
Acwrding  to  the  census  of  1841  the 
number  of  persons  employed  in  mines  in 
Great  Britain   was    as    follows  : — Coal, 


£8,860,635 

118,233;  Copper,  1.5,407;  Lead,  11,419; 
Iron,*  10,449;  Tin,  6,101;  Manganese, 
275;  Salt,  268;  Mineral  not  specified,* 
31,173;— Total,  193,825. 

The  above  number  of  persons  who  are 

*  The  coal-miners  and  iron-miners  easily  ex- 
change occupations.  In  18J1  the  iron  trade  was  in 
a  state  of  great  depression,  and  the  coal-  miocf 
were,  on  the  other  hand,  in  fall  act  vity. 
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employed  under  ground  in  mines  is  nearly 
equal  to  an  eighth  of  the  total  numbers  em- 
ployed in  the  cultivation  of  the  surface  ; 
to  this  number  might  perhaps  be  added 
18,148  quarriers.  The  number  of  per- 
sons employed  in  the  manufacture  (smelt- 
ing, &c,)  of  metals  was  36,209,  as  fol- 
lows : — 

Iron  ..  ..         29,497 

Copper        ..  ..  2,126 

Lead  ..  ..  1,293 

Tin  ..  ..  1,320 

Metal  not  specifieu  1,973 

The  total   annual   value    (profits)    of 

mines  and   iron  works   assessed  to  the 

Property  and  Income  Tax  in  1843  was 

as  follows : — 

Mines.  Iron  Works. 
England  and  Wales  £2,081,387  .559,435 
Scotland     ..  177,592    147,412 

The  mines  in  Durham  were  assessed 
at  392,1 12^.;  those  in  Lancashire  at 
348,006/. ;  the  Yorkshire  mines  at 
154,073/. ;  and  the  Staffordshire  mines  at 
196,149/. 

The  Staffordshire  iron  works  were  as- 
sessed at  155,685/.;  the  Monmouthshire 
works  at  56,897/. ;  Yorkshire  iron  works 
at  67,890/. ;  and  Shropshire  at  34,279/. 

MINISTER.     [Benefice.] 

MINOR,  MINORITY.- A  person  is  a 
minor,  according  to  English  law.  when 
he  is  under  twenty-one  years  of  age.  The 
term  applies  either  to  a  male  or  female. 
[Age.] 

The  term  is  derived  from  the  Roman 
law,  in  u  liich  persons  under  twenty-five 
years  of  age  (minores  viginti  aniiis  or 
annorum)  were,  to  a  certahi  extent,  under 
the  care  of  a  curator.    [Curator.] 

MINT.  The  place  where  money  is 
coined,  from  the  Anglo-Saxon  'mynet,' 
and  that  in  all  prol)ability  from  the  Latin 
monela.  It  is  a  part  of  the  royal  preroga- 
tive to  coin  money.  [Coining.]  The 
Roman  mnnefa  was  the  place  where  the 
money  was  coined.  It  was  a  building  on 
the  Capitoline  Illll,  which  was  attached 
to  the  Temple  of  Juno  Moneta.  The 
subject  of  tlie  earliest  coinage  is  treated 
by  Mckhel,  Doctrina  Nuniorum  Veterum, 
Prolegomena,  vol.  i. 

On  the  early  Anglo-Saxon  coins  are 
found,  in  addition  to  the  names  of  the 
kings,  those  of  other  persons  also,  who 


are  conjectured  to  have  been  the  money- 
ers,  because  on  later  Anglo-Saxon  money 
I  he  names  of  those  officers  frequently  oc- 
cur, with  the  addition  of  their  title  of  of- 
fice. From  this  circumstance  we  may  pro- 
bably conclude  that  they  were  responsible 
for  the  integrity  of  the  money  ;  and  that 
they  were  the  principal  officers  of  the 
mint. 

In  the  Anglo-Saxon  times  an  officer 
called  the  reeve  seems  also  to  have  had 
some  kind  of  connection  with  the  mint, 
or  some  jurisdiction  over  it ;  for  in  the 
laws  of  Canute  it  is  provided,  that  if  any 
person  accused  of  false  coinage  should 
plead  that  he  did  it  by  licence  from  the 
reeve,  that  officer  should  clear  himself  by 
the  triple  ordeal.  If  he  failed  to  do  this, 
he  was  to  suffer  the  same  punishment  as 
the  falsifier  himself,  which  was  the  loss 
of  that  hand  by  which  the  crime  was 
committed,  without  any  redemption  either 
by  gold  or  silver.  {Leg.  A/iglo-Saxon.,  p 
134  ;  LI.  Cnuti,  §  8.) 

After  the  Norman  conquest  the  officers 
of  the  mint  appear  to  have  been  in  some 
degree  under  the  authority  of  the  Court 
of  Exchequer,  as  they  were  admitted  to 
their  respective  offices  in  that  court,  and 
took  the  usual  oath  of  office  before  th*^ 
treasurer  and  barons. 

The  mint  did  not  attain  its  full  con- 
stitution of  superior  officers  until  the  18 
Edward  II.,  when  a  comptroller  first  ap- 
peared and  delivered  in  his  account,  dis- 
tinct from  those  of  the  warden  and  mas- 
ter, whose  accounts  al^o  were  distinct 
from  each  other.  Thus  they  operated  as 
mutual  checks,  and  no  fraud  could  be 
practised  without  the  concurrence  of  all 
these  three  persons.  One  of  the  principal 
offices,  namely,  that  of  cuneator,  and  pro- 
bably others,  descended  by  inheritance 
even  in  the  female  line,  and  the  inheritor 
was  sometimes  allowed  to  sell  it.  See 
Ruding's  account  of  this  office  in  his 
'  Annals  of  the  Coinage  of  liritain.'  8vo. 
(;dit.,  vol.  i.,  pp.  109-1 14,  where  its  de- 
scent is  traced  from  the  time  of  Domes- 
day Book  to  the  4  Richard  II. 

In  the  Anglo-Saxon  and  the  early 
Norman  period  there  were  many  mints 
beside  the  king's,  and  .some  were  continued 
to  a  much  later  time.  Barons  and 
bisliops  struck  money,  especially  in  King 


MINT. 


342   1 


MINT. 


Stephen's  reign,  and  in  two  or  iliree  in- 
stances the  privilege  of  coining  was  graut- 
ed  to  the  greater  monasteries.  Wolsey 
exercised  this  franchise,  both  as  Bishop 
of  Durham  and  Archbishop  of  York ;  and 
there  are  coins  of  the  Archbishops  of 
Canterbury,  distinctly  marked  as  such, 
at  intervals  from  Jaeuberht,  consecrated 
in  793,  to  the  close  of  the  reign  of  Henry 
VIII.  Of  the  lay  barons  of  Stephen's 
time,  we  have  but  one  coin  now  extant, 
usually  ascribed  to  Robert  Earl  of  Glou- 
cester. 

From  a  very  early  time  the  moneyers 
seem  to  have  enjoyed  exclusive  privileges. 
In  the  33  Henry  II.  the  moneyers  of 
York  were  expressly  exempted  from  the 
payment  of  the  '  Donum  '  which  was  as- 
sessed upon  the  men  of  that  city.  (Mad ox, 
vol.  i.,  p.  635.)  In  the  18  Henry  III. 
the  mayor,  &c.,  of  London  were  com- 
manded not  to  infringe  upon  the  liberties 
of  the  king's  moneyers  of  London,  by  ex- 
acting from  them  tallages  or  other  cus- 
toms contrary  to  their  privileges  (CI.  18 
Henry  III.,  m.  30);  and  before  his  41st 
year  those  privileges  appear  to  have  been 
extended  to  the  whole  body  of  officers 
belonging  to  the  mint ;  for  at  that  time 
the  bailiffs,  &c.  of  Canterbury  were 
ordered  to  appear  in  the  Exchequer  to 
receive  judgment  for  having  distrained 
upon  the  officers  of  that  mint.  (Madox, 
Hist.  Exch.,  vol.  i.,  p.  748  ;  Euding,  An- 
nals, vol.  iv.,  p.  273.) 

The  earliest  grant  of  these  privileges 
by  charter  was  in  the  reign  of  Edward  I., 
■when  the  officers  of  the  exchange  and  of 
the  mint  were  (by  the  names  of  the 
keepers  of  the  changes  of  the  city  of  Lon- 
don and  Canterbury,  the  labourers,  or 
workers,  money-makers,  or  coiners,  and 
other  ministers  deputed  or  appointed  unto 
those  things  which  touch  the  office  of  the 
changes  aforesaid)  freed  from  all  tallages, 
and  were  not  to  be  put  into  any  assizes, 
juries,  or  recognizance,  and  were  to  plead 
before  the  said  keepers  of  the  changes 
only,  except  in  pleas  appertaining  unto 
freehold  and  the  crown. 

These  privileges  were  confirmed  by 
Edward  II.  in  his  second  year,  with  some 
additions.  Letters-patent  to  the  same 
effect  were  issued  by  Edward  III.,  Rich- 
ard II.,  Edward  IV.,  Henry  VII.,  Heury 


VIII.,  Edward  VI.,  and  Philip  and' 
Mary.*  All  these  are  referred  to  in  the 
chartv-T  of  incorporation  which  was 
granted  by  Elizabeth  in  the  first  year  of 
her  reign,  but  those  of  Edward  I.  and 
Edward  II.  alone  are  given  at  length. 

In  that  year  Queen  Elizabeth,  at  die 
humble  suit  of  the  keeper  of  the  changes, 
the  labourers,  coiners,  and  ministers 
deputed  or  appointed  to  those  things 
which  touch  the  offices  of  the  change,  and 
in  consideration  of  certain  general  words 
in  the  former  grants  which  had  occasioned 
them  and  their  predecessors  to  be  mo- 
lested, granted  and  confirmed  to  them 
the  letters  patent  and  grants  aforesaid ; 
and  incorporated  them  by  the  name  of 
the  keeper  of  the  changes,  and  the  work- 
men, coiners,  and  other  ministers  deputed 
to  the  said  office.  This  charter  gave  all 
the  officers  various  privileges  and  exemp- 
tions. This  charter  bore  date  at  West- 
minster on  the  20th  February,  and  there 
were  subsequent  confirmations  of  it  in  the 
second,  third,  fourth,  and  fifth  years  of 
her  reign.  Ruding  has  cited  various  in- 
stances in  which  these  privileges  were 
intrenched  upon  ;  they  were  nevertheless 
confirmed  by  King  James  I.  in  the  second 
year  of  his  reign  ;  by  King  Charles  11. 
in  his  fourteenth  year ;  and  by  the  inden- 
ture which  was  in  force  in  the  year  1744, 
and  which  established  the  officers  in  their 
houses,  places,  &c.,  and  in  their  charters 
and  privileges. 

These  privileges  they  continue  to  en- 
joy to  the  present  time.  (Ruding,  vol.  i., 
p.  47.) 

The  following  is  the  establishment  of 
which  the  Mint  at  present  consists  : — 

1.  A  Master  and  Worker.  The  salary 
is  2000/ .  a  year.  The  office  of  master  of 
the  Mint  is  usually  conjoined  with  some 
other  high  official  situation.  In  1845, 
the  Right  Hon.  W.  E.  Gladstone  was 
President  of  the  Board  of  Trade  and 
Master  of  the  Mint,  and  he  was  also  a 
cabinet  minister ;  on  his  retiring  fronj 
office,  his  successor  in  the  mastership 
of  the  Mint  was  Vice-President  of  the 

*  There  were  also  confirmations  in  the  1  Ilenrv 
IV.,  Pat.  p.  5,  m.  25  ;  1  Henry  V,,  Pat.,  m.  28  ,  5 
Henry  VI.,  Pat.,  p.  1.  m.  17;  18  Henry  VI.,  Pat., 
p.  3,  m.  25  ;  23  Hsnry  VI.,  Mich.  Commun,  rot. 
1 7  ;  Madox's  MSS.,  No.  69,  p.  94. 
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iJoard  of  Trade,  but  was    not  in  the 
cabinet. 

2.  The  principal  officers,  forming  a 
Board,  viz  : — 

The  Deputy  Master, 

Comptroller, 

King's  Assay  Master, 

King's  Clerk,  and  the 

Superintendent  of   MaJ,rhinery  and 
Dies. 
3.  Officers  in  the  service,  viz. : — 

The  Master  Assayer, 

Probationer  Assayer, 

Weigher  and  Teller, 

Surveyor  of  Meltings, 

Surveyor  of  Money-Presses, 

Chief  Engraver, 

Second  Engraver, 

Medallist,  and 

Clerk  Assistant  and  Deputy  Master. 
Besides  these  there  are  four  clerks  in 
the  Mint-office,  two  porters,  and  two  or 
three  other  inferior  persons. 

The  Company  of  Moneyers  receive  a 
rate  on  the  coinage,  conditionally  40/.  to 
each  member  when  the  coinage  is  under 
500,000/. 

Ending  (vol.  i.,  p.  5I-r;8^;  hiis  given  the 
tables  of  fees  and  wages  for  the  several 
officers  in  the  vears  1584,  1599,  1649, 
1689,  1739,  1743,  and  1797. 

A  comparative  statement  of  the  salaries 
and  allowances,  contingent  expenses,  and 
rates  of  coinage,  between  the  establish-- 
inents  of  the  French  and  English  mints 
in  1836  will  be  found  p.  87-89  of  the 
Appendix  to  the  *  h'eport  from  the  Select 
Committee  of  the  House  of  Commons  on 
the  Roval  Mint,*  ordered  to  be  printed 
3uth  June,  1837. 

In  ancient  times  extraordinary  methods 
were  resorted  to  /n  orrler  to  furnish  the 
mint  with  workmen.  Thus  in  the  31st 
Henry  III ,  a  writ  was  issued,  authorising 
Keyner  de  Brussell  to  bring  into  l*>ng- 
land,  from  beyond  the  seas,  persons 
skilled  in  the  coinage  and  exchange  of 
silver,  to  work  in  the  kingdom  at  the 
king's  charge.  (Pat.,  31  Hen.  III.,  ni. 
3.)  And  in  the  25th  Edw.  III.,  Henry 
de  Bru.s.sell  and  John  de  Cicestra,  musters 
of  the  mint,  were  a{)y)ointed  by  letters- 
patent  to  choose  and  take  as  many  gold- 
smiths, smiths,  and  other  workmen  in 
tJae  city  of  London  and  other  places .  where 


it  might  seem  expedient  to  them,  as 
should  be  necessary  for  the  works  of  the 
mint  in  the  Tower  of  London ;  and  to 
bring  the  said  workmen  to  the  said  Tower, 
and  to  place  them  there  to  work  at  the 
wages  allowed  by  the  said  masters.  And 
any  of  them  which  should  be  rebellious 
in  that  case,  to  seize  and  arrest,  and  to 
detain  in  pi'isou  within  the  said  Tower, 
and  to  keep  in  safe  custody  until  the  king 
should  determine  upon  their  punishment. 
These  letters  were  directed  to  all  sheriffs, 
&c.,  who  were  commanded  to  assist  the 
said  masters  in  carrying  their  provisions 
into  execution.  (Pat,,  25  Edward  III., 
p.  2,  m.  13  dors.)  This  power  to  take 
workmen,  kc,  for  the  service  of  the  mint 
was  not  discontinued  in  the  reign  of  Eli- 
zabeth. {Indent,  with  Lorison,  14  Eliza- 
beth, in  Had.  MSS.,  Brit.  Mus.,  698.) 

The  custom  of  placing  the  moneyer's 
name  upon  the  coins  prevailed,  as  already 
observed,  at  a  very  early  period ;  indeed 
we  find  it  upon  the  money  of  Ecghberht, 
king  of  Kent,  which  is  the  second  in 
point  of  antiquity  in  the  Anglo-Saxon 
series,  and  must  be  dated  about  the  mid- 
dle of  the  seventh  century.  It  was 
usually  stamped  upon  the  reverse  of  the 
coin,  but  in  some  few  instances  it  is  found 
upon  the  obverse,  whilst  the  name  of  the 
king  is  removed  to  the  other  side.  The 
names  of  two  moneyers  sometimes  occur 
upon  the  same  coin.  From  the  time  of 
Aethelstan,  with  some  few  exceptions 
only,  the  name  of  the  town  was  added, 
probably  in  conformity  to  his  law  that 
the  money  should  be  coined  within  some 
town.  (Wiikins,  Lecf.  Anglo-Sax,,  p. 
319.)  The  name  of  the  moneyer  is  not 
found  lower  than  the  reign  of  Edward  I., 
but  that  of  the  mint  was  not  entirely 
disused  in  the  last  year  of  Queen  Eliza- 
beth. 

The  mode  of  coinage  in  early  times  in 
this  country,  was  very  rude ;  the  sole 
expedient  employed  being  to  fix  one  die 
firmly  in  a  wooden  block,  and  to  hold  the 
other  in  the  hand  as  a  puncheon ;  when, 
by  striking  the  latter  forcibly,  and  re- 
peatedly, with  a  hammer,  the  impression 
required  was  at  length  worked  up.  That 
no  improvement  of  any  importance  wa» 
made  until  the  power  of  the  screw  was 
applied  to  coinage  in  the  French  mint 
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about  the  middle  of  the  sixteentii  century. 
(Le  Blanc,  Traite  Hist,  de  Alonnoi/es  de 
France,  p.  268.)  The  new  invention  was 
not  however  admitted  into  our  mint 
before  the  year  15(il,  when  it  was  used 
together  with  the  old  method  of  coining 
by  the  hammer,  until  the  latter  was 
wholly  laid  aside  in  the  14th  Charles  II., 
A.D.  16(yj.  The  coinage  has  been  gra- 
dually improved  by  giving  the  rim  of  the 
money  a  completely  circular  form,  in- 
stead of  being,  as  it  formerly  was,  ruder 
and  unfinished,  and  by  nulling  the 
edges. 

From  the  money,  when  completely 
finished,  two  pieces  are  to  be  taken  from 
every  fifteen  poitnds  weight  of  gold,  and 
two,  at  least,  from  every  sixty  pounds 
weight  of  silver,  one  for  the  private  assay 
within  the  mint,  and  the  other  for  the 
trial  of  the  Pix.  No.  347  of  the  Par- 
liamentary Papers  (Session  1845)  is  a 
copy  of  tlie  Report  of  the  Pix  jury  which 
made  the  assays  and  trials  of  Her  Ma- 
jesty's coins  in  the  Pix  of  the  mint  on 
the  17th  of  May,  1845.  "The  whole  of 
the  monies  are  weighed  and  tried  in  the 
aggregate,  and  from  the  heap  a  certain 
number  of  pieces,  about  a  pound  in 
weight,  are  taken  promiscuously,  and 
melted  into  an  ingot,  from  which  a  por- 
tion is  cut  for  the  assay.  The  computa- 
tions and  the  result  of  these  proceedings 
are  shown  in  the  verdict." 

The  following  is  the  process  which  at 
present  takes  place,  from  the  time  at 
which  an  ingot  of  gold  is  imported  into 
the  mint,  to  the  period  when  it  is  issued 
from  the  mint  in  the  shape  of  money,  as 
stated  in  evidence  to  the  committee  on 
the  royal  mint,  April  18,  1837,  by  J.  W. 
Morrison,  Esq.,  th^;  deputy-master. 

"The  bullion  or  ingots  are  brought  to 
the  mint,  and  it  being  ascertained  that 
such  ingot  has  been  melted  by  approved 
refiners  in  the  ti'ade,  and  also  an  assay 
upon  the  purchase  by  the  king's  assayer, 
they  are  taken  into  the  master's  assay- 
office,  where  pieces  are  cut  out  for  him 
to  assay ;  the  ingots  are  then  locked  up 
under  the  keys  of  the  deputy-master, 
comptroller,  and  king's  clerk,  and  as  soon 
as  the  ingots  are  reported  by  the  master 
assayer,  they  are  weighed  by  the  weigher 
Aud  teller  in  the  mint-office,  iu  the  pre- 


sence of  the  importer  and  the  mint 
officers  and  the  clerks,  who  calculate  tlw 
fineness  of  each  ingot,  and  ascertain  the 
standard  value  of  the  whole  importation, 
when  a  mint  bill  and  receipt  is  given  to 
t'ne  importer,  signed  by  the  deputy-mas- 
ter and  witnessed  by  the  comptroller  and 
king's  clerk ;  the  mint  being  bound  to 
return  an  equal  weight  of  standard  coin. 
The  ingots  are  then  made  up  into  pots  of 
a  certain  weight,  and  a  portion  of  alloy 
or  fine  metal  calculated,  which  is  to  be 
added  in  the  melting  to  produce  the 
standard;  they  are  then  cast  into  bars 
fit  for  the  money er's  operation  ;  an  assay 
being  made  by  the  king's  assayer,  with 
reference  to  the  delivery  of  the  bars, 
from  a  sample  taken  from  each  pot  by 
the  surveyor  of  melting  for  that  assay, 
tlie  moneyer  rolls  the  bars  to  proper 
thickness,  and  cuts  out  the  piece  for  the 
stamping  of  the  intended  coin  ;  and  hav- 
ing made  that  piece  of  the  right  weight, 
they  are  coined,  and  are  put  into  bags  of 
a  given  weight  to  be  examined  by  the 
liing's  assayer.  the  comptrnJle"  tb»  king's 
clerk,  weigher  ana  teller,  at  the  process 
called  the  pix.  The  money  is  then 
locked  up  till  the  assay  is  reported  by 
the  king's  assayer,  when  it  is  delivered 
to  the  owner  weight  for  weight,  as  ex- 
pressed in  the  mint  bill  which  had  been 
given,  and  which  bill  and  receipt  are 
tlien  returned." 

The  largest  amount  of  gold  and  silver 
coined  in  any  one  year  between  1816  and 
I8t5  was— gold,  1821,9,520,758/.;  silver, 
1817,  2,43rs297/.  There  is  no  seignorage 
or  charge  for  coining  gold.  In  1843  the 
seJgnorage  which  accrued  on  the  coinage 
of  silver  amomited  to  26,649/.,  and  on  cop- 
per to  21,964/.     [MoNKY,  p.  350.] 

Burke,  in  his  speech  on  economical 
reform  in  1780,  proposed  that  the  Mint 
should  be  abolished  as  a  public  esta- 
blisliment,  and  that  the  Bank  of  England 
should  take  charge  of  the  business  of 
coining.  "  The  Mint,"  he  said, "  is  a  ma- 
nufacture, and  it  is  nothing  else  ;  and  it 
ought  to  be  undertaken  upon  the  princi- 
ples of  a  manufacture:  that  is,  for  the 
best  and  cheapest  execution,  by  a  con- 
tract upon  proper  securities  and  under 
proper  regulations." 

There  is  a  provision  iu  the  Act  <4 
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Union  for  iiiaiiitaiuinu  a  mint  in  Scot- 


land, and  although  every  species  of  tlie  j 
money  of  Great  Britain  and  Ireland  was 
coined  in  London,  the  establishment  of  a 
mint  was  retained  in  Scotland  for  above 
a  century  after  the  union. 

The  reader  may  consult  the  Report 
from  the  Select  Committee  of  the  House 
of  Commons,  already  referred  to.  in  the 
Appendix  to  which  he  will  also  find 
a  large  collection  of  papers  relating  to  the 
French  mint,  the  mint  of  the  United  States 
of  North  America,  and  the  Dutch  mint. 

MISCHIEF,  MALICIOUS.  [Ma- 
jL,icious  Injuries.] 

MISDEMEANOUR.  [Law,  Crimi- 
nal, p.  181.] 

MISPRISION  OF  TREASON.  [Law, 
CriiMINAL,  p.  187,  ?Jo/e.] 

MOiNACHISM,  MONASTERIES. 
[Monk.] 

MODUS.    [Tithes.] 

MONARCHY.     [See  p.  362.] 

MONEY  is  the  medium  of  exchange 
by  which  the  value  of  commodities  is  es- 
timated, and  is  at  once  the  representative 
and  equivalent  of  such  value. 

Barter  is  naturally  the  first  form  in 
which  any  commerce  is  carried  on.  A  man 
having  produced  or  obtained  more  of  any 
article  than  he  requires  for  his  own  use, 
exchanges  a  part  of  it  for  some  other  ar- 
ticle which  he  desires  to  possess.  But  this 
simple  fonn  of  exchange  is  adapted  to  a 
rude  state  of  society  only,  where  the  ob- 
jects of  exchange  are  not  numerous,  and 
where  their  value  has  not  been  ascer- 
tained with  precision.  As  t^oon  as  the  re 
lations  of  civilized  life  are  established  in 
a  community,  some  medium  of  exchange 
becomes  necessary.  Objects  of  every  va- 
riety are  l)ought  and  sold,  the  production 
of  which  reqtiires  various  amounts  of  la- 
bour ;  these  atdifterent  times  are  relatively 
abundant  or  scarce ;  labour  is  bargained 
for  as  well  as  its  products :  and  at  length 
the  exchangeable  value  of  things,  in  rela- 
tion to  each  other,  becomes  defined  and 
needs  some  common  standard  or  measure, 
by  which  it  may  be  expressed  and  known. 
It  is  not  sufficient  to  know  that  a  given 
quantity  of  corn  will  exchange  for  a  given 
quantity  of  a  man's  labour,  for  their  rela- 
tive value  is  not  always  the  same  ;  but  If 
a  standard  be  established  by  which  each 


can  be  measured,  their  relative  value 
can  always  l)e  ascertained  as  well  as  their 
positive  value,  independently  of  each 
other. 

As  a  measure  of  value  only  money  is 
thus  a  most  important  auxiliary  of  com- 
merce. One  commodity  from  its  nature 
must  be  measured  by  its  weight,  another 
by  its  length,  a  third  by  its  cubic  con- 
tents, others  by  their  number.  The  diver- 
sity of  their  nature,  therefore,  makes  it 
impossible  to  apply  one  description  of 
measure  to  their  several  quantities ;  but 
the  value  of  each  may  be  measured  by  one 
standard  common  to  all.  Until  such  a 
standard  has  been  agreed  upon,  the  diffi- 
culties of  any  extensive  commerce  are 
incalculable.  One  man  may  have  nothing 
but  corn  to  offer  for  other  commodities, 
the  owners  of  which  may  not  have  ascer- 
tained the  quantity  of  corn  which  would 
be  an  equivalent  for  their  respective  goods. 
To  effect  an  exchange  these  parties  woi'.'id 
either  have  to  guess  what  quantity  of  each 
kind  of  goods  might  justly  be  exchanged 
for  one  another,  or  would  be  guided  by 
their  own  experience  in  their  particular 
trades.  Whenever  they  wanted  a  new  com- 
modity their  experience  would  fail  them, 
and  they  must  guess  once  more.  But 
with  money  all  becomes  easy ;  each  man 
affixes  a  price  to  his  own  commodities, 
and  even  if  barter  should  continue  to  be 
the  form  in  which  exchanges  are  effected, 
every  bargain  could  be  made  with  the 
utmost  simplicity :  for  commodities  of 
every  description  would  have  a  denomin- 
ation of  value  affixed  to  them,  common  to 
all  and  understood  by  every  body. 

But  however  great  may  be  the  import- 
ance of  money  as  a  measure  of  value  in 
facilitating  the  exchange  of  commodities, 
it  is  infinitely  more  important  in  another 
character.  In  order  to  exchange  his 
goods  it  is  not  sufficient  that  a  man  should 
be  able  to  measure  their  value,  but  he  must 
also  be  al)le  to  find  others  who,  having  a 
different  description  of  goods  to  offer  as 
an  equivalent,  are  willing  to  accept  his 
goods  in  exchange,  in  such  quantities  as 
he  wishes  to  dispose  of.  Not  to  enlarge 
upon  the  obvious  difficulties  of  barter: — 
supi'ose  one  man  to  have  nothing  but  corn 
to  sell,  and  another  nothing  but  bricks ; 
how  can  any  exchange  be  effecte\l  uuU^tiS 


MONEY. 


[346] 


MONEY. 


1 


each  should  happen  to  require  the  other's 
goods  ?  But  presuming  that  this  is  actu- 
ally the  case,  is  it  probable  that  each  will 
require  as  much  of  the  otlier  as  will  be  an 
exact  equivalent ;  or  in  other  words,  as 
much  as  represents  an  equal  amount  of 
labour  ?  Such  a  coincidence  might  occur 
once  or  twice,  but  it  is  not  conceivable 
that  it  should  occur  often.  Corn  is  con- 
sumed annually:  but  bricks  once  pro- 
duced endure  for  many  years  ;  and  their 
interchange  between  two  persons  in  equal 
proportions,  for  any  length  of  time,  would 
therefore  be  extremely  inconvenient.  In 
order  to  dispose  of  his  corn,  the  producer 
might  buy  the  bricks  and  dispose  of  them 
to  others ;  but  in  that  case,  in  addition  to 
the  business  of  growing  corn  he  must  be- 
come a  seller  of  bricks.  But  human  la- 
bour has  a  natural  tendency  to  a  division 
of  employments ;  and  as  society  ad- 
vances in  wealth  and  in  the  arts  of 
life,  men  confine  themselves  more  and 
more  to  distinct  occupations,  instead  of 
practising  many  at  the  same  time.  [Di- 
vision OF  Employments.]  With  this 
tendency  a  system  of  simple  barter  is  ob- 
viously inconsistent;  as  by  the  one.  a 
man  is  led  to  apply  the  whole  of  his  la- 
bour to  one  business  :  by  the  other,  he  is 
drawn  into  many.  By  the  one  he  has 
only  to  produce  and  sell :  by  the  other  he 
must  also  buy  what  he  does  not  want 
himself,  and  become  a  trader. 

But  all  these  difficulties  are  removed  if 
some  one  conmiodity  can  be  discovered 
which  represents  a  certain  amount  of  la- 
bour, and  which  all  persons  agree  to  ac- 
cept as  an  equivalent  for  the  products  of 
their  own  industry.  If  such  a  commodity 
be  found,  it  is  no  longer  necessary  for 
men  to  exchange  their  goods  directly  with 
each  other :  they  have  a  medium  of  ex- 
change, which  they  can  obtain  for  their 
own  goods,  and  with  which  they  can  pur- 
chase the  goods  of  others.  This  medium, 
whatever  it  may  be,  is  Money. 

When  money  has  assumed  the  charac- 
ter of  a  medium  of  exchange  and  equi- 
valent of  value,  the  cumbrous  mechanism 
of  barter  gives  place  to  commerce.  But 
what  must  be  the  qualities  of  an  article 
which  all  men  are  willing  to  accept  for 
the  products  of  their  own  labour  ?  It  is 
.  uow  110  longer  like  a  weight  or  measure, 


the  mere  instrument  for  assessing  the 
value  of  commodities;  but,  to  use  the 
words  of  Locke,  *'  it  is  the  thing  bar- 
gained for  as  well  as  the  measure  of  the 
bargain."  A  bargain  is  complete  v/hen 
money  has  been  paid  for  goods  ,  it  has  no 
r<iference  to  the  price  of  other  goods,  nor 
to  any  circumstance  whatever.  One  party 
parts  with  his  goods,  the  other  pays  his 
money  as  an  absolute  equivalent.  But 
though  money  as  a  medium  of  exchange 
thus  differs  from  money  as  a  mere  stand- 
ard of  value ;  yet  in  both  characters  it 
should  possess,  if  it  be  possible,  one 
quality  above  all  othei-s — an  invariable 
equality  of  value  at  all  times  and  under 
all  circumstances.  As  a  measure  of 
value  it  is  as  essential  that  it  should  always 
be  the  same,  as  that  a  yard  should  al- 
ways be  of  the  same  length.  And  unless, 
as  a  medium  of  exchange,  its  value  be 
always  the  same,  all  bargains  are  dis- 
turbed. He  who  gives  his  labour  or 
his  goods  to  another  in  exchange  for  a 
delusive  denomination  of  value  instead  of 
for  a  full  equivalent  which  he  expects  to 
receive,  is  as  much  defrauded  as  one  who 
should  bargain  for  a  yard  of  cloth  and 
receive  short  measure. 

But    however    desirable    may   be   the 
invariableness  of  money,  complete   uni- 
formity  of   value    is    an    impossibility. 
There  is  no  such  tiling  as  absolute  value. 
All   descriptions  of  measures  correspond 
!  with  absolute  qualities,   such  as  length, 
!  weight,  and  number,  and  may  be  invari- 
able.    But  as  value  is  a  relative  and  not 
\  an  absolute  quality,  it  can  have   no  in- 
variable measure  or  constant  represent- 
I  ative.     The  value  of  all  commodities  is 
I  continually  changing ;    some  more   and 
I  some  less  than  others.     Their  real  value 
I  depends    upon    the    quantity   of    labour 
I  expended    upon    them  ;    but    temporary 
variations   in   their  exchangeable   value 
are  caused  by  abundance  or  scarcity — by 
the  relations  which  subsist  between  supply 
and  demand.      No  commodity   yet    dis- 
[  covered  is  exempt  from  the  laws  whioh 
affect  all  others.     If  precisely  the  same 
quantity  of  labour  were  required   for  a 
long   series  of  years   to   produce  equal 
quantities    of    any   commodity,  its   real 
value  would  remain  unchanged ;  but  if  it 
were  at  the  same  time  an  object  of  de- 
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maTid  amongst  men,  variations  in  tlie 
proportion  between  its  supply  and  the 
demand  for  it  would  affect  its  exchange- 
able value.  It  follows  therefore,  that  to 
be  an  invariable  standard,  money  must 
always  be  produced  by  the  same  amount 
of  labour,  and  in  such  quantities  as  shall 
constantly  bear  the  same  proportion  to 
the  demand  for  it. 

But  even  if  any  description  of  money 
could  be  invented  which  possessed  these 
extraordinary  qualities,  the  value  of  all 
other  articles  would  still  be  variable,  and 
thus  its  representative  character  would  be 
disturbed.  At  one  time,  for  example,  a 
given  denomination  of  money  will  repre- 
sent a  certain  number  of  bushels  of  wheat ; 
at  another  time,  the  same  money,  un- 
changed in  real  value  or  in  demand,  will 
represent  a  much  greater  number.  Every 
application  of  machinery,  every  addition 
to  the  skill  and  experience  of  mankind 
facilitates  production,  and  by  saving 
labour  reduces  the  real  value  of  com- 
modities. Their  value  is  also  liable  to 
temporary  depreciation  from  other  causes, 
from  too  abundant  a  supply,  or  from  an 
insufficient  demand.  But  if  money  main- 
tain tlie  same  value,  in  relation  to  itself, 
notwithstanding  the  diminished  value  of 
other  articles,  its  proportionate  value  is 
practically  increasing.  The  consequences 
of  a  growing  disproportion  between  the  re- 
presentative value  of  money  and  the  value 
of  commodities  are  these:  1st.  a  producer 
has  to  give  a  larger  quantity  of  his  goods 
than  before  for  the  same  amount  of  money. 
2ndly,  Those  who  are  entitled  to  pay- 
ments in  money,  receive  the  value  of  a 
greater  quantity  of  commodities  than 
they  would  have  received  if  the  relative 
value  of  money  and  of  commodities  had 
not  been  distui'bed.  It  follows  from  these 
circumstances,  that  as  a  general  rule,  iill 
creditors  whose  debts  have  been  calcu- 
lated in  money  derive  advantage  from 
any  increase  in  its  value  relatively  to 
commodities;  while  debtors  derive  bene- 
fit from  any  circumstance  which  raises 
the  value  of  commodities,  as  compared 
with  that  of  money :  whether  it  be  by 
increasing  the  value  of  the  former,  or  by 
depreciating  the  value  of  the  latter.  To 
make  these  principles  intelligible  the  fol- 
lowing example  may  not  be  superfluous : 


Suppose  a  farmer  to  hold  land  under  a 
lease  for  twenty-one  years  at  a  money 
rent ;  and  that  from  any  cause  the  value 
of  agricultural  produce  is  no  longer  re- 
presented by  money  in  the  same  manner 
as  when  the  arrangement  was  entered 
into  with  his  landlord,  but  that  the  value 
of  money  has  been  relatively  inereasi'd. 
In  order  to  pay  his  rent,  he  must  now  sell 
a  larger  proportion  of  his  produce,  even 
though  its  production  may  have  cost  him 
as  much  as  ever.  On  the  other  hand,  his 
landlord  receives  the  same  money  rent, 
but  is  able  to  purchase  more  commodities 
than  before  on  account  of  the  increased 
comparative  value  of  money. 

Thus  far  we  have  thought  it  convenient 
to  confine  ourselves  to  the  abstract  quali- 
ties and  uses  of  money,  and  to  explain 
such  general  principles  only  as  are  in- 
troductory to  the  consideration  of  parti- 
cular kinds  of  money,  and  of  the  modes  of 
using  and  regulating  them. 

In  all  ages  of  the  world,  and  in  nearly 
all  countries,  metals  seem  to  have  been 
used,  as  it  were  by  common  consent,  to 
serve  the  purposes  of  money.  It  is  true, 
that  other  articles  have  also  been  used, 
and  still  are  used,  such  as  paper  in  highly 
civilized  countries,  and  cowrie  shells  in 
the  less  civilized  parts  of  Africa ;  but  in 
all,  some  portion  of  the  currency  has  been 
and  is  composed  of  metals.  We  read  of 
metals  amongst  the  Jews,  the  Chinese,  the 
Egyptians,  the  Persians,  the  Greeks,  the 
Romans.  In  the  earliest  annals  of  com- 
merce they  are  spoken  of  as  objects  of 
value  and  of  exchange ;  and  wherever 
commerce  is  carried  on  they  are  still 
used  as  money.  But  as  they  were  intro- 
duced, for  this  purpose,  in  very  remote 
times,  it  is  not  probable  that  they  were 
selected  because  their  value  was  supposed 
to  be  less  variable  than  that  of  other  com- 
modities. More  than  two  thousand  years 
ago,  indeed,  Aristotle  saw  clearly  (but 
what  did  he  not  see  clearly  ?*)  that  the 


*  Many  important  principles  of  political  eco- 
nomy, flu;  <iisc()Vi'ry  of  vvliich  is  attributed  to 
Adam  Smith  and  other  modern  writers,  may  be 
found  in  the  works  of  Aristotle,  expressed  "with 
wonderful  precision  and  clearness.  Mr.  M'Cul- 
loch,  for  example,  refers  to  Fx)pke  as  the  first  who 
laid  it  down  that  laliour  is  the  source  of  value ; 
but  the  same  principle  wa«  ailirmed  by  Ari&totle 
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principal  use  of  metallic  money  was  that 
Its  value  was  less  fluctuating  than  that  of 
most  other  substances  {Ethic,  JVicom.v.  5). 
But  however  clearly  this  great  philoso- 
pher may  have  observed  the  true  charac- 
ter of  money,  many  ages  after  the  cir- 
culation of  metals,  those  who  first  used 
them  were  men  engaged  in  common 
barter,  who  considered  their  own  conve- 
nience and  security  without  reference  to 
any  general  objects  of  public  utility.  They 
must  have  used  metals,  not  as  a  standard 
of  value,  but  as  an  article  of  exchange, 
which  facilitated  their  barter.  All  metals 
are  of  great  utility  and  have  always  been 
sought  with  eagerness  for  various  pur- 
poses of  use  and  ornament:  but  gold 
and  silver  are  especially  objects  of  desire. 
Their  comparative  scarcity,  the  difficulty 
and  labour  of  procuring  them,  their  ex- 
traordinary beauty,  their  singular  purity, 
their  adaptation  to  purposes  of  art,  of 
luxury,  and  display ;  their  durability  and 
compactness ;  must  all  have  contributed 
to  render  them  most  suitable  objects  of 
exchange.  They  were  easily  conveyed 
from  place  to  place;  a  sn)all  quantity 
would  obtain  large  supplies  of  other  arti- 
cles ;  they  were  certain  to  find  a  market ; 
none  would  refuse  to  accept  articles  in 
payment  which  they  could  immediately 
transfer  to  others:  and  thus  gold  and 
silver  naturally  became  articles  of  com- 
merce, readily  exchangeable  for  all  other 
articles,  before  they  were  circulated  as 
money,  and  were  acknowledged  as  such 
by  law  and  custom. 

The  transition  of  the  precious  metals 
from  the  condition  of  mere  articles  of  ex- 
change, amongst  many  others,  to  that  of 
a  recognised  standard  of  value  by  which 
the  worth  of  all  other  articles  was  esti- 
mated, was  very  natural.  Merchants 
carrying  their  wares  to  a  distant  market 

in  more  than  one  part  of  his  works,  and  more  ac- 
curately than  by  lx)cke  (  Ethii:.  A'icom.  v.  5) 
Again,  he  perceived,  perhaps  as  distinctly  as  any 
other  writer,  the  distinction  between  productive 
and  unproductive  labour  (Metaph.  ix.  8).  As 
another  example  we  would  refer  to  his  account 
of  the  orifiin  of  barter,  its  development  into  com- 
merce, and  the  connexion  of  the  latter  with  the 
use  of  money  (Pol.  i.  6).  And,  lastly,  any 
economist  must  be  struck  with  his  clear  percep- 
tion of  the  relations  between  a  division  of  em- 
Eloyments  and  the  exchange  of  fhe  products  of 
\bout  {lb.  ii.  a). 


would  soon  find  it  necessary  to  calculate 
the  quantity  of  gold  and  silver  which  they 
could  obtain,  rather  than  the  uncertain 
quantities  and  bulk  of  other  commodities. 
I'hey  would  not  know  what  articles  it 
would  be  prudent  to  buy  until  they 
reached  the  market  and  examined  their 
quality  and  prices :  but  a  little  experience 
would  enable  them  to  predict  the  quan- 
tity of  gold  and  silver  which  would  be  an 
equivalent  for  their  own  merchandise. 
Merchants,  from  diilerent  parts  of  the 
world,  meeting  one  another  in  the  same 
markets,  and  finding  the  convenience  of 
assessing  the  value  of  their  goods  in  gold 
and  silver,  would  begin  to  offer  them  for 
certain  quantities  of  those  metals,  instead 
of  engaging,  more  directly,  in  bartering 
one  description  of  goods  for  another ;  and 
thus,  by  the  ordinary  course  of  trade, 
without  any  law  or  binding  custom,  the 
precious  metals  would  become  the  mea- 
sure of  value  and  the  medium  of  ex- 
change. 

But  when  gold  and  silver  had  attained 
this  position  in  commerce,  they  were  not 
the  less  objects  of  barter ;  nor  were  they 
distinguishable,  in  character,  from  any 
other  articles  of  exchange.  They  were 
weighed,  and  being  of  the  required  fine- 
ness, a  given  weight  was  known  as  a  de- 
nomination of  value,  but  in  the  same  man- 
ner only  as  the  value  ol  a  bushel  of  wheat 
may  be  known.  In  the  earliest  ages  gold 
and  silver  seem  to  have  been  univers-ally 
exchanged  in  bars,  and  valued  by  weight 
and  fineness  only.  The  same  custom  ex- 
ists at  the  present  day  in  China.  There 
is  no  silver  coinage,  "  but  the  smallest 
payments,  if  not  made  in  the  copper 
tchen,  are  effected  by  exchanging  bits  of 
silver,  whose  weight  is  ascertained  by  a 
little  ivory  balance,  on  the  principle  of 
the  steelyard."  (Davis's  China,  c.  22.) 

Notvrithstanding  the  ease  with  which 
gold  and  silver  are  divided  into  the 
smallest  portions,  each  of  which  is  of  the 
same  intrinsic  purity  and  value  as  the 
others,  the  trouble  of  weighing  each 
piece,  and  the  difficulty  of  assaying  it, 
render  these  metals  in  bars,  or  other  un- 
fashioned  forms,  extremely  imperCect  in- 
struments of  exchange,  especially  when 
they  are  used  in  small  quantities.  How- 
ever accurately  they  may  be  weighed,  it 


MONEY, 


[  349 


MONEY. 


requires  considerable  skill  and  labour  to 
assay  them,  which  in  small  pieces  would 
scarcely  be  repaid.  Even  in  large  quan- 
tities the  difficulty  of  assaying  their  fine- 
ness, in  countries  which  have  made  con- 
siderable advances  in  the  arts,  is  greater 
than  might  be  expected.  The  Chinese 
atiect  much  accuracy  in  the  art  of  assay- 
ing. The  stamped  ingots  of  silver  in 
which  their  taxes  are  paid,  are  required 
to  contain  ninety-eight  parts  in  a  hundred 
of  pure  silver,  and  two  per  cent,  only  of 
alloy ;  and  strict  regulations  for  main 
taining  this  standard  are  rigidly  enfoi-ced. 
Hence  we  should  naturally  infer  that 
the  attention  of  merchants  and  of  all 
persons  dealing  in  silver  would  be  par- 
ticularly directed  to  the  most  accurate 
assays.  Yet,  at  Canton,  an  enormous 
trade  in  opium  has,  for  a  long  series  of 
years,  been  conducted  entirely  in  sysee 
silver,  which  has  been  found  to  contain 
so  large  au  admixture  of  gold  that  it  bears 
a  premium  of  five  or  six  per  cent,  for  ex- 
portation to  England.  (Davis's  China,  h  22.) 

If  the  Chinese  have  been  unable  to 
discover  the  presence  of  gold,  which  it 
would  be  their  interest  to  appropriate, 
liow  difficult  must  it  be  to  detect  alloys  of 
baser  metals  in  gold  or  silver  circulated 
amongst  a  people  in  the  ordinary  course 
of  trade.  To  obviate  this  difficulty 
coinage  was  introduced,  by  which  por- 
tions of  gold,  silver,  copper,  and  other 
metals  have  been  impressed  with  distinc- 
tive marks,  denoting  their  character,  and 
have  become  current  under  certain  deno- 
minations, according  to  their  respective 
weight,  finene.--s,  and  value.  These  coins 
have  always  been  issued  by  the  govern- 
ment of  each  country  as  a  guarantee  of 
their  genuineness ;  and  the  counterfeit- 
ing of  them  has  been  punished  as  a  serious 
offence  against  the  state. 

In  rich  countries  these  three  metals  of 
gold,  silver,  and  copper  are  very  con- 
venient substances  for  the  manufacture  of 
coins,  on  account  of  tlie  differences  in 
their  relative  value.  Gold  coins  contain- 
ing a  high  value  in  small  compass,  are 
convenient  for  large  payments,  silver 
coins  for  smaller  payments,  and  copper 
coins  for  those  of  the  lowest  value  ;  while 
all  the  larger  coins  are  multiples  of  the 
smaller.    These  several  descriptions  of 


coin  serve  the  ordinary  purposes  of  trade 
sufficiently  well :  they  are  universally  re- 
ceived as  money  within  the  country  in 
which  they  circulate,  and  the  principal 
part  of  all  payments  of  moderate  amount 
are  made  in  them.  But  payments  of  large 
amounts  cannot  conveniently  be  made  in 
coins  of  any  metal ;  and  in  this  and  other 
countries  paper  money  and  various  forms 
of  credit  have  been  used  as  substitutes. 
Of  these  we  shall  speak  presently  ;  but  it 
will  first  be  necessary  to  consider  the 
suitableness  of  gold  and  silver  coins  as 
standards  of  value. 

Coins  made  of  these  metals  are  not 
exempt  from  the  laws  which  govern  the 
prices  of  other  commodities.  I'hey  have 
accordingly  varied  in  their  own  value,  in 
successive  periods,  and  are  at  no  time 
secure  from  variation.  In  the  sixteenth 
century  new  mines  of  extraordinary  rich- 
ness were  opened  in  America  which  were 
worked  with  such  ease,  and  were  so  un- 
usually productive,  that  the  value  of  the 
precious  metals,  as  representatives  of  so 
nmch  labour  expended  in  their  produc- 
tion, was  loM'ered  all  over  Europe  to 
about  a  third  of  their  previous  value. 
And  thus  a  revolution,  so  to  speak,  was 
effected  in  the  gold  and  silver  coins  of 
that  period,  as  standards  of  value.  Similar 
causes  have  produced  the  same  effect,  at 
other  times,  though  not  in  the  same  de- 
gree; and  we  cannot  be  secured  against 
their  recurrence. 

If  the  production  of  gold  and  silver  be 
free,  like  that  of  other  commodities,  the 
only  circumstance  which  can  permanently 
diminish  their  value,  in  relation  to  them- 
selves at  different  periods,  is  a  reduction 
in  the  quantity  of  labour  required  for 
their  production.  But  they  are  also  liable 
to  fluctuations  in  their  value  by  reason  of 
variations  in  the  demand  for  tlu'in  in  par- 
ticular countries.  Though  fiishioiied  into 
coins,  they  retain  all  their  properties  as 
articles  of  commerce:  they  are  readily 
fused  into  other  forms,  and  rendered 
available  for  all  purposes  of  use  and  orna- 
ment; and  the  occasions  of  commerce 
often  withdraw  them  from  one  country 
and  attract  them  elsevhere.  From  these 
causes  their  value,  instead  of  being  always 
the  same,  is  liable  to  pcrmnnent  altera- 
tions, and  also  to  occasional  ffuctuation. 
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Both  gold  and  silver  are  alike  subject 
to  these  general  laws,  and  are  therefore 
imperfect  standards  of  value.  If  one  be 
the  standard  independently  of  the  other, 
it  is  liable  to  change  in  itself,  and  also  in 
its  relation  to  other  commodities  :  if  both 
be  adopted  as  standards  at  the  same  time, 
they  will  not  only  each  vary  in  them- 
selves, and  in  relation  to  other  commo- 
dities, but  they  will  vary  also  in  regard 
to  each  other.  And  thus  another  element 
of  uncertainty  is  introduced  into  the 
coinage,  which  becomes  still  more  imper- 
fect as  a  standard. 

But  it  is  not  customary  for  the  state  to 
allow  coins  to  fluctuate  in  their  legal 
value  according  to  the  circumstances 
■which  determine  the  market  prices  of 
gold  and  silver.  Coinage  does  not  merely 
authenticate  the  weight  and  fineness  of  a 
piece  of  metal,  leaving  it  to  find  its  own 
level  in  exchange  for  other  commodities ; 
but  it  attaches  to  it  a  definite  value,  by 
fixing  the  standard  price  of  the  metal  as 
well  as  the  weight  and  fineness  of  the 
coin.  The  object  of  this  regulation  is  to 
maintain  a  greater  equality  in  the  stan- 
dard ;  and  as  regards  small  fluctuations 
in  the  value  of  the  precious  metals,  it  will 
generally  have  that  effect.  But  if  any 
considerable  disproportion  should  arise 
between  the  standard  price  of  bullion  and 
the  market  price,  no  such  regulation  can 
prevent  a  practical  change  in  the  stan- 
dard. If  the  market  price  should  be- 
come considerably  higher  than  the  stan- 
dard price,  the  coins  would  be  melted 
down  for  the  sake  of  the  profit  arising 
from  the  difference.  If  it  should  become 
considerably  lower  for  any  length  of 
time,  the  value  of  the  coins,  though  no- 
minally unchanged,  would  in  fact  be  de- 
preciated ;  for  they  would  exchange  for  a 
less  quantity  of  other  commodities  than 
they  exchanged  for  before.  And  thus  a 
currency  composed  exclusively  of  metals 
cannot  be  made  an  accurate  standard  of 
value  by  any  expedients  of  law. 

We  may  here  remark,  however,  that  a 
seignorage,  or  charge  by  government  to 
cover  the  expenses  of  coinage,  acts  as  a 
protection,  within  certain  limits,  against 
the  melting  of  coins,  because  unless  their 
value  be  depreciated  by  over-issue,  the 
^hole  charge   will    be  added   to    tieir 


value  as  coins,  and  will  be  lost  when  they 
are  melted.  For  this  amongst  other  rea- 
sons a  seignorage  should  always  be 
charged  by  the  state. 

There  is  yet  another  imperfection  in 
coins,  as  standards  of  value.  Notwith- 
standing their  natural  durability,  they  ai-e 
subject  to  continual  wear,  and  must  be 
gradually  diminished  in  weight.  They 
are  also  exposed  to  the  fraudulent  expe- 
riments of  men  whose  trade  it  is  to  rob 
them  of  a  portion  of  their  weight  by  arti- 
ficial wear.  The  value  of  coins  is  there- 
fore certain  to  be  continually  depreciated 
by  loss  of  weight,  apart  from  any  othej 
causes  of  variation. 

From  all  these  circumstances  it  is  evi- 
dent that  gold  and  silver  coins  have  qua- 
lities inherent  in  them  which  render  them 
necessarily  imperfect  standards  of  value, 
with  whatever  care  and  skill  they  may 
be  regulated.  But,  in  addition  to  these 
natural  causes  of  imperfection,  othera 
have  been  artificially  produced  by  errone- 
ous or  dishonest  political  expedients. 
There  is  no  country  perhaps  in  which  the 
coinage  has  never  been  debased  by  the 
government.  Debasement  of  coins  was 
formerly  a  common  artifice  for  increasing 
the  revenue  of  states,  and  it  has  been 
effected  in  three  different  ways : — 1,  by 
diminishing  the  quantity  of  metal,  of  the 
standard  fineness,  in  coins  of  a  given  de- 
nomination ;  2,  by  raising  their  nominal 
value  and  ordaining  that  they  shall  pass 
current  at  a  higher  rate ;  and,  3,  by  de- 
basing the  metal  itself— f.  e.  by  leaving 
the  coin  of  the  same  weight  as  before,  but 
reducing  the  quantity  of  pure  metal  and 
increasing  the  quantity  of  alloy.  In  all 
these  ways  have  the  coins  of  England 
been  debased  at  different  periods  of  our 
history ;  and  to  so  great  an  extent  were 
they  debased  by  successive  kings,  that 
from  the  Conquest  to  the  reign  of 
Queen  Elizabeth,  the  total  debasements  of 
the  silver  coins  have  been  estimated  at  Cj 
per  cent.  (Lord  Liverpool  On  Coins,  p.  35.) 
13y  expedients  of  an  opposite  character 
the  standard  of  coins  may  be  artificially 
raised ;  and  the  result  of  measures  con- 
nected with  the  coinage  of  this  couniiy 
was,  that  in  a  period  of  115  years,  from 
the  1st  James  I.  to  the  1st  George  I.  the 
value  of  gold  coins,  as   compared    with 
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silver  coins,  was  raised  39  per  cent  (Ibid, 
p.  84.)  No  further  examples  are  needed 
to  prove  the  inconstancy  of  coins  as  a 
standard,  when  they  form  the  sole  cur- 
rency of  a  country. 

But  notwithstanding  these  imperfec- 
tions, the  convenience  of  gold  or  silver 
coinage,  as  money,  has  led  to  the  uni- 
versal adoption  of  one  or  the  other,  or  of 
both  conjointly,  as  the  standard  of  value. 
The  objections  to  a  double  standard  have 
already  been  noticed,  but  throughout  a 
long  period  of  the  history  of  this  country 
we  find  gold  and  silver  prevailing  equally 
as  standards.  There  appears  to  have  been 
no  public  coinage  of  gold,  at  the  royal 
mints,  prior  to  the  41st  Henry  III.  The 
gold  pennies  coined  at  that  time  were 
expressly  declared  not  to  be  a  legal  tender, 
and  never  obtained  a  very  general  circu- 
lation. Silver  was  then  the  universal  me- 
dium of  exchange,  and  the  people  were 
unaccustomed  to  the  use  of  gold  as  money : 
but  as  their  commerce  and  riches  in- 
creased gold  naturally  became  more  con- 
venient for  large  payments.  The  results 
of  this  progress  became  apparent  in  the 
reign  of  Edward  III.,  who  established  a 
general  circulation  of  gold  coins,  which, 
though  partially  introduced  nearly  a  hun- 
dred years  before,  by  Henry  III,,  had 
not  been  continued  by  his  successors. 
From  this  time  gold  and  silver  coins  cir- 
culated together,  and  were  both  legal 
tenders.  To  what  an  extent  their  relative 
value  varied  at  different  periods,  has 
already  been  noticed ;  but  they  were 
equally  recognised  by  law  as  authorised 
standards  of  value  in  all  payments  what- 
ever, until  the  year  1774,  when  it  was 
declared  by  statute  (14  Geo.  III.  c.  42) 
that,  in  future,  silver  coins  should  not  be 
a  legal  tender  in  payment  of  any  sum  ex- 
ceeding 25/.,  except  according  to  their 
value  by  weight,  at  the  rate  of  5s.  'Id.  an 
ounce.  This  was  a  temjjorary  law,  but 
was  continued  by  several  statutes  until 
the  year  18IG,  when  the  legal  tender  of 
silver  coins  was  further  restricted  to  pay- 
ments not  exceeding  forty  shillings  (5(i 
Geo.  III.  c.  G8).  And  thus,  as  all  large 
payments  were  made  and  calculated  in 
gold  coins,  they  became  the  sole  standard 
of  value,  50  far  as  coinage  alone  was  the 
real  medium  of  exchange. 


The  expediency  of  adopting  gold  as 
the  standard  instead  of  silver,  has  been  a 
question  of  much  doubt  and  controversy 
amongst  the  highest  authorities  upon  mo- 
netary affairs.  It  was  the  opinion  of 
Locke,  of  Harris,  and  Sir  William  Petty 
(all  great  authorities)  that  silver  was 
the  general  money  of  account  in  England, 
and  the  measure  of  value  in  its  com- 
mercial dealings  with  other  countries. 
Its  general  adoption  for  such  purposes  was 
urged  as  a  proof  of  its  superiority  as  money 
over  gold ;  and  of  this  opinion  are  many 
thinkers  of  high  authority  at  the  present 
day.  On  the  other  hand  it  has  been  ar- 
gued, that  the  metal  of  which  the  chief 
medium  of  exchange  is  fabricated,  should 
have  reference  to  the  wealth  and  com- 
merce of  the  country  for  which  it  is  in- 
tended ;  that  copper  or  silver  coins  of  the 
lowest  denominations  suffice  for  the  con- 
venience of  a  very  poor  country ;  but  that 
as  a  country  advances  in  wealth  its  com- 
mercial transactions  are  more  costly  and 
require  coins  of  corresponding  value.  As 
a  matter  of  convenience  this  is  undoubt- 
edly true.  Gold  is  the  standard  in  Eng- 
land; silver  is  the  standard  in  France; 
and  the  comparative  facility  of  effecting 
large  payments  in  the  current  coins  of  th* 
two  countries  can  admit  of  little  doubt. 
Habit  will  familiarize  the  use  of  silver, 
and  render  a  people  insensible  to  its  in- 
convenience; but  it  is  certain  that  in 
England  fifty  sovereigns  can  be  carried 
about  in  a  man's  waistcoat  pocket,  while 
in  France  the  value  of  that  sum  in  silver 
would  weigh  about  48  lbs.  troy  :  so  heavy 
and  bulky,  indeed,  would  it  be  that  a  car- 
riage would  be  required  to  convey  it  from 
one  part  of  Paris  to  another. 

But  the  convenience  of  coin  for  a  cer- 
tain class  of  payments  is  a  question  quite 
distinct  from  that  of  its  fitness  for  a 
standard  of  value.  It  is  not  necessary  to 
exclude  gold  from  the  coinage  because  it 
is  r.ot  adopted  as  the  standard  ;  it  may  be 
circulated  as  freely  as  the  people  desire 
to  use  it,  M'hile,  instead  of  being  the  legal 
standard,  its  value  may  be  calculated  in 
silver.  If  silver  be  the  standard,  a  large 
gold  coinage  may  circulate  at  tlie  same 
time  for  the  convenience  of  larger  pay- 
ments, just  as  silver  circulates  for  small 
payments  where  gold  is  the  standard,    lu 
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either  case,  however,  that  metal  which  is 
chosen  by  the  state  as  the  lawful  standard 
governs  alJ  calculations  and  bargains, 
while  the  other  metal  merely  conforms 
to  its  standard,  and  is  subsidiary  to  it. 
But  even  if  the  relative  convenience  of 
gold  or  silver  as  a  standard  were  the  sole 
question,  it  could  not  be  determined  by 
the  modes  of  effecting  large  payments 
onl3^  All  payments  are  calculated  as 
easily  in  the  coins  of  one  metal  as 
of  another,  in  whatever  form  they  may 
be  actually  effected.  But  by  far  the 
greater  number  of  bargtiins  are  made  for 
articles  of  small  value.  It  is  in  silver 
and  copper  that  the  consumption  of  all 
commodities  is  mainly  paid  for.  The 
wages  of  the  country  are  paid  and  ex- 
pended in  that  form  ;  and  in  that  form 
the  prices  of  nearly  all  the  ordinary  arti- 
cles of  daily  use  are  calculated.  How- 
«»ver  the  wholesale  bargains  of  mer- 
chants may  be  conducted,  the  goods 
oought  and  sold  by  them  are  ultimately 
distributed  to  the  consumers  in  very 
small  quantities,  the  prices  of  which  are 
estimated  in  silver  and  copper.  The  ag- 
gregate value  of  the  small  bargains  must 
be  equal  to  that  of  the  large  mercantile 
bargains  which  relate  to  the  internal 
trade  of  the  country,  and  in  frequency 
and  number  they  are,  beyond  all  com- 
parison, more  important.  It  is  certain, 
also,  that  in  the  vast  operations  of  com- 
merce the  bargains,  in  whatever  medium 
they  may  be  calculated,  are  very  rarely 
paid  for  in  any  coin  whatever,  but  are 
settled  by  various  forms  of  credit;  while 
all  minor  transactions — the  bargains  of 
daily  life — can  be  adjusted  by  money 
payments  only.  It  is  for  such  purposes, 
therefore,  that  the  metallic  currency  of 
a  country  is  mainly  needed ;  and  it  may 
be  contended  with  much  force,  that  silver 
represents  the  value  of  commodities  more 
universally  than  gold,  and  is  consequently 
a  fitter  standard. 

The  fitness  of  a  standard,  however, 
cannot  be  determined  solely  by   consi-  , 
derations  of  convenience;    for  we  must 
chiefly  regard  its  intrinsic  qualities  as  a  i 
permanent  measure  of  value.     How  shall  j 
uniformity  of  value  be  maintained  as  far 
as  practicable  in  the  money  of  a  country  ? 
is  the  main  question  to  be  determined  ; 


and  not,  Which  is  the  most  convenient 
form  in  which  to  make  bargains?  In 
what  medium  shall  the  whole  property 
of  the  country  be  valued,  from  one  year 
to  another?  By  what  standard  shall  the 
relative  value  of  all  things  be  compared  ? 
How  shall  fluctuations  be  restrained  in 
the  value  of  this  standard  itself?  These 
are  the  questions  to  be  answered. 

In  favour  of  gold  as  a  standard  it  is 
argued  that  being  less  extensively  used 
for  plate  and  other  manufactures,  it  is  less 
an  article  of  commerce  than  silver,  and  is 
confined  more  specifically  to  the  purposes 
of  money.  On  the  other  hand,  it  is  con- 
tended that  gold  is  used  in  large  quan- 
tities for  jewellery,  watches,  and  decora- 
tive purposes,  and  that  being  a  compara- 
tively scarce  material,  its  consumption,  in 
this  manner,  affects  its  quantity  and  value 
to  a  greater  extent  than  the  use  of  plate 
affects  the  price  of  silver.*  And  in  this 
argument  there  is  much  weiiiht,  for  it  is 
estimated  that  the  quantity  of  gold  com- 
pared with  the  quantity  of  silver  is  as 
1  to  50;  and  their  relative  value  is  as 
1  to  15.  (See  Bullion  Report,  1810, 
Allen's  Evidence.)  Now  it  is  evident 
that  any  variation  in  the  commercial  de- 
mand for  gold  must  be  more  sensibly  felt 
than  a  similar  variation  in  the  demand 
for  silver. 

But  it  is  not  sufficient  to  consider  the 
demand  for  the  precious  metals  as  articles 
of  consumption  only  ;  they  are  suddenly 
sought  for  in  large  quantities  for  other 
purposes.  If  the  exchanges  be  unfavour- 
able to  a  country,  its  precious  metals  are 
in  greater  demand  for  exportation  than 
its  commodities ;  or  if  there  be  a  foreign 
war,  its  metals  are  in  demand  for  the 
payment  of  the  troops  and  for  the  pur- 
chase of  food  and  munitions  of  war. 
Here  again  gold  must  feel  the  demand  to 
a  greater  extent  than  silver.  If  metals 
be  required  for  exportation  in  payment  of 
goods,  gold  is  sure  to  be  preferred  by 
merchants ;  it  is  compact  and  portable ;  a 
large  value  can  be  exported  at  a  small  cost 
and  without  difficulty ;  while  fifteen  times 
as  much  silver  must  be  taken  to  effect  the 


*  For  an  account  of  the  consumption  of  gold 
and  silver  in  various  manufactures,  see  Jacob  '  0» 
the  Precious  Metals,'  chap.  xxvi.  vol.  ii.  p.  270 
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same  purpose.  In  war  gold  is  even  more 
in  request  than  for  the  purposes  of  com- 
merce :  its  facility  of  transport  is  so  im- 
portant that  it  must  be  obtained  at  any 
cost,  and  it  is  consequently  drained  from 
all  countries  in  which  it  can  be  found 
Thus  not  only  is  gold,  from  its  limited 
quantity,  more  sensibly  affected  by  any 
increased  demand  than  silver ;  but  it  is 
more  peculiarly  liable  to  great  and  sud- 
den drains  from  any  country  in  which  it 
forms  the  standard  of  value. 

If  it  should  happen  that  one  country 
has  a  large  gold  coinage  in  circulation 
in  addition  to  all  the  bullion  which  is 
required  for  the  purposes  of  commerce, 
while  all  the  adjacent  countries  use  a 
silver  curi'ency,  and  possess  very  little 
more  gold  than  is  necessary  for  its  con- 
sumption, it  is  clear  that  whenever  a 
large  demand  for  gold  arises,  it  must  be 
directed  to  the  country  in  which  there  is 
a  gold  currency.  That  country  will  be 
immediately  used  by  all  others  as  a  rich 
gold  mine,  whence  abundance  of  metal 
without  alloy,  and  assayed  ready  to  their 
hands,  may  at  once  be  grasped,  without 
digging  in  the  earth.  No  laws  and  no 
vigilance  can  restrain  its  export :  as  soon 
as  it  is  wanted  abroad,  it  disappears  like 
water  through  a  sieve.  And  this  has 
been  the  case  with  England.  Every 
other  country  in  Europe  has  a  silver  stan- 
dard ;  and  whenever  gold  is  wanted,  her 
coinage  supplies  it.  The  extent  to  which 
gold  is  exported  when  the  foreign  ex- 
changes are  unfavourable  may  be  esti- 
mated from  the  returns  of  bullion  re- 
fciined  by  the  Bank  at  different  periods. 
On  the  28th  February,  1824,  the  Bank 
had  in  its  coffers  13,810,060/.  in  bullion; 
at  the  same  period,  in  1825,  it  had 
8,779,100/.;  on  the  31st  August  in  that 
year  its  treasure  was  reduced  to 
3,G34,324/.;  and  on  the  28th  February, 
182fi,  to  2,459,510/.  Again  in  March, 
1830,  the  bullion  amounted  to  8,003,400/ , 
but  was  reduced  bv  the  following  Feb- 
ruary to  3,938,75(;/.  A  similar  exhaus- 
tion of  treasure  was  exliibited  in  1838-9. 
In  December,  1838,  the  Bank  jwssessed 
9,<i8«,000/.  of  bullion;  and  in  August, 
1839,  no  more  than  2,444,000/. 

These  are  undoubtedly  very  strong  ob- 
jections to  a  gold  standard,  and  in  oi-der 
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to  test  them  thoroughly  it  would  be  satis- 
factory to  compare  the  actual  prices  of 
gold  and  silver,  and  estimate  their  rela- 
tive variations.  But  such  comparisons 
are  extremely  delusive,  for  there  is  no 
common  standard  by  which  to  compare 
the  price  of  each  metal.  If  silver  bt 
purchased  with  gold,  how  shall  we  deter- 
mine in  which  there  has  been  variation  ? 
Or  if  gold  and  silver  be  both  purchased 
alike  with  bank  notes,  there  is  a  standard 
wanting ;  for  the  notes  are  made  to  con- 
form to  the  value  of  the  gold,  and  not  to 
the  value  of  the  silver.  These  elements 
of  uncertainty  make  all  returns  fallacious ; 
but  if  reliance  could  be  placed  upon  them, 
the  fluctuations  in  the  price  of  silver 
bullion  would  appear  to  be  very  slightly 
greater  than  those  of  gold  (see  Bank 
Charter  Report,  1832,  Sess.  Paper,  No. 
722,  App.  p.  98 ;  Banks  of  Issue  Report, 
1841,  No.  410,  App.  p.  310).  These  results 
do  not  corroborate  the  objections  to  a  gold 
standard ;  but  it  must  be  recollected  that 
independently  of  fluctuations  in  the  prices 
of  bullion,  a  diminution  in  the  quantity 
of  money  circulating  in  a  country  raises 
the  value  of  the  remainder,  and  disturbs 
its  relation  to  the  prices  of  other  commo- 
dities. It  is  in  this  form  that  the  effects 
of  an  abstraction  of  gold  must  be  felt 
rather  than  in  the  price  of  bullion ;  and 
though  its  influence  upon  prices  is  very 
injurious,  the  cause  is  not  always  percep- 
tible. If  a  country  had  a  circulation  com- 
posed exclusively  of  gold,  it  might  some- 
times be  deprived  of  all  its  money ;  if  of 
gold  and  silver  conjointly,  it  might  some- 
times be  deprived  of  all  its  gold ;  but  no 
country  could  be  deprived  of  all,  or  nearly 
all,  its  silver  by  the  operations  of  com- 
merce. When  paper  money  is  added  to 
gold  and  silver  coins  as  part  of  the  cir- 
culation, a  country  can  always  command 
a  sufficient  quantity  of  nuniey ;  but  the 
drain  of  its  metals  has  an  important  in- 
fluence upon  the  value  of  its  circulating 
medium,  and  upon  the  operations  of  com- 
merce; but  of  these  matters  more  will  be 
said  hereafter. 

The  principal  imperfections  of  the 
precious  metals  as  standards  of  value 
have  now  been  adverted  to.  Both  of  them 
are  less  liable  to  variations  than  any  other 
known  commodity  whicli  could  oe  used 
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for  the  purposes  of  money ;  but  of  the 
two,  silver  would  appear  to  be,  upon  the 
whole,  the  most  suitable  for  a  standard  of 
value. 

But  whatever  metal  may  be  chiefly 
used  as  money,  there  is  a  disadvantage 
attending  the  circulation  of  coins  which 
remains  to  be  noticed.  To  maintain  a 
large  circulation  of  them  is  the  most  ex- 
pensive mode  of  furnishing  a  people  with 
a  medium  of  exchange.  In  the  first  place 
the  whole  value  of  the  metals  of  which 
they  are  composed,  is  subtracted  from  the 
productive  capital  of  the  country,  in  order 
to  facilitate  the  exchange  of  other  com- 
modities. Unless  this  expense  be  abso- 
lutely necessary,  it  is  an  unwise  extrava- 
gance. It  is  as  if  children  should  play  at 
cards  with  gold  counters  instead  of  ivory 
fish.  Secondly,  the  wear  and  abrasion  of 
coins  makes  it  necessary  to  supply  their 
deficiency  with  more  of  these  costly 
metals,  in  addition  to  the  amount  already 
coined.  Thirdly,  not  only  are  coins  di- 
minished in  weight,  but  great  numbers 
are  irretrievably  lost  and  destroyed. 
They  are  buried  in  the  earth  by  misers, 
and  never  found  again ;  they  are  lost  in 
the  sea;  they  are  wasted  by  fire;  they 
are  dropped  in  the  roads,  and  trampled 
under  foot  with  the  dust  and  stones. 
Every  accident  of  this  kind  diminishes 
the  wealth  of  the  country,  and  wastes  the 
products  of  its  labour.  Some  cheaper 
kind  of  money  therefore  should,  as  far  as 
[X)ssible,  be  used  as  a  substitute  for  gold 
and  silver ; — and  such  a  substitute  has  been 
found  in  paper. 

Not  only  is  paper  more  economical 
than  gold  and  silver,  but  it  is  more  con- 
venient than  either  for  effecting  large 
payments,  or  for  transmitting  sums  of 
money  to  a  distance.  In  this  respect  it 
excels  gold  more  than  gold  excels  silver. 
A  million  of  money  may  be  paid  in 
bank  notes  as  easily  as  ten  sovereigns, 
and  transmitted  to  a  distance  even  more 
easily. 

But  notwithstanding  these  advantages, 
paper  may  be  deemed  an  imperfect  in- 
strument of  exchange,  because  it  is  sub- 
ject to  forgery.  It  shares  this  defect, 
however,  with  other  kinds  of  money. 
Gold  and  silver  coins  are  counterfeited  in 
baser    metals;   paper-money  is  imitated 


by  the  forger.  But  the  more  exquisite 
the  art  with  which  a  coin  is  struck,  the 
more  difficult  is  it  to  counterfeit  its  im- 
pression ;  and,  in  the  same  manner  the 
more  elaborate  the  design  of  a  promissory 
note,  the  greater  will  be  the  obstacles  to 
forgery.  No  precautions,  perhaps,  can 
altogether  prevent  a  spurious  imitation  of 
valuable  articles;  but  the  possibility  of 
forgery  can  only  be  objected  to  the  use  of 
paper-money  in  the  same  manner  as  the 
danger  of  buying  paste  ornaments  maj 
be  urged  against  the  wearing  of  dia- 
monds. 

Paper  is  thus  as  well  suited  as  any 
other  material  for  the  purposes  of  a  cur- 
rency ;  but  its  character  is  essentially  dif- 
ferent from  that  of  other  descriptions  of 
money.  Its  cheapness,  which  renders  its 
use  economical,  prevents  it  from  being 
exchanged  as  an  absolute  equivalent  for 
other  commodities.  Gold  and  silver 
have  a  value  of  their  own,  distinct  from 
their  value  as  money ;  but,  except  in  its 
monetary  character,  paper  is  nearly 
worthless.  To  be  accepted,  therefore,  in 
exchange  for  commodities,  paper  must 
represent  some  value  besides  its  own. 

In  considering  what  that  value  may  be, 
it  will  be  convenient  to  describe  the  cha- 
racter and  functions  of  a  promissory  note. 
The  state,  a  bank,  or  some  person  of 
known  wealth,  instead  of  paying  a  sum 
of  money  in  the  ordinary  coins  of  the 
country,  issues  a  note  promising  to  pay 
that  sum,  on  demand,  to  any  person  who 
shall  present  it  for  payment.  This  is 
the  form  of  promissory  notes  which  cir- 
culate as  money :  but  there  are  also  pro- 
missory notes,  payable  at  some  particular 
period,  which,  for  reasons  which  will  be 
presently  explained,  do  not  form  part  of 
a  monetary  circulation.  Now,  in  the 
ordinary  transactions  of  life,  no  one  will 
promise  to  pay  a  sum  of  money  without 
receiving  or  expecting  to  receive  an  equi- 
valent for  it,  and  such  equivalent,  what- 
ever it  may  be,  is  the  value  represented 
by  the  note.  Suppose  that  A  in  London 
owes  B  at  Edinburgh  a  thousand  pounds, 
and  that  he  has  a  thousand  sovereigns  to 
discharge  his  debt.  Instead  of  trans- 
mitting the  gold  to  Edinburgh,  A  takes 
it  to  the  bank  and  exchanges  it  for  a 
promissory  note  of  that  amouut,  which  is 
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accepted  by  B  in  payment  of  his  debt. 
In  this  case  it  is  clear  that  the  note  re- 
presents a  thousand  sovereigns ;  and  any 
pfTson  in  whose  possession  it  may  be  can 
obtain  them  from  the  bank.  Suppose 
again  that  C  applies  to  D  for  a  loan  of 
lOOO/.,  for  the  repayment  of  which  he  is 
able  to  offer  security  in  the  shape  of 
goods  or  property  ;  and  that  D,  instead  of 
advancing  that  sum  in  money,  gives  him 
his  promissory  note  for  lOUO/.  payable  on 
demand.  In  that  case,  the  promissory 
note,  if  issued  by  a  solvent  person,  would 
be  equally  payable  in  coined  money,  but 
it  would  represent  the  security  upon 
which  it  was  given.  The  issuer  of  the 
note  will  suffer  if  that  security  be  insuf- 
ficient, for  he  has  pledged  his  own  pro- 
perty against  it;  but  the  interest  which 
he  expects  to  receive  is  a  compensation 
for  the  risk  he  incurs  in  realizing,  as  it 
were,  the  property  of  another.  A  pro- 
missory note,  it  seems,  may  therefore  re- 
present either  coined  money  or  capital  in 
any  other  form.  But  here  an  important 
question  arises  which  affects  the  entire 
character  of  paper-money.  Why  do  per- 
sons accept  promissory  notes  instead  of 
gold  and  silver?  Why  are  they  satisfied 
with  the  representative  of  value  instead 
of  receiving  the  value  itself?  For  the 
explanation  of  this  point  it  will  be  neces- 
sary to  divide  promissory  notes  into  two 
kinds,  viz.:  1,  those  issued  by  the  state, 
or  by  a  state  bank ;  and  2,  those  issued 
by  bankers,  or  other  persons  unconnected 
•with  the  state. 

1.  Promissory  notes  issued  by  the  state 
of  by  a  state  bank  ai-e  under  the  pro- 
tection of  the  law,  and  are  made  a  legal 
tender.  When  once  in  circulation  they 
discharge  debts  as  completely  as  the  cur- 
rent coin  ;  they  may  not  be  refused  in 
payment,  although  if  from  any  cause  their 
value  be  depreciated,  they  may  be  taken 
in  exchange  for  a  less  sum  than  they 
profess  to  represent.  Such  notes  are 
therefore  money,  to  all  intents  and  pur- 
poses, just  as  if  they  were  composed  of 
gold  and  silver.  Their  value  is  liable  to 
lluctuation,  according  to  the  regulations 
under  which  they  are  issued  :  but  they 
are  lawful  moniy,  coined  by  the  state  in 
paper,  instead  of  in  the  precious  metals. 
S«»ch  money  wilJ  be  current  throughout 


the  country  in  which  it  is  issued ;  but  it 
differs  from  gold  and  silver,  inasmuch  as 
it  cannot  serve  the  purposes  of  an  inter- 
national currency.  Gold  and  silver  are 
current  all  over  the  world,  and  their  value 
is  everywhere  understood ;  but  paper- 
money  is  necessarily  confined  to  the  pur- 
poses of  internal  circulation. 

2.  Promissory  notes  issued  by  bankers 
or  other  persons  unconnected  with  the 
state,  not  being  a  legal  tender,  may  be  re- 
fused in  payment  of  any  debt.  They  can 
only  be  circulated,  therefore,  with  the 
entire  concurrence  of  those  who  receive 
them.  It  is  by  means  of  banking  ac- 
commodations, however,  that  they  usually 
get  first  into  circulation.  A  person  who 
wishes  to  borrow  money  is  not  very  par- 
ticular concerning  the  form  in  which  he 
obtains  it,  and  he  willingly  accepts  a  note, 
if  it  be  offered  him  instead  of  gold.  lie 
probably  owes  money  to  another  to  whom 
he,  in  his  turn,  offers  the  note  as  payment. 
This  third  party  will  readily  accept  it,  for 
he  wishes  to  secure  the  payment  of  the 
debt,  and  if  he  distrust  the  value  of  the 
note,  he  may  immediately  call  upon  the 
party  who  issued  it,  for  gold.  When  the 
credit  and  solvency  of  a  bank  are  well 
known  in  any  neighbourhood,  its  notes 
pass  from  hand  to  hand  without  any  dis- 
trust, but  they  rarely  circulate  beyond 
the  adjacent  district.  Within  its  own 
district  they  are  received  as  money,  as 
readily  as  a  state  bank-note  is  received  all 
over  the  country  ;  beyond  its  district  they 
are  sure  to  be  returned  for  gold,  just  as  a 
Bank  of  England  note  would  be  returned 
from  Russia.  A  bank  of  issue  is  also  a 
bank  of  deposit,  and  the  people  amongst 
whom  its  notes  are  circulated  pay  them 
into  the  bank  whence  they  issued,  and 
receive  credit  for  them — not  as  notes  only, 
but  as  current  money  :  and  when  they 
draw  again  upon  their  deposits,  tliey  may 
receive  the  amount  in  gold  and  silver  or  in 
state  bank-notes.  In  this  manner  the  dis- 
tinction between  local  notes  and  other 
descriptions  of  money  is  gradually  lost 
sight  of;  they  are  readily  convertible: 
they  are  universally  circulated  :  habit 
familiarises  the  use  of  them ;  and  at 
length,  without  the  sanction  or  protection 
of  any  law,  they  become  money  :  usage, 
iind  not  the  state,  has  coined  them.  Still 
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nny  one  may  refuse  tx)  receive  them,  and 
<he  extent  of  tlieir  circulation  depends 
apon  the  credit  of  tlie  issuer.  Let  a  whis- 
per be  heard  against  his  solvency,  and  in 
a  single  day  all  his  notes  may  be  returned 
to  him  for  immediate  payment  in  the  cur- 
rency of  the  state. 

The  circumstances  which  occasion  a 
large  circulation  of  both  these  kinds  of 
paper-money  in  a  country,  are  the  con- 
v'.'iijeuce  of  such  a  circulation  and  the 
difficulty  of  obtaining  a  sufficient  coinage 
for  effecting  the  various  purposes  for 
which  money  is  used.  The  demand  for 
money  is  continually  increasing  in  pro- 
portion to  the  increase  of  commodities  in 
quantity  and  value  :  and  in  a  rapidly  im- 
pro\  ing  country  no  coinage  can  keep  pace 
with  such  an  increase.  When  piiper- 
money  is  issued  it  does  not  supersede 
gold  and  silver,  but  is  used  concurrently 
with  them.  Its  denominations  of  value 
are  the  same  as  those  of  the  coins  ;  and  if 
it  be  a  properly  regulated  currency,  its 
value  will  also  be  precisely  the  same  as 
that  of  the  coins  of  a  like  denomination. 
A  hundred  pound  note  should  be  of  pre- 
cisely the  same  value  as  a  hundred  sove- 
reigns. But  how  is  this  equality  of  value 
to  b.'  maintained  between  two  descriptions 
of  money  differing  so  materially  in  cha- 
racter ?  Gold  and  silver,  as  already  ex- 
plained, have  a  known  value  as  articles  of 
commerce,  and  their  real  value  depends 
upon  the  quantity  of  labour  required 
for  their  production.  If  this  continue 
unchanged  for  many  years,  their  ex- 
changeable value  may  still  be  liable  to 
lluctuation  by  reason  of  varying  propor- 
tions between  supply  and  demand.  The 
supply  of  them  may  be  the  same  with  an 
increased  demand :  or  the  demand  may 
remain  tiie  same  and  the  supj-Iy  be  either 
increased  or  diminished.  But  paper  has 
scarcely  any  real  value  when  used  as 
money ;  the  labour  expended  upon  it 
compared  with  its  denomination  of  value 
is  merely  nominal :  and  its  value,  sup- 
posing its  credit  to  be  good,  must  there- 
fore depend  entirely  upon  the  proportion 
which  the  quantity  issued  bears  to  the 
requirements  of  commerce.  If  less  be 
issued  than  there  is  a  demand  for,  its 
value  will  rise ;  if  it  be  issued  in  excess, 
its  value  will  be  depreciated.     So  strong 


is  the  operation  of  this  principle,  that  pro^ 
missory  notes,  which  are  a  legal  tender, 
may  even  be  raised  above  the  value  of 
gold,  though  inconvertible  into  specie, 
if  their  amount  be  sufficiently  limited. 
This  result  was  actually  produced,  after 
the  suspension  of  specie  payments  in 
1797;  when,  so  far  from  being  depre- 
ciated in  value,  bank-notes  bore  a  premium 
over  gold,  until  they  were  issued  in  excess 
and  fell  to  a  discount.  It  is  evident,  there- 
fore, that  the  valne  of  paper-money  is 
independent  of  convertibility.  If  con- 
vertible, but  issued  in  excess,  its  value 
will  be  depreciated  ;  if  inconvertible, 
but  limited  in  amount,  its  value  will  be 
sustained.  And  further,  if  govei'nment 
paper  and  local  notes  be  concurrently  in 
circulation,  and  if  either  be  issued  in 
excess,  the  value  of  both  will  be  depre- 
ciated, because  the  aggregate  quantity 
of  paper-money  will  be  increased  beyond 
the  demand  for  it. 

The  mode  of  regulating  the  issue  of 
paper-money  so  as  to  sustain  its  value  and 
to  prevent  it  from  fluctuation,  is  one  of 
those  difficult  problems  which  have  per- 
plexed theorists  and  statesmen,  and  still 
remain  to  be  completely  elucidated  by 
experience;  but  the  principles  upon  which 
any  sound  system  of  paper-currency  must 
be  founded  are  now  agreed  upon  by  the 
best  authorities. 

Let  it  be  supposed  that  no  paper-money 
is  in  circulation  but  government  notes, 
inconvertible  into  specie,  and  that  it  is 
the  desire  of  government  to  maintain 
them  at  the  same  value  as  the  gold  and 
silver  coinage.  By  what  principle  could 
the  issue  be  regulated  so  as  to  efiect  this 
object?  Gold  and  silver  maintain  a  rea- 
sonable steadiness  of  price,  as  they  are 
possessed  of  a  real  value,  and  being  in 
demand  all  over  the  world,  are  disti-i- 
buted  in  quantities  proportioned  to  the 
wants  of  each  country.  Without  any  stan- 
dard price  being  fixed  by  the  state,  their 
value  will,  therefore,  be  self-p^gulated ; 
but  paper-money,  not  being  pc^sessed  of 
any  real  value,  has  no  element  of  stability 
in  itself,  and  unless  its  issue  be  adjusted 
with  the  utmost  nicety,  its  value  will  be 
constantly  fluctuatnig.  As  the  object  to 
be  secured  is  an  equality  of  value  b*r- 
twcen   the   precious   metals  and   paper* 
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money,  and  as  the  former  have  an  ele- 
ment of  stability  which  is  wanting  in  the 
latter,  it  is  clear  that  paper-money  must 
be  made,  in  some  manner,  to  conform  to 
the  value  of  the  precious  metals.  Now 
this  can  only  be  accomplished  by  making 
paper-money  convertible  into  gold  or 
silver,  whenever  its  holders  demand  such 
a  conversion.  To  regulate  the  issues  of 
inconvertible  paper  is  like  filling  a  vessel 
with  water,  in  the  dark,  and  without  a 
measure :  it  is  by  the  overflow  only,  that 
the  vessel  is  known  to  be  full ;  while  a 
convertible  paper,  under  proper  regula- 
tion, adjusts  itself  to  the  standard  of  the 
precious  metals. 

If  convertibility  be  desirable  when 
there  is  no  other  paper  in  circulation  but 
that  issued  by  government,  it  is  indis- 
pensable when  promissory  notes  are  per- 
mitted to  be  issued  by  other  parties ;  for, 
in  that  case,  it  is  necessary  to  guard 
against  an  excessive  issue  of  both  descrip- 
tions of  paper ;  and  when  government 
paper  is  convertible,  other  issues  of  paper 
will  in  some  degree  conform  to  its  stand- 
ard, as  it,  in  its  turn,  conforms  to  that  of 
the  precious  metals. 

The  manner  in  which  convertibility 
restrains  the  over-issue  of  notes  may  be 
thus  explained.  If  too  much  money  be 
in  circulation,  its  value  is  depressed,  and 
the  prices  of  commodities  relatively  raised. 
It  thus  becomes  more  profitable  to  export 
money  than  commodities  in  payment  of 
the  price  of  imports;  but  paper-money 
not  being  current  abroad,  gold  or  silver 
is  taken,  and  whenever  this  occurs,  the 
exchanges  are  said  to  be  unfavourable.  If 
a  state  bank  issuing  notes  be  required  to 
give  gold  or  silver  in  exchange  for  them, 
it  must  be  constantly  possessed  of  a  large 
store  of  the  standard  metal  If  it  be  the 
sole  or  chief  bank  of  issue,  it  will  be  the 
principal  depository  of  bullion  in  the 
country ;  and  thus  any  drain  caused  by 
unfavourable  exchanges  will  be  first  and 
chiefly  felt  by  it.  Persons  wishing  to 
export  bullion  will  demand  it  of  the  bank 
in  exchange  for  notes.  In  this  way  the 
bank  is  apprised  of  the  state  of  tJie 
foreign  exchanges,  and  learns  that  money 
is  too  abundant;  while  it  has  the  power 
of  immediately  contracting  its  circulation 
by  means  of  this  very  demand  for  bullion. 


It  has  merely  to  lock  up  those  notes 
which  it  has  received  back  in  exchange 
for  bullion,  and  every  exportation  of  its 
bullion  effects  a  proportionate  contraction 
of  the  currency  and  restores  the  ex- 
changes to  a  healthy  state,  by  adjusting 
the  quantity  of  money  to  the  requirements 
of  commerce.  This  is  a  simple  mode  of 
regulating  the  circulation  of  a  country, 
and  if  all  the  paper-money  were  issued  by 
one  body  only,  it  could  not  fail  to  be  etfee- 
tual.  So  far  as  the  principle  has  been  tested 
in  England  it  has  been  successful ;  but  its 
operation  has  been  interfered  with  by  the 
competing  issues  of  many  independent 
banks,  and  by  the  admixture  of  banking 
business  with  the  issue  of  notes,  in  the 
bank  itself.  Both  these  causes  of  dis- 
turbance have  been  partially  provided 
against  by  the  recent  Bank  Charter  Act 
(7  &  8  Vict.  s.  32),  and  the  experience 
of  a  few  years  will  show  if  there  be  any 
imperfection  in  the  principle,  that  the 
paper-circulation  of  the  country  must  be 
regulated  by  the  foreign  exchanges. 

Any  further  reference  to  the  particular 
laws  and  practice  by  which  the  circula- 
tion of  this  country  is  regulated,  in  con- 
nection with  a  complicated  system  of 
banking,  will  be  unnecessary  for  the  ex- 
planation of  principles,  and  these  matters 
have  already  been  treated  under  another 
head.  [Bank.]  But  we  cannot  quit  the 
subject  of  convertibility  without  advert- 
ing to  a  point  of  great  importance.  In 
order  to  regulate  the  issues  of  paper  with 
reference  to  the  exchanges,  it  is  by  no 
means  necessary  that  gold  or  silver  coins 
should  be  given  by  the  issuing  body  in 
exchange  for  its  own  notes.  Uncoined 
bullion  would  serve  the  purpose  equally 
well,  and  would  occasion  a  considerable 
economy  in  the  coinage.  It  would  be 
sufficient,  therefore,  to  require  the  bank, 
or  other  issuing  body,  to  give  bullion  in 
exchange  for  its  notes,  at  the  standard 
price,  whenever  a  certain  amount  should 
be  demanded.  There  can  be  no  object 
in  giving  facilities  to  every  person  who 
possesses  a  .')/.  note,  to  exchange  it  for 
gold,  and  much  mischief  is  caused  by 
such  facilities,  in  times  of  panic ;  while, 
on  the  other  hand,  no  impediment  would 
be  oifcred  to  the  great  opi^rations  of  com- 
njercc  by  raising  the  minimum  quantity 
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:>f  bullion  to  be  demanded.  By  this 
arrangement  whenever  notes  fell  below  the 
value  of  bullion,  they  would  be  brought 
in  exchange  for  it,  until  the  prices  of 
both  were  again  equalized ;  and  if  by  any 
undue  limitation  of  issue,  the  value  of 
notes  should  be  raised  above  that  of  bul- 
lion, the  bank  should  be  obliged  to  give 
its  notes  in  exchange  for  bullion.  In  this 
manner  the  circulation  would  be  enlarged 
and  the  equilibrium  between  gold  and 
paper  restored.  This  excellent  system  was 
proposed  by  the  late  Mr.  Ricardo  in  his 
able  pamphlet  entitled  '  Proposals  for  an 
Economical  and  Safe  Currency,'  and  was 
carried  into  eU'ect,  for  a  short  period,  on 
the  resumption  of  cash-payments,  in  1819, 
but  was  succeeded  by  the  present  plan  of 
convertibility  into  gold  coin,  which  is 
more  costly  and  less  secure  in  its  opera- 
tion. 

In  regard  to  the  issue  of  paper-money 
there  are  two  antagonist  theories,  which 
remain  to  be  noticed,  although  it  will  be 
impossible  to  enter  fully  into  the  argu- 
ments by  which  each  is  supported.  By 
one  it  is  proposed  that  all  paper-money 
should,  like  gold  and  silver,  be  coined 
by  the  state  alone,  in  order  that  its  issue 
may  be  properly  regulated  and  its  con- 
vertibility secured.  By  the  other  it  is 
maintained  that  the  issue  of  paper-money 
should  be  open  to  all  persons  without 
restriction,  like  the  drawing  of  bills  of 
exchange,  except  in  so  far  as  securities 
may  be  necessary  for  the  solvency  of  the 
issuers.  In  this  country  neither  of  these 
principles  has  been  adopted  singly,  but 
the  circulation  has  been  founded  upon 
the  union  of  them  both.  It  has,  however, 
been  the  policy  of  the  government  gra- 
dually to  contract  the  issues  of  private 
banks,  and  to  replace  them  by  the  notes 
of  the  Bank  of  England,  which,  for  the 
purposes  of  issue,  now  stands  in  the  posi- 
tion of  the  government  itself. 

In  considering  the  relative  merits  of  a 
system  of  government  issues  and  of  free 
competition  amongst  issuing  bodies,  there 
are  three  main  questions  to  be  considered 
— 1st,  the  profits  arising  from  the  issue 
of  notes ;  2ndly,  the  solvency  of  the 
issuers ;  .3rdly,  the  convertibility  of  the 
notes  and  the  securities  against  over- 
issue.     If  the  two  first   questions  were 


the  sole  consideration,  it  would  be  diffi- 
cult to  oppose  the  claims  of  those  who 
insist  upon  the  right  of  free  issue. 

1 .  The  profits  arising  from  the  circula- 
tion of  paper  may  be  regarded  as  one  of  the 
many  forms  in  which  profits  are  realized 
by  trade.  It  is  true  that  the  right  of  issuing 
money  has  ordinarily  been  claimed  as  a 
royal  prerogative,  and  that  promissory 
notes  might  be  included  in  that  category. 
If  such  a  claim  had  been  made  on  the 
first  introduction  of  paper-money,  it  could, 
undoubtedly,  have  been  supported  by 
the  analogy  which  paper-money  bears  to 
a  coinage ;  and  if  the  law  had  pronounced 
in  favour  of  the  claim,  a  lucrative  prero- 
gative would  have  been  created,  instead 
of  a  profitable  branch  of  banking.  But 
no  such  claim  was  advanced:  the  issue  of 
notes  has  always  been  distinct  from  the 
coinage  of  money ;  and  the  state  is  now 
no  more  entitled  to  the  profits  arising 
from  a  paper-circulation,  than  to  the  pro- 
fits of  any  other  description  of  business. 

2.  The  solvency  of  the  issuers  of  pro- 
missory notes  is  a  matter  which  can  be 
provided  for  by  law.  There  are  few  who 
will  question  the  necessity  of  some  secu- 
rity, when  money  is  permitted  to  be  issued 
by  private  parties.  It  is,  indeed,  con- 
tended by  some  that  a  promissory  note  is 
like  a  bill  of  exchange — that  it  represents 
capital  and  securities,  and  that,  in  its 
representative  character,  it  is  circulated 
instead  of  money,  upon  the  credit  of  the 
issuer,  and  upon  the  responsibility  of  those 
who  accept  it.  But  there  is  an  essential 
diflTerence  between  a  promissory  note  and 
a  bill  of  exchange.  The  one  is  money 
and  discharges  a  debt ;  the  other  leaves  a 
debt  outstanding  until  the  bill  becomes 
due  and  is  paid.  Again,  a  note  passes 
from  hand  to  hand  upon  the  sole  credit  of 
the  issuer ;  a  bill  of  exchange  passes  not 
only  upon  the  credit  of  the  acceptor,  but 
also  upon  the  credit  and  responsibility 
of  each  endorser.  A  bill  is  circulated 
amongst  merchants  precisely  as  credit  is 
given  to  persons  of  known  solvency ;  but 
a  promissory  note,  whatever  may  be  the 
solvency  of  its  issuer,  if  received  at  all, 
is  received  as  money,  and  is  a  final  dis- 
charge of  a  debt.  It  is  obviously  just, 
therefore,  that  when  the  state  p-nnits  so 
important  a  privilege  to  be  exercised  as 
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that  of  the  issue  of  money,  it  should  at 
the  same  time  provide  securities  against 
its  abuse.  Such  securities  cannot  be  en- 
forced without  interfering,  in  some  mea- 
sure, with  an  mirestricted  freedom  of 
issue,  but  they  are  essential  to  the  public 
safety,  and  should  on  no  account  be  ne- 
glected. 

3.  But  the  solvency  of  the  issuers  of 
notes  concerns  those  parties  only,  who 
may  happen  to  hold  the  notes  of  a  parti- 
cular bank :  it  does  not  affect  the  whole 
country.  If  a  bank  fail,  its  creditors  suffer 
like  the  creditors  of  any  other  bankrupt 
firm  ;  but  the  general  business  of  the 
country  is  not  disturbed  by  its  failure. 
On  the  other  hand,  however,  the  regula- 
tion of  its  issues  has  an  influence  upon  the 
entire  trade  of  the  country.  However 
effectual  may  be  the  securities  against  the 
insolvency  of  private  banks — however 
complete  the  protection  of  the  individual 
holders  of  their  notes — the  public  inter- 
ests are  still  in  need  of  protection  against 
the  consequences  of  an  ill-regulated  cur- 
rency. The  securities  against  insolvency 
and  the  securities  against  over-issue  are 
entirely  distinct :  the  former  may  be  com- 
plete; the  latter  may,  at  the  same  time,  be 
inoperative.  The  mode  of  sustaining  the 
value  of  paper-money  on  a  par  with  the 
precious  metals  has  already  been  ex- 
plained. It  is  only  by  means  of  converti- 
bility and  by  a  reference  to  the  foreign 
exchanges,  that  the  issues  of  paper  can 
be  adjusted  to  the  wants  of  the  countiy  ; 
and  this  principle  is  incompatible  with 
an  unrestricted  issue  of  paper  by  private 
banks. 

If  no  control  be  exercised  by  govern- 
ment or  by  some  central  body,  over  the 
issues  of  private  banks,  notes  will  be  cir- 
culated, not  according  to  any  fixed  prin- 
ciple, nor  with  reference  to  the  ex- 
changes, but  to  promote  the  business  of 
banking.  If  too  many  should  be  in  cir- 
culation, the  action  of  the  foreign  ex- 
changes cannot  be  brought  to  bear  upon 
many  independent  banks  with  sufficient 
force  and  distinctness,  and  the  converti- 
bility of  all  the  papxjr-money  in  the 
country  is  eonseciuoitly  endangered.  This 
is  the  danger  which  is  sought  to  be  averted 
by  restrictioiis  upon  the*  issues  of  private 
UaukLS  and  by  the  gradual  bul.sfitution  of 


the  notes  of  one  issuing  body  for  those  of 
many.  No  interference  with  the  business 
of  banking  would  be  justifiable,  except  for 
the  protection  of  the  public  interests ;  but 
the  evils  arising  from  the  suspension  of 
specie  payments  are  so  great,  that  every 
practicable  precaution  must  be  taken  to 
avert  it.  It  deranges  all  commercial 
transactions,  it  injures  public  credit,  dis 
turbs  prices,  and  suddenly  withdraws  the 
standard  of  value  by  which  all  existing 
obligations  and  all  future  bargains  are  to 
be  adjusted.  When  notes  are  issued  by 
one  body  only,  a  limitiition  of  its  issues, 
as  already  noticed,  may  sustain  their 
value ;  but  when  many  independent  bodies 
are  issuing  notes,  during  a  period  of  in- 
convertibility, there  is  no  principle  at  work 
to  regulate  or  to  limit  their  issues,  and 
it  is  almost  certain  that  their  notes  will 
not  only  be  greatly  depreciated,  but  also 
will  be  liable  to  constant  fluctuations  of 
value. 

There  are  some  political  reasoners  who 
have  ascribed  every  commercial  convul- 
sion to  an  ill-regulated  currency ;  while 
others  deny  its  intiuence  upon  prices  and 
upon  the  general  arrangements  of  com- 
merce. The  opinions  of  both  these  par- 
ties are  probably  extreme,  and  their  facts 
somewhat  exaggerated ;  but  the  teni- 
perate  view  taken  hy  Mr.  S.  Jones  Loyd 
may  be  adopted  with  less  hesitation.  He 
says,  "  The  currency,  in  which  all  trans- 
actions are  adjusted,  has  the  same  refer- 
ence to  the  healthy  state  of  trade,  which 
the  atmosphere  in  which  we  all  live  has 
to  the  physical  constitution  of  our  bodies ; 
irregularities  and  disorders  may  arise 
from  a  variety  of  causes,  but  the  duration 
and  virulence  of  them  will  materially 
depend  upon  the  pure,  healthy,  and  well- 
regulated  condition  of  the  medium  in 
which  they  exist.  A  well-managed  cur- 
rency cannot  prevent  the  occurrence  of 
periods  of  excitement  and  over-trading, 
nor  of  their  necessary  consequences — 
commercial  pressure  and  distress;  but  it 
may  tend  very  powerfully  to  diminish  the 
frefjuency  of  their  return,  to  restrain  the 
suddenness  of  their  outbreak,  and  to  limit 
the  extent  of  their  mischitf."  {Remarks 
on  the  Manaaiment  of  the  Circulation, 
1840.) 

As  yet  such  promissory  notes  only  have 
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been  spoken  of  as  are  payahk'  on  de- 
mand :  but  a  few  remarks  may  be  added 
concerning  promissory  notes  and  bills  of 
exchange  payable  at  some  period  more  or 
less  distant  These  are  regMrded  by  some 
as  paper-money,  and  are  said  to  form  part 
of  the  general  circulation  ;  but  the  essen- 
tial distinction  between  them  and  paper- 
money  has  been  more  than  once  noticed 
above.  They  do  not  discharge  obliga- 
tions, but  are  merely  written  engagements 
to  discharge  them  at  a  future  period : 
they  are  one  of  the  many  forms  of  credit, 
and  as  such  are  used  as  substitutes  for 
money ;  but  they  cannot  be  considered  a 
part  of  the  national  currency.  When 
transferred  from  one  hand  to  another  they 
do  not  pass  as  money,  but  as  the  transfer 
of  a  debt,  of  which  the  payment  is  guaran- 
teed by  each  endorser  in  succession. 
It  is  true  that  they  are  among  the  most 
efficient  agents  for  economising  the  use 
of  money,  and  that  they  leave  the  circu- 
lating medium  more  free  for  other  pur- 
poses, in  which  payments  are  made  in 
notes  or  specie.  If  this  were  not  the 
case  the  circulation  of  notes  must  be 
almost  indefinitely  increased  in  order  to 
meet  the  various  demands  of  commerce ; 
but  this  economy  in  the  use  of  money 
makes  a  comparatively  small  circulation 
sufficient.  It  is  this  circulation,  however, 
of  which  the  relative  scarcity  or  abun- 
dance affects  the  prices  of  commodities 
and  the  foreign  exchanges.  The  final 
settlement  of  a  bill  of  exchange  must  be 
adjusted  in  the  current  money  of  the 
country.  If  money  be  dear,  the  acceptor 
exchanges  more  goods  for  it  in  order  to 
meet  the  bill  when  it  becomes  due ;  if 
money  be  relatively  cheap,  he  makes  a 
better  bargain ;  but  the  bill  of  exchange 
itself  is  no  more  money  than  the  goods 
which  had  been  originally  purchased 
with  it.  Every  bill  of  exchange  when 
first  drawn  and  accepted,  and  subse- 
quently endorsed,  represents,  at  each 
transfer,  a  distinct  commercial  transaction, 
of  which  the  bill  is  the  immediate  result. 
The  number  and  amount  of  bills  of  ex- 
change in  circulation  cannot,  therefore, 
be  added  to  the  currency  in  order  to  com- 
pare the  aggregate  circulation  with  the 
aggregate  amount  of  commodities ;  for 
those  coinmodities  which  are  exchanged 


by  means  of  bills  may  be  set  off  against  the 
value  of  other  cominodities  represented 
by  the  bills,  while  the  notes  and  specie 
taken  together,  n)ay  be  compared  with  the 
aggregate  of  other  transactions,  added  to 
the  balances  of  accounts  arising  out  of 
the  final  settlement  of  bills  of  exchange. 
It  is  undeniable  that  bills  of  exchange 
perform  many  of  the  functions  of  money, 
and  they  are  regarded  as  a  part  of  the 
circulation  by  some  high  authorities  in 
monetary  matters ;  but  it  appears  to  us 
that  the  balance  of  reason  and  of  autho- 
rity inclines  to  the  other  side  and  assigns 
to  bills  of  exchange  a  distinct  place  as 
substitutes  for  currency  instead  of  in- 
cluding them  as  part  of  the  currency  itself. 
(See  the  Evidence  upon  this  point  before 
the  Committee  on  Banks  of  Issue,  1840.) 
A  similar  question  arises  in  reference 
to  the  monetary  character  to  be  assigned 
to  banking  deposits  :  are  they  currency 
or  not?  The  transfer  of  deposits  pays 
debts  and  purchases  commodities  ;  it  per- 
forms the  functions  of  money,  and  so  far 
would  seem  to  be  a  part  of  the  currency 
and  to  have  an  influence  upon  prices  and 
upon  the  foreign  exchanges.  But  it  can- 
not be  contended  that  the  whole  of  the 
deposits  are  currency,  for  a  large  portion 
of  them  is  invested  by  the  bankers  ;  and 
if  every  depositor  were  to  call  for  his 
deposits  at  once,  they  could  not  be  paid. 
Nor  can  the  uninvested  portion  be  pro- 
perly called  money ;  it  is  a  form  of  credit 
which,  like  bills  of  exchange,  economises 
the  use  of  money  and  is  a  substitute  for 
it,  but  is  not  the  thing  itself.  It  bears  so 
close  a  resemblance  to  currency  that  to 
assign  to  it  a  distinct  character  is  a  mat- 
ter of  some  difficulty ;  but  still  we  are 
disposed  to  class  all  portions  of  banking 
deposits  which  are  not  actually  held  by 
the  bankers  in  notes  and  specie,  in  the 
same  category  with  bills  of  exchange, 
book-debts,  and  transfers  in  account.  All 
these  are  modes  of  facilitating  the  ex- 
change of  commodities  by  a  refined 
species  of  barter,  without  the  intervention 
of  any  circulating  medium.  Each  trans- 
action is  valued  in  the  current  medium 
of  exchange,  and  final  settlements  of 
accounts  are  adjusted  in  money ;  but  the 
estimated  vahu;  of  the  transaction  itself 
cannot  l)e  reckoned  as  a  part  of  thje  cir- 
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culation,  for  if  it  were,  then  commodities 
themselves  would  be  money. 

An  ordinary  case  of  barter  would  seem 
to  offer  a  good  illustration  of  the  functions 
of  all  forms  of  credit  as  substitutes  for 
money.     Suppose  a  merchant,  A,  to  have 
indigo  to  the  value  of  1000/.  to  sell,  and 
that  he  wishes  to  purchase  cotton  of  the 
same  value,  which  B  is  willing  to  give  in 
exchange  for  the  indigo.     The  transfer  is 
made  at  once  between  them:  the  trans- 
action is  complete  without  the  passing  of 
a  shilling,   for   the  indigo  performs  the 
functions  of  money.     But  can  the  indigo 
on  that  account  be  reckoned  as  a  part  of 
the  circulating  medium  ?    Suppose  again, 
that  these  merchants,  at  the  time  of  the 
transfer,  each  drew  a  bill  for  1000/.  upon 
the  other  at  three  months,  which  each 
accepted.      These  bills  would  represent 
the  value  of  the  indigo  and  of  the  cotton ; 
but  no  more  money  would  pass  between 
them  mitil  these  bills  became  due,  than  if 
no  part  of  their  bargain  had  been  com- 
mitted to  paper.    When  the  bills  became 
due,  each  would  be  indebted  to  the  other 
to  the  same  amount,  and  might  write  off 
one  debt  against  the  other ;  or  each  might 
transfer  a  portion  of  his  bank-deposits  to 
the  other.     In  the  case  first  supposed,  no 
money  would  pass,  but  one  commodity 
would  be  taken  as  an  equivalent  for  the 
other.     In  the  second  case  the  credit  of 
each  party  would  be  accepted  as  an  equi- 
valent for  the  goods  without  the  inter- 
vention of  a  money  payment:  and  this 
credit  would  afterwards  be  exchanged  for 
another  form  of  credit, — a  bank-deposit. 
In  neither  case,  as  it  would  seem,  does  the 
transaction  involve  the  use  of  any  portion 
of  the  circulating  medium,  nor  call  any 
new  description  of  currency  into  existence. 
It  is  of  the  utmost  importance  to  form 
a  clear  opinion  as  to  the  distinction  be- 
tween various  forms  of  credit  and  the  cir- 
culating medium  of  a  country ;  for  if  they 
be  confounded  one  with  another,  all  the 
established  theories  of  currency  are  put 
to  confusion.      All  hopes  of  regulating 
and  controlling  the  circulation  must  l)e 
abandoned,  for  its  variety  and  magnitude 
would  be  such  as  to  defy  the  operations 
of  the   government,   or  of  a    hank,    by 
means    of   paper    issues,   which    would 
form  only  one  insipniificaut  portion  of  the 


aggregate  currency;  and  free  trade  in 
banking  and  free  trade  in  the  issue  of 
notes  must  be  recognised  as  the  only 
reasonable  principle  for  supplying  com- 
merce with  a  circulating  medium. 

We  have  now  adverted  to  the  main 
principles  involved  in  the  consideration  of 
the  character  and  functions  of  money. 
In  treating  of  a  subject  which  has  been 
so  fruitful  of  controversy,  we  have  been 
obliged  to  touch  lightly  upon  many  points 
which  to  deep  students  of  the  "  currency 
question"  may  seem  to  have  deserved 
more  consideration.  To  examine  them 
fully  would  add  volumes  to  the  many 
which  have  already  been  published  upon 
that  subject ;  and  frequent  allusions  to  the 
opinions  of  others,  however  deserving  of 
attention,  would  give  a  controversial  cha- 
racter to  an  inquiry  after  truth.  We  have 
endeavoured  to  state,  as  concisely  as  we 
could,  the  opinions  we  have  formed,  to- 
gether with  the  grounds  upon  which  we 
have  formed  them  ;  and  those  who  agree 
with  us  vvill  think  us  right,  while  they 
who  differ  from  us  will  pronounce  us 
wrong.  Upon  currency  questions  unani- 
mity is  nowhere  to  be  found ;  but  the 
more  men  seek  after  truth  in  preference 
to  quarrelling  with  one  another,  the  more 
certainly  will  truth  be  found  at  last. 

(Harris,  Essay  on  Monetj  and  Coins ; 
Loclce,  Considerations  on  Raising  the 
Value  of  Money  ;  Sir  W.  Petty,  Political 
Anatomy  of  Ireland;  Hume,  JEssay  III. 
{Of  Money)  ;  Lotc;  Liverpool,  On  Coins  ; 
Adam  Smith,  VeaUh  of  Nations,  \o\.  iv. 
and  Note  by  M'Culloch ;  Ricardo, 
Principles  of  Political  Economy,  c.  27  ; 
Proposals  for  a  Safe  and  Economical  Cur- 
rency, 181G;  Jacob,  Historical  Enquiry 
into  the  Production  and  Consumption  of 
the  Precious  Metals  ;  The  Gemini  Lette7S, 
8vo.,  1844  ;  Observations  on  the  System  of 
Metallic  Currency  in  this  Country,  by 
W.  Hampson  Morrison ;  liemarks  on  the 
Management  of  the  Circulation  in  ]8'69y 
B^  Samuel  Jones  Loyd,  1840;  Peply 
Thereto,  by  J.  K.  Smith,  President  of  the 
Manchester  Chamber  of  Conmierce  ;  Ob- 
servations on  the  Standard  of  Value,  by 
W.  Debonaire  Haggard,  184U;  Reflections 
on  the  recent  Pressure  of  the  Money  Mar- 
ket, by  D.  Sahmions,  1840;  Answers  to 
Questions  '  What  Constitutes  Currency  f 
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Src,  by  H.  C.  Carey,  1840  ;  Beport  of  the 
Manchester  Chamber  of  Commerce,  Di-c. 
12th,  1839;  A  Letter  to  Thomas  Toohe, 
Esq.,  by  Col.  Torrens,  1840  ;  On  the 
Causes  of  the  Pressure  of  the  Money  Mar- 
ket, by  J.  W.  Gilbart,  1840  ;  Tlie  Credit 
System  in  France,  Great  Britain,  ami 
tfie  United  States,  by  H.  R.  Carey,  1838  ; 
Remarks  on  the  Expediency  of  Restricting 
the  Issue  of  Promissory  JSotes  to  a  Sinqle 
Issuing  Body,  by  Sir  W.  Clay,  Bart.,  M.P., 
1844;  A  Treatise  on  Currency  and  Bank- 
tV/,  byC.  Raguet,  1839;  Bullion  Report 
of  \S\Q;  Reports  of  Lords  and  Commons, 
I S 1 9  ;  On  the  Resumption  of  Cash  Pay- 
ments ;  Reports  on  the  Circulation  of 
Notes  under  51.  in  Scotland  and  Ireland^ 
182tJ-27;  Batik  Charter  Report,  1832; 
Reports  on  Agricultural  Distress,  1833 
and  1836;  Reports  on  Banks  of  Issue, 
1840  and  1841  ;  Debates  on  the  Resump- 
tion of  Cash  Payments,  1819;  and  on  the 
Bank  Charter  Renewal  Bills,  1832  and 
1844;  Tooke,  History  of  Prices.) 

MONARCHY,  from  the  Greek  ^oyop- 
Xia,  a  word  compounded  of  fiov.os, '  al  >ne,' 
a;id  the  element  a^x-w,  'govern,'  and  sig- 
nifying the  '  government  of  a  single  per- 
son.' The  word  monarchy  is  properly 
applied  to  the  government  of  a  political 
comnmnity  in  which  one  person  exercises 
tlie  sovereign  power,  [Sovereignty.] 
In  such  cases,  and  in  such  cases  alone, 
tlie  government  is  properly  styled  a  mo- 
narchy. Examples  of  monarchy,  properly 
so  called,  are  afforded  by  nearly  all  the 
Oriental  governments,  both  in  ancient 
and  modern  times,  by  the  governments 
of  France  and  Spain  in  the  last  century, 
and  by  the  existing  governments  of  Rus- 
sia, Austria,  Prussia,  and  the  several 
States  of  Italy. 

But  since  monarchs  have  in  many 
cases  borne  the  honorary  title  of  ^aa-iXfvs, 
rex,  re,  roi,  klinig,  or  ki?ig,  and  since  per- 
sons so  styled  have,  in  many  states  not 
monarchical,  held  the  highest  rank  in 
the  government,  and  derived  that  rank 
by  inheritance,  governments  presided 
over  by  a  person  bearing  one  of  the  titles 
just  mentioned  have  usually  been  called 
mo7iarchies. 

The  name  monarchy  is  however  incor- 
rectly applied  to  a  government,  unless 
the  king  (or  person  bearing  the  e(iuiva- 


lent  title)  possesses  the  entire  sovereign 
power ;  as  was  the  case  with  the  king  of 
Persia  (whom  the  Greeks  called  'the 
great  king,'  or  simply  '  the  king*),  and 
in  more  recent  times  with  king  Louis 
XIV.,  called  by  his  contemporaries  the 
Grand  Monarque. 

Now  a  king  does  not  necessarily  pos- 
sess the  entire  sovereign  power ;  in  other 
words,  he  is  not  necessarily  a  monarch. 
Thus  the  king  has  shared  the  sovereign 
power  either  with  a  class  of  nobles, 
as  in  the  early  Greek  States,  or  with 
a  popular  body,  as  in  the  Koinan 
kingdom,  in  the  feudal  kingdoms  of  the 
middle  ages,  and  in  modern  England, 
Fi-ance,  Holland,  and  Belgium.  The 
appellation  of  monarch  properly  implies 
the  possession  of  the  entire  sovereign 
power  by  the  person  to  whom  it  is  affix- 
ed. The  title  of  king,  on  the  other  hand, 
does  not  imply  that  the  king  possesses  the 
entire  sovereign  power.  In  a  state  where 
the  king  once  was  a  monarch,  the  kingly 
office  may  cease  to  confer  the  undivided 
sovereignty ;  and  it  may  even  dwindle  into 
complete  insignificance,  and  become  a 
merely  honorary  dignity,  as  was  the  case 
with  the  Hpxov  ^aaiKevs  at  Athens,  and 
the  rex  sacrificulas  at  Rome. 

In  Sparta  there  was  a  double  line  of 
hereditary  kings,  who  shared  the  sove- 
reign power  with  some  other  magistrates 
and  an  assembly  of  citizens.  The  go- 
vernment of  Sparta  has  usually  been 
termed  a  republic,  but  some  ancient  wri- 
ters ha\e  called  it  monarchical,  on  ac- 
count of  its  kings  ;  and  Polybius  applies 
the  same  epithet  to  the  Roman  republic, 
on  account  of  its  two  consuls.  (Philo- 
logical Museum,  vol.  ii.,  p.  49,  57.) 

States  which  were  at  one  time  govern- 
ed by  kings  possessing  the  entire  sove- 
reign power,  and  in  which  the  king  has 
subsequently  been  con)  pel  led  to  share  the 
sovereign  power  with  a  popular  body, 
are  usually  styled  mixed  monarchies  or 
limited  monarchies.  These  expressions 
mean  that  the  person  invested  with  the 
kingly  office,  having  once  been  a  mo- 
narch, is  so  no  longer ;  and  they  may 
be  compared  with  a  class  of  expressions 
not  unfrequent  in  the  Greek  \>oe\&,  by 
which  a  privative  epithet,  denying  a  por- 
tion of  the  essence  of  the  noun  to  which 


MONARCHY. 


[  363  ] 


MONK,  &c. 


it  IS  prefixed,  is  employed  for  the  pur- 
pose of  circuuu^cribing  a  metaphor.  Thus 
iEschjhis  (Sept.  ad  Theb.  82)  calls  the 
dust  the  speechless  viessenger  of  the  arviy  ; 
and  Aristotle  in  his  Poetic  (c.  35)  speak- 
ing of  the  same  class  of  metaphors,  says 
that  the  shield  of  Mars  might  be  called 
his  wineless  cup.  (See  Blomfield's  Glos- 
sary on  iEsch.  Ag.  81.)  Still  life,  as  a 
term  in  painting,  is  analogous  to  limit- 
ed monarchy,  since  it  denotes  dead  ani- 
mals ;  i.  e.  animals  which  were  alive,  but 
are  so  no  longer. 

Governments  are  divided  into  monar- 
chies and  republics ;  and  therefore  all 
governments  which  are  not  monarchies 
are  republics.  As  we  have  already  stated, 
a  monarchy  is  a  government  in  which 
one  person  possesses  the  entire  sovereign 
power ;  and  consequently  a  republic  is  a 
government  in  which  the  sovereign  power 
is  shared  between  several  persons.  [Re- 
public.^ These  definitions  of  monarchy 
and  republic  however  do  not  agree  with 
existing  usage;  according  to  which,  the 
popular,  though  royal,  governments  of 
England  and  France,  for  example,  are 
monarchies  (viz.  mixed  or  limited  mo- 
narchies), not  republics. 

The  popular  usage  of  the  terms  in 
question,  to  which  we  have  adverted,  is 
mainly  owing  to  three  causes.  1-  Kings 
not  possessing  the  entire  sovereign  power 
have  in  many  cases  succeeded  kings  who 
did  possess  the  entire  sovereign  power ; 
in  other  words,  kings  not  monarchs  have 
in  many  cases  succeeded  kings  who  were 
monarchs.  2.  Both  in  royal  monarchies 
and  in  royal  repnl'lics,  the  crown  or  regal 
title  usually  descends  by  inheritance. 
3.  Kings  who  are  not  monarchs  enjoy  the 
royal  status  and  dignity,  as  much  as 
nioiijirchs  properly  so  called  ;  they  inter- 
marry oiily  with  persons  of  monarchical 
or  royal  blood,  and  refuse  to  intermarry 
with  persons  of  an  inferior  degree. 

Governments  such  as  those  of  England 
and  France  are  included  by  popular 
usage,  together  with  republics,  in  the  term 
'  free '  or  '  constitutional  governments,'  as 
distingxiished  from  pure  monarchies,  ab- 
solute monarchies,  or  despotisms. 

According  to  the  existing  phraseology 
tlieri'fore,  the  use  of  the  two  terms  in 
question  is  as  follows  : — 


Monarchies  are  of  two  sorts,  viz.  firsts 
pure,  absolute,  or  unlimited  monarchies, 
that  is,  monarchies  pioperly  so  called; 
and,  secondly,  limited,  mixed,  or  consti- 
tutional monarchies,  or  monarchies  im- 
properly so  called,  that  is,  republics 
presided  over  by  a  king,  or  kingly 
governments  where  the  king  is  not  sove- 
reign. 

Republics  are  states  in  which  several 
persons  share  the  sovereign  power,  and  in 
which  the  person  at  the  head  of  the  go- 
verning body  does  not  bear  the  title  of 
king.  Accordingly,  Holland  with  a  stadt- 
holder,  Venice  with  a  doge,  and  England 
with  a  protector,  are  called  republics,  not 
monarchies.  If  the  head  of  the  Venetian 
aristocracy  had  been  styled  king  instead 
of  doge,  and  if  his  office  had  descended 
by  inheritance  instead  of  being  conferred 
by  election,  Venice  would  have  been 
called  a  monarchy,  and  not  a  republic. 
The  only  exception  to  this  usage  of 
which  we  are  aware,  occurs  in  the  case 
of  Sparta,  which  is  commonly  called  a 
republic,  and  not  a  monarchy,  although 
it  had  hereditary  kings.  The  reason  of 
this  exception  probably  is,  that  there 
being  ttvo  lines  of  kings  at  Sparta,  it  was 
thought  too  gross  an  inaccuracy  to  call 
its  government  monarchical,  though  its 
government  would  have  been  called  mo- 
narchical if  there  had  been  only  one  king, 
in  spite  of  the  narrow  powei's  which  that 
king  might  have  possessed. 

The  conipai'ative  advantages  of  a  po- 
pular or  republican  government  and  of 
a  monarchical  government  have  been 
stated,  with  greater  or  less  completeness 
and  candour,  by  many  writers.  The  best 
statement  of  the  advantages  of  monarchy 
(properly  so  called),  with  which  we  are 
acquainted,  is  in  Hobbes's  '  Leviathan,' 
part  ii.  c.  19. 

MONK,  MONACHISM,  MONAS- 
TERY. 

Monachism,  as  the  term  implies,  pro 
perly  means  a  solitary  life;  but  we 
now  usually  understand  by  it  the  life  of 
persons  who  are  under  religious  vows, 
and  live  in  monasteries,  abbeys,  or  nun- 
neries. 

Monasteries  (ij.ovatrr'fipia)  are  places  of 
residence  for  pcrKons  who  have  devoted 
themselveB  to  a  religious  life. 
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The  history  of  monasteries  and  nuiuie-  , 
ries  in  Europe,  and  among  those  nations  | 
who  profess  Christianity,  is  part  of  the 
history  of  Christianity,  and  a  very  import- 
ant part  of  the  history  of  modern  Civili- 
zation. The  ascetic  practices  of  some  of 
the  early  Christians  were  probably  the 
origin  of  Monachism.  Many  persons  re- 
nounced all  the  pleasures  and  business  of 
life,  and  abstained  from  marriage  and  all 
sexual  connection,  and  subjected  them- 
selves to  privation  and  sufferings,  with  a 
view  of  securing  eternal  happiness.  The 
founders  of  the  first  monastic  communi- 
ties were  probably  Egyptian  Christians, 
among  whom  the  most  distinguished  was 
Pachomius,  the  disciple  of  St.  Antouius, 
who  himself  is  considered  to  be  the  founder 
of  the  monastic  or  solitary  life.  After 
the  foundation  of  the  Egyptian  monaste- 
ries, they  extended  to  other  parts  of  the 
Roman  empire ;  and  in  the  Eastern  church 
they  became  the  subject  of  legal  regula- 
tion, by  a  constitution  of  Justinian  {JVov. 
6),  address  _'d  to  Epiphanius,  the  arch- 
bishop of  Constantinople  and  cecumenic 
patriarch,  in  the  consulship  of  Belisarius, 
A.D.  5.3 5.  By  these  enactments  no  monas- 
tery could  be  founded  except  the  ground 
was  first  consecrated  by  the  bishop  within 
whose  diocese  it  was,  who  was  required 
to  put  up  a  cross  on  the  spot.  Persons 
were  not  permitted  to  assume  the  monas- 
tic habit  till  after  a  three  years'  probation, 
and  the  abbots  {i^yovjx^voi)  were  required, 
during  this  time,  to  examine  well  into 
their  lif^  conversation,  and  fitness  for  the 
monastic  profession.  On  being  approved, 
the  candidates  assumed  the  dress  and  ton- 
sure. Both  free  persons  and  slaves  were 
alike  admissible  into  monasteries,  and 
were  received  on  the  same  footing  in  all 
respects.  A  master  might  claim  and  take 
away  his  slave  within  the  three  years,  if 
he  could  prove  that  the  person  was  his 
slave,  and  had  run  away  for  theft  or 
any  other  offence ;  but  not  otherwise. 
Thus  the  monasteries  became  places 
of  refuge  to  slaves  who  had  severe 
masters,  like  the  ancient  temples.  The 
law  ordained  that  the  monks  should  eat 
together,  and  should  all  sleep  in  a  com- 
mon dormitory,  each  in  his  own  bed ; 
but  an  exception  was  made  in  favour  of  i 
those   called  anachorets  and  hesuchasts  | 


(a;/axwpr;Tal  koX  y,aox(i(TTa(),  who  led  a 
contemplative  life  in  perfection  (such  is 
the  phrase),  and  were  allowed  to  have 
separate  cells.  It  seems  that  a  man  could 
leave  his  monastery  and  enter  the  world 
again,  though  it  was  considered  sinful; 
but  as  all  the  property  which  he  had  not 
disposed  of  before  entering  the  monastery 
(subject  to  some  provisions  for  his  wife 
or  children,  if  he  had  any)  became  the 
property  of  the  monastery  on  his  entering 
it,  if  he  choose  to  leave  it,  he  could  not 
take  with  him  or  recover  any  part  of  his 
property.  Celibacy  and  chastity  were 
required  of  the  monks,  though  at  this 
time  marriage  was  permitted  to  certain 
clerical  persons,  as  singers  and  readers. 
Further  regulations  on  the  life  of  monks  ! 
and  nuns  are  contained  in  the  134tli 
Novel.  A  monk  was  prohibited  from 
entering  a  female  monastery  (for  one 
word  only  is  used  in  these  laws  for  male 
and  female  convents),  and  a  nun  was  pro- 
hibited from  entering  a  male  monastery,  | 
under  any  pretext  whatever.  Other  re-  ' 
gulations  to  the  same  general  effect  of  ! 
ensuring  chastity  and  the  due  observance 
of  all  monastic  duties  are  prescribed  by  < 
the  legislator. 

The  institution  of  monachism  had  ar-  ] 
rived  at  a  state  of  great  corruption  both  ' 
in  the  Eastern  and  the  Western  churches,  i 
when  St.  Benedict  arose  to  reform  it,  in  i 
the  latter,  in  the  earlier  part  of  the  sixth  ' 
century.  It  does  not  appear,  however,  , 
that  Benedict,  in  drawing  up  what  is  ; 
called  his  Regula  Monachorum,  or  Rule,  j 
had  any  intention  of  founding  a  new  ] 
order  of  monks ;  he  writes  as  if  he  de-  i 
signed  it  for  the  use  of  all  the  menasteries  \ 
then  existing.  In  point  of  fact,  from  the 
year  530,  or  .532,  according  to  others,  j 
when  he  established  his  first  monastery  i 
at  Monte  Casino,  till  after  the  commence-  \ 
ment  of  the  thirteenth  century,  when  ■ 
the  new  mendicant  orders  made  their  1 
appearance,  the  principal  monasteries  that 
were  founded  throughout  Europe  were  of  i 
the  Benedictine  order.  The  Carthusians,  ! 
Cistercians,  Grandimonteuses,  Pra\mon-  ' 
stratenses,  Cluniacs,  &c.,  were  all  only  so 
many  varieties  of  Benedictines.  The  in-  ; 
novations  introduced  by  Benedict  were  j 
longest  in  penetrating  to  the  more  remote  : 
comers  of  Christendom ;  and  perhaps  in 
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no  other  part  of  Europe  were  they  so  long 
in  being  generally  received  as  in  the  Bri- 
tish Islands.  Bede  and  others  denominate 
the  system  which  prevailed  among  the 
British  monks  before  the  arrival  of  St. 
Augustin  in  r)97,  the  apostolic  discipline  ; 
but  it  was  probably  merely  the  antient 
rule  of  Pachomius,  one  of  the  Egyptian 
disciples  of  St,  Antonius.  It  is  even  dis- 
puted whether  St.  Augustin  brought  over 
with  him  the  rule  of  St.  Benedict ;  and  at 
all  events  it  is  tolerably  clear  that  that 
rule  was  not  universally  estiiblished  in  the 
British  churches  till  its  observance  was 
enforced  by  St.  Dunstau  and  his  friend 
Oswald,  in  the  reign  of  Edgar,  after  the 
middle  of  the  tenth  century. 

In  the  earliest  age  of  the  monastic  sys- 
tem, the  monks  were  left  at  liberty  as  to 
many  things  which  were  afterwards  re- 
gulated. St.  Athanasius,  in  one  of  his 
epistles,  speaks  of  bishops  that  fast,  and 
monks  that  eat  and  drink ;  bi-shops  that 
drink  no  wine,  and  monks  that  do ; 
bishops  that  are  not  married,  and  many 
monks  that  are  the  fathers  of  children. 
Originally  too,  monks  were  all  laymen  ; 
and,  although  it  gradually  became  moi'e 
and  more  the  common  practice  for  them 
to  take  holy  orders,  it  was  not  till  the  year 
1311  that  it  was  made  obligatory  upon 
them  to  do  so  by  Pope  Clement  V.  Nor 
was  any  vow  of  celibacy  or  any  other 
particular  vow  formally  taken  by  the 
earliest  monks  on  their  admission,  it 
appears  even  that  it  was  not  unusual  for 
persons  to  embrace  the  monastic  life  with 
the  intention  of  only  continuing  monks 
for  a  few  years,  and  for  those  who  had 
spent  some  time  in  a  mouastei'y  actually 
to  return  to  the  world.  We  have  just 
seen  how  the  practice  as  to  some  of  these 
points  was  at  length  regulated  by  the  Im- 
perial legislation. 

The  word  nun,  in  Greek  Noi/ls,  in 
I^atin  Noiina,  is  said  to  be  of  Egyptian 
origin,  and  to  signify  a  virgin.  Another 
account  is,  that  the  original  meaning  of 
the  Latin  nonna,  nonnana,  or  nonnanis, 
was  a  penitent.  The  Italians  still  use 
iwnno  and  nonna  for  a  grandfather  and 
grandmother.  Cyprian  and  Tertullian, 
in  the  latter  part  of  the  third  century, 
make  mention  of  virgins  d(,'dicating  them- 
b(  Ives  to  Christ.     Sonie  of  these  ecclesi- 


astical or  canonical  virgins,  as  they  were 
called,  appear  already  to  have  formed 
themselves  into  communities,  similar  to 
those  of  the  monks  :  but  others  continued 
to  reside  in  their  fathers'  houses.  The 
progress  of  female  monachism  however, 
from  the  rudeness  and  laxity  of  the  first 
form  of  the  institution,  to  the  strict  regu- 
lation which  characterized  its  maturity, 
moved  on  side  by  side  with  that  of  male 
monachism. 

Monasteries  are  called  by  the  Greek 
fiithers  not  only  MovaaTripia  and  Movat, 
but  also  sometimes  a-e/LLVfla,  that  is,  hoiy 
places  :  riyovjj.^vua,  the  residences  of  the 
abbots,  styled  -^joufMcuoi,  or  chiefs ;  fjAvooaiy 
inclosures ;  and  (ppovnar-ripia,  places  of 
rellection  or  meditation,  that  being  one  of 
the  purposes  to  which  they  were  very 
early  applied.  For  a  general  account  of 
the  dift'erent  sorts  of  religious  houses,  and 
of  their  government,  and  the  habits  and 
other  peculiarities  of  the  principal  orders 
of  monks  and  nuns,  the  reader  is  referred 
to  the  works  mentioned  at  the  end  of  this 
article.  The  three  vows  of  Chastity, 
Poverty,  and  Obedience  are  taken  by  all 
monks  and  nuns  at  their  admission.  All, 
both  male  and  female,  likewise  receive 
the  tonsure,  like  all  the  ecclesiastics  of 
the  Komish  church.  In  all  the  orders  the 
candidate  for  admission  must  first  under- 
go a  novitiate,  which  varies  from  one  to 
three  years.  The  age  at  which  novices 
may  make  profession  ditlers  in  difi'erent 
countries ;  but  the  rule  laid  down  by  the 
council  of  Trent  only  requires  that  the 
party,  whether  male  or  female,  should  be 
sixteen.  In  the  modern  constitution  of 
moiiachism,  the  vows  and  status  of  a  pro- 
fessed person,  as  indeed  of  all  ecclesi- 
astics, are  by  the  law  of  the  Koman 
church  for  life  and  indelible. 

The  greatest  revolution  by  which  the 
history  of  monachism  has  been  marked 
since  the  estal)lishment  of  the  rule  of 
St.  Benedict,  was  the  rise,  in  the  begin- 
ning of  the  thirteenth  century,  of  the 
Mendicant  Friars. 

The  general  dissolution  of  monastic 
establishments  was  one  of  the  first  conse- 
quences of  the  Reformation  in  our  own  and 
all  other  countries  that  separated  from 
the  Ivoniish  church.  There  are  however 
a  few  Protestant  monastic  establishuieuts 
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in  some  parts  of  Germany.  Even  in  some 
Roman  Catholic  countries,  especially  in 
Germany  and  France,  the  number  of 
these  establishments  has  been  greatly  re- 
duced within  the  present  century  and  the 
latter  part  of  the  eighteenth  century, 
and  the  wealth  and  power  of  those 
that  still  exist  most  materially  curtailed. 
The  reform  of  the  German  monasteries 
was  btgun  by  the  Emperor  Joseph  II. : 
those  of  France  were  all  swept  away  at 
the  commencement  of  the  Revolution; 
but  some  of  them  were  set  up  again, 
though  with  diminished  splendour,  after 
the  restoration  of  the  Bourbons.  Since 
tlie  relaxation  of  the  penal  laws,  several 
Roman  Catholic  nunneries  have  been 
erected  in  England  and  Scotland,  as 
well  as  in  Ireland.  (As  to  the  present 
statutes  on  the  subject,  see  Law,  Criminal, 
p.  203.)  Monks  and  nuns  of  all  de- 
scriptions still  swarm  in  Italy,  and  in 
the  countries  of  South  America  lately 
subject  to  the  Spanish  and  Portuguese 
crowns :  in  Spain  and  Portugal  all  mo- 
nasteries have  been  suppressed  within 
these  few  years.  Even  in  modern  times 
we  still  hear  occasionally  of  the  institu- 
tion of  a  new  order  of  monks.  One,  called 
the  Congregation  of  the  Blessed  Virgin 
Mary,  was  established  by  the  late  Pope 
Leo  XII.  in  1826.  The  most  important 
new  order  of  monks,  founded  in  the  Ro- 
man Catholic  church  since  the  first  out- 
break of  the  Reformation,  is  that  of  the 
Jesuits. 

If  we  would  rightly  appreciate  all  the 
effects  of  monachism,  good  and  bad,  we 
must  travel  through  the  history  of  eighteen 
centuries.  It  must  be  admitted,  that  the 
institution  for  a  long  time  produced  some 
benefit.  In  the  present  condition  of  Eu- 
rope the  strict  rules  of  monachism  are 
perhaps  purely  a  social  evil.  The  in- 
titution  is,  in  its  complete  form,  incon- 
sistent with  Protestantism.  But  whatever 
prejudice  there  may  be  against  monach- 
ism, there  appears  to  be  no  well  founded 
abjection  to  persons  voluntarily  entering 
any  religious  societies  where  they  can 
live  in  quiet  and  retire  from  the  world, 
provided  they  may  quit  such  societies 
when  they  please.  But  if  such  societies 
should  ever  be  revived  in  Great  Britain 
to   any   extent,  it   will   be   necessary  to 


provide  for  their  visitation  in  ()rder 
to  prevent  persons  being  detained  there 
against  their  will ;  and  it  will  be  necv  s- 
sary  to  regulate  their  establishment  and 
administration  by  general  rules.  All 
associations  of  individuals,  and  especially 
those  of  a  religious  character,  are  greedy 
of  acquiring  property ;  and  fraud  will  be 
used  for  this  purpose,  as  the  history  of 
religious  societies  shows.  The  restrictions 
at  present  placed  on  the  acquisition  of 
property  in  England  by  corporate  bodies, 
are  to  a  certain  extent  useful  and  necessary, 
even  when  these  bodies  are  not  religious 
or  ecclesiastical.  But  in  all  states  where 
freedom  of  opinion  is  established,  and 
religious  and  ecclesiastical  matters  are 
regulated  by  the  same  power  which 
regulates  matters  not  religious  and  eccle- 
siastical, it  is  essential  to  the  conservation 
of  true  political  liberty  to  keep  within 
strict  limits  all  associations,  religious  and 
ecclesiastical,  and  to  limit  their  acquisition 
of  property.  In  those  countries  where 
monachism  still  retains  its  original  cha- 
racter, the  institution  must  be  destroyed 
before  political  liberty  [Liberty]  can 
exist. 

(Among  the  most  important  works  on  the 
subject  of  monachism  are  the  following  : 
'  Nebridii  a  Mundelheim  Antiquarium 
Monasticum,'  fol.  Vien.,  1650  ;  '  Philippi 
Bonanni  Ordinum  Religiosorum  Cata- 
logus,'  3  vols.  4to.,  Rom.  1 706-8  ;  '  His- 
toire  des  Ordres  Monastiques  Religieux 
et  Militaires,'  par  le  Pere  Hippolyte 
He'lyot,'  Par.,  8  vols.  4to.,  1714,  &c.; 
and  nov.  edit.  1792  ;  Crome's  '  Pragmat. 
Geschichte  der  vornehmsten  Monchsor- 
den,'  10  vols.  Leipz.,  1774-83  ;  Tanner's 
'  Notitia  Monastica,'  fol.  1744  ;  Dugdale's 
'  Monasticon, '  new  edit,  by  Cay  ley  and 
Ellis,  6  vols,  fol.,  1812-30;  Fosbrooke's 
'  British  Monachism,'  2  vols.  8vo.,  1802. 
See  also  Thomasin,  '  Discipline  de  I'Eg- 
lise,'  torn,  i ;  Bingham's  *  Antiquities  of 
the  Christian  Church,'  book  vii. ;  and 
Gibbon's  '  Decline  and  Fall  of  the  Roman 
Empire,'  chap.  37.) 

Monk.  (From  the  Greek  ixopax6s, 
'Solitary,'  or  'one  who  leads  a  solitary 
life,'  Moiiachus,  in  church  Latin).  In 
England,  before  the  Reformation,  a  per- 
son who  'entered  and  professed  in  reli- 
gion,' as  the  phrase  was,  from  tliat  time 
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was  considered,  for  all  legal  purposes,  to 
be  dead.  Littleton  (§  200)  says,  "  When 
a  man  entereth  into  religion  and  is  pro- 
fesseil,  he  is  dead  in  the  law,  and  his  son 
or  next  cousin  (consanguineus)  inconti- 
nent shall  inherit  him,  as  well  as  though 
lie  were  dead  indeed.  And  when  he  en- 
tereth into  religion,  he  may  make  his 
testament  and  his  executors ;  and  they 
may  have  an  action  of  debt  due  to  him 
before  his  entry  into  religion,  or  any 
other  action  that  executors  may  have,  as 
if  he  were  dead  indeed.  And  if  that  he 
make  no  executors  when  he  entereth 
into  religion,  then  the  ordinary  may 
commit  the  administration  of  his  goods 
to  others,  as  if  he  were  dead  indeed." 
It  was  a  consequence  of  this  legal  notion 
of  a  civil  death,  that  if  a  lease  was  made 
to  a  man  for  the  life  of  another  person, 
and  this  other  person  professed  in  reli- 
gion, the  lease  determined ;  and  for  this 
reason  such  a  lease  was  always  made  for 
the  natural  life  of  any  person  on  the  con- 
tinuance of  whose  life  the  lease  was  to 
depend  ;  and  this  phraseology  is  still 
maintained  in  legal  instruments.  (Co. 
2,  Rep.  48.) 

All  Regulars,  that  is,  those  who  vowed 
obedience,  chastity,  and  poverty,  entered 
some  house  of  religion,  where  they  pro- 
fessed. Bare  admittance  into  such  a 
house  was  an  entry  into  religion  ;  but  the 
person  was  not  professed  till  the  year  of 
probation  was  expired,  and  he  had  taken 
tlie  habit  of  his  order  and  made  the  vows 
above  mentioned. 

By  the  27  Hen.  VIIL  c.  28,  all  monas- 
teries, priories,  and  other  religious  houses 
of  monks,  canons,  and  nuns,  of  whatever 
habit,  rule,  or  order,  not  having  lands, 
rents,  or  other  hereditaments  above  the 
value  of  200/.  per  annum,  and  all  their 
manors  and  lands,  were  given  to  the  king 
and  his  heirs  for  ever.  The  act  declared 
that  the  king  should  have  and  enjoy,  ac- 
cording to  the  act,  the  actual  and  real 
possession  of  such  religious  houses  as 
were  comprehended  within  it,  and  might 
give,  grant,  or  dispose  of  them  at  his  will 
and  pleasure,  to  the  honour  of  (jlod  and 
the  wealth  of  the  realm.  The  act  of  the 
."ilst  Henry  VIII.  c.  I'i,  waft  still  more 
comprehensive.  By  the  Ist  Ed.  VI.  c.  14 
(which  recites  the  37th  Henry  VIII.  c.  4), 


all  colleges,  free  chapels,  and  chantries, 
and  all  manors,  lands,  or  hereditaments 
belonging  to  them,  or  which  had  been 
given  or  assigned  to  the  finding  of  any 
priest,  or  of  any  anniversary  or  obit,  or 
any  light  or  lamp,  to  have  continuance 
for  ever,  were  given  to  the  king  and  his 
heirs  and  successors. 

It  should  be  observed  that  these  acts 
did  not  affect  ecclesiastical  bodies  or  per- 
sons, simply  as  such ;  that  is,  they  did 
not  affect  the  secular  clergy,  such  as  arch- 
bishops, bishops,  deans  and  chapters,  pre- 
bendaries, archdeacons,  parsons,  and 
vicars ;  but  only  the  regular  clergy.  It 
was  decided  in  the  archbishop  of  Canter- 
bury's case  (Co.  2,  Bep.  48),  that  no  eo- 
clesiastical  house,  unices  it  was  also  re- 
ligious, was  within  the  act  of  31  Henry 
VIII.  These  acts  however  completely 
put  an  end  to  all  the  houses  of  regular 
clergy  within  the  realm  ;  and  on  the  oc- 
casion of  carrying  into  effect  the  statute 
of  Edward  VI.,  a  great  many  grammar- 
schools  and  other  charities  which  did  not 
come  within  the  provisions  of  the  act 
were  also  suppressed.  "  This  act,"  says 
Strype,  "was  soon  after  grossly  abused, 
as  the  act  in  the  former  king's  reign  for 
dissolving  religious  houses  was.  For 
though  the  public  good  was  pretended 
thereby  (and  intended  too,  I  hope)  yet 
private  men,  in  truth,  had  most  of  the 
benefit,  and  the  king  and  commonwealth, 
the  state  of  learning,  and  the  condition  of 
the  poor,  left  as  they  were  before  or 
worse."  (Strype's  Ecclesiastical  Memoirs, 
ii.  101-103,  423,  and  iii.  401,  where  there 
is  a  catalogue  of  King  Edward's  free 
grammar-schools,  which  were  endowed 
tor  the  most  part  out  of  the  charity  lands 
given  to  the  king  by  the  said  act  for  this 
and  other  like  purposes.) 

The  existing  laws  against  members  of 
religious  orders  or  societies  of  the  Church 
of  Kome  are  stated  in  Law,  Criminal, 
p.  203. 

MONO'POLY,  from  the  Greek  mono- 
pdlia  ((jLovoTrw\la),  which  occurs  in  Aris- 
totle's iWia'c/t  (i.  11),  where  it  is  used 
simply  in  the  sense  of  a  man  buying  up 
the  whole  of  a  commodity  so  as  to  be  the 
sole  holder  of  it,  and  to  have  the  power 
of  selling  it  at  his  own  price.  When  he 
word    monopolium    was    used    by    Ti- 
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berius  in  addressing  the  Roman  senate 
(Suet.  Tib.,  c.  71),  he  thought  an  apology 
necessary  for  introducing  a  new  word. 
The  word  however  soon  came  into  coju- 
nion  use.  The  term  monopoly,  which 
literally  signifies  single  or  sole  selling,  is 
used  in  a  constitution  of  Zeno  ( Cod.,  iv. 
.59)  in  the  sense  in  which  it  is  used  by 
Aristotle,  and  in  the  sense  of  what  our 
law  understands  by  forestalling,  engross- 
ing, regrating  ;  to  which  we  may  add 
combining  to  keep  up  prices.  [Fore- 
stalling.] Zeno  declares  that  no  per- 
son shall  exercise  a  monopoly  of  clothing, 
fish,  or  any  other  thing  adapted  for  food 
or  use.  He  gives  no  definition  of  mono- 
poly. The  term  however  must  be  ex- 
plained from  the  context,  from  which  it 
appears  to  signify  any  means  by  which  a 
person  gets  or  attempts  to  get  the  whole 
of  any  commodity  into  his  possession  for 
the  purpose  of  enhancing  the  price.  In 
the  same  Constitution  he  forbids  all  com- 
bination among  dealers  to  raise  the  prices 
of  any  commodity.  Zeno's  punishment 
for  monopoly  was  confiscation  of  the 
goo«ls  of  the  ofieuder  and  perpetual 
exile. 

A  monopoly,  according  to  the  English 
law,  is  defined  by  Coke  (3  Inst.  181, 
c.  S."),  'Against  Monopolists,'  &c.)  to  be 
"an  institution  or  allowance  by  the  king, 
by  his  grant,  commission,  or  otherwise,  to 
any  person  or  persons,  bodies  politic  or 
corporate,  of  or  for  the  sole  buying,  sell- 
ing, making,  working  or  using,  of  any 
thing,  whereby  any  person  or  persons, 
bodies  politic  or  corporate,  are  sought 
to  be  restrained  of  any  freedom  or  li- 
berty that  they  had  before,  or  hindered 
in  their  lawful  trade."  In  Le  Case  de 
Monopolies  (11  Co.,  8G,  6)  it  is  said  that 
every  monopoly  has  three  inseparable 
incidents — the  raising  of  the  price,  the 
deterioration  of  the  commodity,  and  the 
impoverishment  of  artificers  and  others. 
It  appears  that  these  inseparable  incidents 
were  considered  as  tests  by  which  a  grant 
savouring  of  monopoly  might  be  tried. 

Every  royal  grant  or  letters  patent 
tending  to  a  monopoly  as  thus  defined  and 
explained  was  void.  The  crown  liowever 
could  by  letters  patent  grant  and  create 
exclusive  privileges  of  buying  and  selling 
when  such  grant  was  of  general  use,  or 


when  the  grant  was  to  an  individual  who 
had  introduced  into  the  country  something 
new  and  useful.  This  prerogative  of  the 
crown  was  often  abused,  and  by  none 
more  than  by  Elizabeth,  who  granted 
many  patents  of  monopolies  for  the  pur 
pose  of  raising  money.  As  an  instance  of 
this,  Elizabeth  had  granted  to  a  certain 
person  the  sole  making,  importing,  and 
selling  of  playing  cards,  v.'hich  grant  was 
declared  void  by  the  judges.  (Zc  Cake 
de  Monopolies.') 

It  seems  then  that  the  word  monopoly 
was  never  used  in  English  law,  except 
when  there  was  a  royal  grant  authorising 
some  one  or  more  persons  only  to  deal  iii 
or  sell  a  certain  commodity  or  article. 

By  the  act  of  21  Jac.  I.,  c.  3,  all  mo- 
nopolies and  all  commissions,  grants, 
licences,  charters,  and  letters  patent  U, 
any  person  or  body  politic  or  corporate, 
of  or  for  the  sole  buying,  selling,  making, 
working,  or  using  of  anything,  or  of  an}' 
other  monopoliey,  &c.,  are  declared  con- 
trary to  the  laws  of  the  realm  and  utterly 
void  and  of  none  effect. 

By  the  sixth  section  of  the  same  statutf! 
the  above  provisions  do  not  extend  to 
letters  patent  and  grants  of  privilege 
thereafter  to  be  granted  for  fourteen  yc-ars 
or  under,  of  the  sole  working  or  making 
of  any  new  manufacture  to  the  true  ai.d 
first  inventor  thereof,  which  others  at  the 
time  of  making  such  letters  patent  and 
grants  shall  not  use,  so  as  also  such  let- 
ters patent  be  not  contrary  to  the  law,  or 
mischievous  to  the  state,  or  generally  in- 
convenient. This  section  is  the  founda- 
tion of  the  present  law  as  to  patents  for 
inventions.    [Patents,] 

Copyright  and  patents  are  now  ge- 
nerally placed  among  monopolies  by  legal 
writers,  but  not  correctly.  The  original 
legal  sense  of  the  term  monopoly  has  been 
already  explained  ;  and  the  power  of  the 
crown  to  grant  patents  is  now  limited  and 
defined,  as  well  as  the  several  formalities 
to  be  observed  in  obtaining  them.  Any 
patent  not  obtained  in  due  form  is  void  ; 
and  the  term  monopoly,  as  above  ex- 
plained, has  legally  ceased  to  exist. 

There  is  still  a  vulgar  and  common  us  • 
of  the  term  m.ouopoly  which  is  incorrect, 
inasnmch  as  it  has  not  the  sense  whicL 
monopoly  had. 
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if  a  number  of  individuals  were  to 
unite  foi*  the  purpose  of  producing  any 
particular  article  or  commodity,  and  if 
they  should  succeed  in  selling  such  ar- 
ticle very  extensively,  and  almost  solely, 
such  iridividuals  in  popular  language 
would  be  said  to  have  a  monopoly.  Now, 
as  tliese  individuals  have  no  advantages 
given  them  by  the  law  over  other  per- 
sons, it  is  clear  they  can  only  sell  more  of 
tlieir  commodity  than  other  persons  by 
producing  the  commodity  cheaper  and 
better.  Such  so-called  monopoly  then  is 
]ieither  the  old  legal  monopoly,  nor  does 
it  rest  on  any  legal  privilege.  There 
would  however  be  no  objection  to  calling 
it  a  monopoly  in  the  antient  sense  of  that 
term,  if  the  word  were  not  now  used  in  a 
bad  or  unfavourable  sense,  which  pro- 
bably dates  from  the  time  when  real 
monopolies  were  granted  by  the  crown, 
and  were  very  injurious  to  the  nation. 
Between  a  monopoly  as  it  onee  existed, 
and  a  monopoly  as  it  is  now  vulgarly  un- 
derstood, there  is  this  difference  —  the 
former  was  only  derived  from  a  grant  of 
the  crown,  and  was  often  injurious  to  all 
persons  except  the  patentee ;  that  which 
is  now  vulgarly  called  a  monopoly  is 
nothing  more  than  the  power  which  an 
individual  or  a  set  of  individuals  acquire, 
by  means  of  capital  and  skill,  of  offering 
something  to  everybody  cheaper  and  better 
than  they  had  it  before,  and  it  is  therefore 
an  advantage  both  to  the  so-called  mono- 
polists and  to  everybody  else.  The  abusive 
application  of  tiie  term  at  present  is  found- 
ed on  the  jealousy  which  people  of  small 
capital  feel  towards  those  who  have  large 
capital  and  carry  on  a  successful  business. 

I'he  cas;e  of  a  number  of  persons  com- 
bining to  produce  and  sell,  or  to  buy  and 
sell,  a  thing,  has  been  taken,  as  being  one 
which  is  the  most  striking  and  oppressive 
kind  of  njonopoly,  in  the  vulgar  sense  of 
tluit  term.  An  individual  however  may, 
in  this  sense,  l)ecome  a  monopolist:  as  if 
a  man  should  buy  up  all  tlie  tallow  in 
Kussia.  and  so  make  can<iles  as  dear  as  he 
pleased,  or  rather  as  dear  as  he  could,  for 
his  piiee  nmst  he  limited  in  a  mea.sure  by 
people's  ability  to  buy;  or  (to  take  a  case 
which  would  appear  a  still  greater  act  of 
monopoly,  as  being  more  sensibly  felt)  as 
if  a  man  should  buy  all  the  corn  in  a 
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country,  and  so  make  bread  as  dear  as  he 
could.  Without  discussing  the  question 
as  to  the  advantages  and  disadvantages  to 
a  nation  of  this  kind  of  monopoly,  it  is 
enough  to  put  it  upon  those  who  disap- 
prove of  such  wholesale  buying,  to  say 
how  far,  and  to  what  amount,  they  will 
allow  a  man  to  use  his  capital  and  exer- 
cise his  commercial  skill ;  for  it  is  incum- 
bent on  those  who  would  deprive  a  man 
of  such  liberty  to  say  exactly  how  far 
such  liberty  should  go.*  Further,  if  such 
persons  wish  to  be  exact  in  their  language, 
they  should  use  another  word  than  mo- 
nopoly, which  had  once  a  particular 
meaning,  as  above  explained,  and  signified 
a  different  thing  from  that  which  they  call 
a  monopoly.  And  if  they  will  apply  this 
word  monopoly  to  a  person  or  persons 
who,  by  industry  and  skill,  and  the  judi- 
cious employment  of  capitiil,  make  and 
sell  or  buy  and  sell  much  more  of  a  thing 
than  anybody  else,  they  should  consider 
whether— inasmuch  as  buj  ing  and  selling 
are  free  to  all,  and  as  all  people  wish  to 
buy  as  cheap  as  they  can  and  as  good  as 
they  can— they  will  apply  this  word  in  an 
invidious  sense  to  any  person  or  persons 
who  can  only  command  customers  because 
the  customers  like  to  go  to  them,  or  be- 
cause the  customers  can  get  the  thing  no- 
where else,  owing  to  no  other  persons 
having  provided  themselves  with  the  com- 
modity for  sale. 

A  new  kind  of  monopoly,  as  it  would 
be  called  according  to  the  incorrect 
use  of  the  term  monopoly,  is  growing 
up  in  England.  The  Parliament  em- 
powers a  number  of  individuals  to 
make  railroads  from  one  place  to  ano- 
ther, and  for  that  purpose  to  take  what 
land  and  other  i)rivate  property  is 
refjuired  for  the  purposes  of  the  rail- 
way. The  greater  cheapness  and  con- 
venience of  railway  carriage  put  an 
end  to  other  modes  of  conveyance  to  a  cer- 
tain extent;  but  only  because  the  railway 
travelling  is  cheaper  and  more  convenient. 
Still  it  is  possil)le  that  a  railway  company 
might  raise  prices  so  high,  after  they  had 
driven   all   other   competitors   fxov.x  tlie 

*  At  AtheiLs  thery  wiis  n  la,w  \ylyoU  limited  tho 
amount  cf  corn  that  H  man  couUt  buy.  (LysinH, 
Karh  ruv  <rtT07ra)X(vt  )  [Coun  Tkxhr, 
Antikvt.I 
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roads,  as  to  deprive  the  public  of  some  of 
the  advantages  of  railway  conveyance, 
though  they  might  also  deprive  them- 
selves of  some  profit.  For  it  is  not  easy 
to  revive  other  modes  of  conveyance  after 
they  have  been  disused,  and  nobody  would 
like  to  venture  on  the  attempt  to  revive 
them,  because  the  enterprise  might  fail 
by  the  company  again  lowering  their 
charges,  simply  to  destroy  competition, 
and  then  raising  them  again.  Also,  when 
a  railway  between  two  places  is  esta- 
blished, the  Parliament,  as  a  general  rule, 
■would  not  empower  another  association  to 
make  another  railroad  between  the  same 
two  places,  and  in  the  same  or  nearly  the 
same  line,  and  so  they  would  in  effect  have 
given  a  kind  of  monopoly  or  exclusive 
privilege  to  the  original  company.  These 
are  not  reasons  against  the  granting  of 
railway  privileges,  but  they  are  reasons 
for  the  legislature  regulating  the  conduct 
of  railway  companies  by  general  rules, 
whenever  the  public  interest  shall  require 
such  regulation. 

If  the  government  of  any  country  lay 
a  tax  on  any  imported  article,  such  a  tax 
creates  what  may  be  called  a  monopoly 
in  favour  of  those  who  produce  the  article 
at  home.  Such  tax  "raises  the  price, 
deteriorates  the  commodity,  and  im- 
poverishes artificers  and  others."  It  is 
not  however  a  monopoly  in  the  technical 
sense,  because  it  is  not  a  grant  from  the 
Crown,  but  is  imposed  by  a  law.  It  is  a 
great  deal  worse  however  for  the  com- 
munity than  a  real  monopoly,  for  a  real 
monopoly  is  illegal  and  may  be  got  rid 
of  by  legal  means. 

That  kind  of  monopoly  or  sole-selling 
or  dealing  which  is  given  by  the  law  of 
copyright,  and  by  patents,  is  in  effect  a 
kind  of  property  created  by  law  for  the 
benefit  of  an  author  or  inventor,  and  which 
he  could  not  effectually  acquire  or  secure 
without  the  aid  of  the  law.  It  is  not 
however  a  monopoly  in  any  sense  in  which 
that  term  has  ever  been  used.  Whether 
it  is  profitable  or  injurious  to  the  com- 
munity is  a  question  that  concerns  legis- 
lation.    [Copyright.] 

MONT  DE  PIE'TE'  (  MONTE  DI 
PIETA\  in  Italian),  a  benevolent  insti- 
tution which  originated  in  Italy  in  the 
fifteenth  century,  the  object  of  which  was 


to  lend  money  to  necessitous  people  at  a 
moderate  interest.  The  Jews,  who  were 
the  great  money-lenders  in  that  age,  ex- 
acted an  enormous  interest,  and  as  much 
as  20Z.  to  25/.  per  cent.  The  papal  go- 
vernment and  other  Italian  governments 
established  a  kind  of  bank,  which  lent 
money  upon  pledges,  for  a  fixed  term,  at 
a  low  rate  of  interest,  intended  chiefly  to 
defray  the  unavoidable  expenses  of  the 
establishment ;  at  the  expiration  of  which 
term,  if  the  capital  lent  and  interest  were 
not  repaid,  the  pledges  were  sold,  and  the 
surplus  money,  after  paying  the  debt  in- 
curred, was  restored  to  the  owners.  In 
most  instances,  however,  the  term  might 
be  renewed  by  merely  paying  the  interest. 
The  difference  between  these  establish- 
ments and  those  of  the  ordinary  pawn- 
brokers seems  to  have  been  that  they  were 
intended  mainly  for  the  benefit  of  the 
borrowers,  and  not  for  the  profit  of  the 
lenders,  and  that  every  reasonable  facility 
was  afforded  to  the  former.  The  admi- 
nistration of  the  Monte  di  Pieta  was 
therefore  conducted  upon  economical 
and  strictly  equitable  principles,  and  it 
was  under  the  inspection  of  the  govern- 
ment as  a  public  benevolent  institution. 
This  at  least  was  the  original  principle, 
although  it  may  occasionally  have  been 
deviated  from  in  after-times,  in  conse- 
quence of  the  cupidity  or  necessities  of 
the  governments  themselves.  In  times 
when  capital  was  more  scarce  or  less  ge- 
nerally diffused  than  it  is  now,  and  when 
loans  of  money  were  difficult  to  be  got, 
the  Monte  di  Pieta  was  a  most  useful  in- 
stitution. Leo  X.,  some  say  Paul  III., 
sanctioned  the  first  establishment  of  a 
Monte  di  Pieta  at  Eome,  which  was  under 
the  direction  of  a  society  of  wealthy  per- 
sons, who,  having  contributed  the  neces- 
sary funds,  lent  upon  pledges  small  sums 
not  exceeding  thirty  Roman  scudi,  a  little 
more  than  six  pounds  sterling,  to  each 
person.  The  money  was  lent  for  a  terra 
of  eighteen  mouths.  The  establishment 
was  under  the  inspection  of  the  treasurer 
of  the  Apostolic  Chamber.  Large  store- 
houses were  annexed  to  the  office,  which 
stood  in  the  district  della  Regohi,  jiear  the 
banks  of  the  Tiber.  (Richard,  Descrip- 
tion de  I'  Italic,  vol,  v.)  Other  estab- 
lishments of  a  similar  nature  existed   at 
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Milan,  Florence,  Naples,  and  most  other 
towns  of  Italy.  That  of  Padua  is  one  of 
the  oldest  on  record,  having  been  estab- 
lished in  1491,  when  the  Jewish  banks, 
which  lent  at  usurious  interest,  were  shut 
up.  (Scardeoni,  De  Antiquitate  Urhis 
Patavii.) 

This  institution  was  introduced  into 
other  countries,  especially  into  the  Ne- 
therlands, and  Monts  de  Piete  were  es- 
tablished at  Brussels,  Antwerp,  Ghent, 
and  other  places.  In  Spain  there  were 
also  similar  establishments  at  Madrid  and 
some  other  large  towns,  but  in  no  country 
were  they  so  generally  spread  as  in  Italy, 
the  original  country  of  benevolent  insti- 
tutions during  the  middle  ages. 

When  the  French  under  Bonaparte  in- 
vaded Italy  in  1796-7,  they  plundered  the 
Monti  di  Pietk  of  Milan,  Modena,  Parma, 
and  most  other  towns.  At  Rome,  Pope 
Pius  VI.,  being  pressed  by  the  French  to 
pay  an  enormous  sum  for  war  contribu- 
tions, was  obliged  to  seize  upon  the  richer 
pledges  in  the  Monte  di  Pieta,  for  the  re- 
payment of  which  he  gave  bonds ;  but 
these  bonds  lost  all  value  in  the  subse- 
quent invasion  of  Rome  by  the  French  in 
1 798.  The  Monti  di  Pieta  have  been  re- 
established in  most  Italian  cities. 

The  Monti  Frumentarii,  in  several 
parts  of  Italy,  are  storehouses  of  corn, 
which  is  lent  to  poor  cultivators  on  the 
same  principle  as  money  is  by  the  Monti 
di  Pieta. 

MORTGAGE.  A  general  notion  of 
a  mortgage  may  be  collected  from  the 
following  passage  in  Littleton  (§  332), 
who  treats  of  Mortgages,  as  then  in  use, 
under  the  general  head  of  estates  upon 
condition. 

"  If  a  feoffment  be  made  upon  such 
condition,  that  if  the  feoffor  [)ay  to  the 
feoffee,  at  a  certain  day,  40Z.  of  money, 
that  then  the  feoffor  may  re-enter,  &c., — 
in  this  case  the  feofiiee  is  called  tenant  in 
mortgage,  which  is  as  much  to  say,  in 
French,  as  vmrUjaye ;  and  in  Latin,  tnor- 
tuum  vadium.  And  it  seemeth  tliat  the 
cause  why  it  is  called  mortgage  is,  for 
tliat  it  is  doubtful  whether  tlie  feoffor  will 
pay,  at  the  day  limited,  such  sum  or  not: 
and  if  he  doth  not  pay,  tlien  the  land, 
which  is  put  in  pledge  upon  condition  for 
the  payment  of  the  money,  is  taken  from 


him  for  ever,  and  so  dead  to  him,  upon 
condition,  &c-  And  if  he  doth  pay  the 
money,  then  the  pledge  is  dead  as  to  the 
tenant,"  &c. 

The  money  thus  agreed  to  be  paid  by 
the  feoffor  must  be  supposed  to  be  money 
borrowed  from  the  feoffee,  or  the  amount 
of  a  debt  due  from  the  feoffor  to  the  feof- 
fee, though  Littleton  does  not  expressly 
say  so.  According  to  the  terms  of  this 
contract,  if  the  feoffor,  or  the  feoffor's 
heir  did  not  pay  the  money  at  the  time 
appointed,  the  land  became  the  absolute 
property  of  the  feoffee. 

The  mortuura  vadium  of  Glanville 
(book  X.)  is  evidently  a  different  thing 
from  the  mortuura  vadium  of  Littleton, 
and  Glanville's  explanation  of  the  term 
seems  more  applicable  to  his  mortuum 
vadium,  than  Littleton's  is  to  the  mort- 
gage which  he  describes.  "  When  an 
immovable  thing,"'  says  Glanville,  "is 
put  into  pledge,  and  seisin  of  it  has  been 
delivered  to  the  creditor  for  a  definite 
term,  it  has  either  been  agreed  between 
the  creditor  and  debtor  that  the  proceeds 
and  rents  shall  in  the  meantime  reduce 
the  debt,  or  that  they  shall  in  no  measure 
be  so  applied.  The  former  agreement  is 
just  and  binding ;  the  other  unjust  and 
dishonest,  and  is  that  called  a  mortgage, 
but  this  is  not  prohibited  by  the  king's 
court,  although  it  considers  such  a  pledge 
as  a  species  of  usury."   (Beanies'  Transl.) 

Littleton  describes  the  old  and  strict 
law  of  mortgage  ;  but  the  courts  of  equity 
gradually  introduced  such  modifications 
as  to  convert  a  mortgage  from  its  ancient 
simplicity  into  a  very  artificial  and  com- 
plicated arrangement.  A  mortgage  is  a 
contract,  and  therefore  requires  two  per- 
sons at  least,  one  of  whom  borrows  and 
the  other  lends  money.  The  borrower 
is  the  owner  of  land,  or  has  some  inte- 
rest in  land,  which  he  conveys  or 
transfers  as  a  security  to  the  lender  of  the 
money ;  the  borrower  is  called  the  mort- 
gagor, and  the  lender  is  called  the  mort- 
gagee. The  whole  transaction  is  proper- 
ly termed  a  mortgage ;  but  the  name  is 
soinetin)es  applied  simply  to  the  debt. 

The  mortgage  deed  varies  in  its  terras 

according  to  the  ostat<;  or  interest  in  the 

lands  which  the  mortgagor  conveys  to 

the  mortgagee,  and  according  to  the  spe* 
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cial  agreement  of  the  parties.  By  the 
execution  of  the  deed,  the  estate  of  the 
mortgagor  in  the  lands  mortgaged  is  con- 
ditionally transferred  to  the  mortgagee, 
but  the  mortgagor's  estate  is  not  forfeited 
till  he  makes  default  in  payment  of  the 
money  borrowed  and  interest  at  the  time 
named  in  the  deed.  The  money  borrowed 
is  however  seldom  paid  at  the  time  agreed 
on,  the  consequence  of  which  is  that  the 
mortgagor's  estate  is  forfeited  by  his  not 
fulfilling  the  condition,  and  the  mortga- 
gee becomes  the  absolute  legal  owner  of 
the  land,  or  of  such  estate  in  it  as  was 
conveyed  to  him.  He  can  then  bring  an 
action  of  ejectment  against  the  mortgagor, 
if  the  mortgagor  is  in  possession  of  the 
land,  without  giving  him  notice  ;  and  he 
can  do  this  even  before  default  in  pay- 
ment, unless  it  is  agreed  by  the  mortgage- 
deed  that  the  mortgagor  shall  remain  in 
possession  till  he  makes  default,  and  a 
clause  to  this  efi'ect  is  commonly  inserted 
in  the  deed. 

From  the  time  of  default  being  made, 
the  several  interests  of  tlie  mortgagor  and 
the  mortgagee  in  the  land  must  be  con- 
sidered as  chiefly  belonging  to  the  juris- 
diction of  equity.  When  the  mortgagee, 
by  default  of  the  mortgagor,  has  become 
the  absolute  legal  owner  of  the  lands,  the 
mortgagor  possesses  what  is  called  the 
equity  of  redemption.  This  equity  of 
redemption  is  considered  by  courts  of 
equity  as  an  estate  in  the  land ;  it  may  be 
devised  by  the  mortgagor,  and,  in  case  of 
his  intestacy,  it  will  descend  to  his  heir ; 
it  may  be  sold,  or  it  may  be  mortgaged ; 
it  is  subject  both  to  dower  (in  equity  by 
3  &  4  Wm.  IV.  c.  105J  and  curtesy ;  and 
it  may  be  settled  like  a  legal  estate. 

By  a  recent  statute  (1  Vic.  c.  28),  made 
for  the  purpose  of  explaining  the  statute 
of  limitations  (3  &  4  Wm..  IV.  c.  27),  it 
is  enacted.  That  any  person  entitled  to  or 
claiming  under  any  mortgage  of  land  (as 
defined  by  the  last-mentioned  act)  may 
make  an  entry  or  bring  an  action  at  law 
or  suit  in  equity  to  recover  such  land  at 
any  time  within  twenty  years  next  after 
the  last  payment  of  any  part  of  the  prin- 
cipal money  or  interest  secured  by  such 
mortgage,  although  more  than  twenty 
years  may  have  elapsed  since  the  time  at 
which  the  right  to  make  such  entry  or 


bring  such  action  or  suit  in  equity  shall 
have  first  accrued.  This  act  was  passed 
to  protect  the  mortgagee  who  allows  the 
mortgagor  to  continue  in  possession  of 
the  land  or  in  the  receipt  of  the  rents  and 
profits  ;  and  it  secures  to  him  his  rights 
for  twenty  years  after  the  last  payment 
of  principal  or  interest  by  the  mortgagor. 
By  the  3  &  4  Wm.  IV.  c.  27,  when  a 
mortgagee  has  got  possession  of  the  land 
or  receipt  of  the  profits,  the  mortgagor, 
or  the  person  claiming  through  him,  can 
only  bring  a  suit  to  redeem  the  lands 
within  twenty  years  next  after  the  com- 
mencement of  such  possession  or  receipt, 
or  within  twenty  years  from  the  time 
when  the  mortgagee  or  the  person  claim- 
ing through  him  last  acknowledged  in 
writing  to  the  mortgagor,  or  some  person 
claiming  his  estate,  or  to  the  agent  of  such 
mortgagor  or  person,  his  title  of  mort- 
gagor or  right  to  redemption.  The  mort- 
gagor, or  the  person  claiming  under  him, 
may  therefore,  at  any  time  within  the 
limits  above  named,  tender  to  the  mort- 
gagee his  principal  money  and  interest, 
and  claim  a  reconveyance  of  the  lands ; 
and  if  the  mortgagee  will  not  accept  the 
tender  and  reconvey,  the  mortgagor  may 
compel  him  by  tiling  a  bill  in  equity  for 
the  redemption  of  his  lands. 

A  mortgagee  can  transfer  his  mortgage 
to  another.  The  transfer  or  assignment, 
as  it  is  generally  called,  consists  of  two 
parts  expressed  in  one  deed,  the  transfer 
of  the  debt,  and  the  conveyance  of  the 
land,  which  is  the  security  for  the  debt 
If  the  mortgagor  is  not  a  party  to  the  as- 
signment, the  assignee  takes  the  mortgage 
exactly  on  the  terms  on  which  the  assignor 
held  it  at  the  time  of  the  assignment.  If 
therefore  the  mortgagor  should  happen  to 
have  paid  the  whole  or  any  part  of  the 
debt,  the  assignee,  in  coming  to  a  settle- 
ment with  him,  must  submit  to  allow  such 
payment  in  diminution  of  the  original 
debt  which  the  assignor  affected  to  assign 
to  him. 

Tliough  the  mortgagee,  after  the  mort- 
gagor's default  in  payment  of  the  prin- 
cipal money  and  interest,  has  the  absolute 
legal  estate,  he  is  still  considered  by  courts 
of  equity  only  to  hold  it  as  a  security  tor 
his  debt.  The  legal  estate  in  the  land  will 
descend  to  the  mortgagee's  heir,  or  will 
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pass  by  his  will,  if  duly  executed :  but 
the  heir  or  devisee  takes  only  the  legal 
estate  iii  the  land,  and  the  money  or  debt 
(as  a  general  rule)  belongs  to  tlie  mort- 
gagee's administrator  or  executor. 

If  the  principal  money  and  interest  are 
not  paid  at  the  time  agreed  on,  the  mort- 
gagee may  file  a  bill  of  foreclosure  against 
the  mortgagor.  By  such  bill  the  mort- 
gagee calls  on  the  mortgagor  to  redeem 
his  estate  forthwith,  by  payment  of  the 
principal  money,  interest,  and  costs  ;  and 
if  the  mortgagor  does  not  do  this  within 
the  time  named  by  the  decree  of  the  court 
(which  is  generally  within  six  months 
after  the  master  in  chancery  has  made  his 
report  of  what  is  due  for  principal,  in- 
terest, and  costs),  he  is  for  ever  foreclosed 
and  barred  of  his  equity  of  redemption, 
and  the  mortgagee  becomes  the  owner  of 
the  land  in  equity,  as  he  was  before  at 
law.  If  the  money  is  paid  at  the  time 
named,  the  mortgagee  must  reconvey  the 
land,  and  deliver  up  to  the  mortgagor  all 
the  deeds  and  writings  in  his  possession 
relating  to  the  land. 

When  the  mortgagor  has  mortgaged 
his  equity  of  redemptiom  (which  he  may 
do  as  often  as  he  pleases),  every  new 
mortgagee  has  his  claim  on  the  land  as  a 
security  for  his  debt,  according  to  the 
order  in  -which his  mortgage  stands.  This 
is  the  general  rule  ;  but  it  is  subject  to 
various  exceptions,  which  depend  on  par- 
ticular circumstances.  Thus  a  mort- 
gagee of  the  equity  of  redemption  will  be 
postponed,  as  to  his  security,  to  a  subse- 
quent mortgagee  who  has  advanced  his 
money  without  notice  of  the  prior  mort- 
gage, if  such  subsequent  mortgagee  should 
be  able  to  obtain  the  legal  estate. 

If  a  second  mortgagee  obtains  the  title- 
deeds  of  the  estate,  this  will  not  give  him 
a  preference  over  a  prior  legal  mortgagee, 
unless  the  prior  mortgagee  has  parted 
with  or  failed  to  get  possession  of  the  title- 
deeds  for  fraudulent  purposes,  or  through 
gross  negligence.  But  though  the  second 
mortgagee  has  no  priority,  when  there  is 
neither  fraud  nor  negligence,  he  will  not 
be  compelled  to  give  up  the  title-deeds 
to  the  first  mortgagee,  unless  the  first 
mortgagee  pays  him  his  debt  and  in- 
terest. 

A  legal  mortgage  is  effected  by  an  in- 


strument which  transfers  the  legal  estate. 
When  a  mortgagor  makes  a  second  mort- 
gage, and  uses  the  form  of  a  legal  convey- 
ance, this  also  is  called  a  legal  mortgage, 
though  there  is  no  transfer  of  any  legal 
estate,  for  the  legal  estate  is  already  con- 
veyed to  another  person.  This  kind  of 
mortgage  may  be  called  a  mortgage  of  an 
equity  of  redemption,  by  way  of  distin- 
guishing it  from  the  equitable  mortgage 
next  mentioned.  An  agreement  in  writing 
to  transfer  an  estate  as  a  security  for  the 
repayment  of  a  sum  of  money,  is  called  an 
equitable  mortgage,  because  it  gives  the 
intended  mortgagee  a  right  to  have  a  legal 
mortgage,  and  in  a  court  of  equity  gives 
him  in  fact  all  the  rights  of  a  legal  mort- 
gagee. A  deposit  of  the  title-deeds  of  an 
estate,  or  of  the  copy  of  court  rcll,  as  a 
security  for  a  debt  contracted  at  the  time 
of  the  deposit,  or  previously  to  the  de- 
posit, constitutes  an  equitable  mortgage. 
An  equitable  mortgagee  by  deposit  of  title- 
deeds,  has  a  preference  over  a  subsequent 
purchaser  or  mortgagee  who  obtains  the 
legal  estate  with  notice  of  the  equitable 
mortgage. 

If  the  mortgagor  is  not  seised  in  fee,  but 
has  only  a  limited  interest  in  land,  as  a 
lease  for  years,  the  mortgagor,  by  taking 
an  assignment  of  the  lease,  becomes  liable 
for  the  rent,  and  to  the  covenants  contain- 
ed in  the  lease,  though  he  has  never 
taken  possession  of  the  premises  included 
in  it.  The  same  rule  was  for  a  time  held 
to  apply  to  an  equitable  mortgagee  by  de- 
posit of  title-deeds ;  but  in  a  very  recent 
case  it  has  been  decided  that  the  equitable 
mortgagee  is  not  liable  to  such  covenants 
(Moore  V.  Choat,  8  Sim.,  508^  :  and  so  the 
matter  stands  at  present. 

The  preceding  remarks  apply  to  mort- 
gages of  land  only,  in  which  there  are 
many  peculiarities  which  arise  from  the 
condition  of  legal  ownership  of  land  in 
this  country.  But  other  kinds  of  property 
may  be  mortgaged,  such  as  chattels  per- 
sonal, a  life-interest  in  a  sum  of  money, 
or  a  policy  of  insurance,  or  a  ship,  or  shares 
in  a  ship.  The  subject  of  pawning  or 
l)ledging  of  goods  is  treated  under 
Fi.KDOE,  and  also  the  rules  of  the  Roman 
law  as  to  Ilypotheca  and  Pignus.  The 
equitable  lien  on  land,  which  is  classed 
among  mortgages    by  some   writers,  ia 
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briefly  noticed  under  Lieh  ;    and  mort- 
gages of  ships  under  Ship. 

The  English  law  of  mortgage  has  been 
chiefly  formed  by  the  decisions  of  courts 
of  equity,  and  it  now  forms  a  very  im- 
portant and  often  complicated  part  of  the 
law  of  property  and  contracts.  As  it  is  a 
matter  of  general  interest  that  every  rea- 
sonable facility  should  be  given  to  the 
.  sale  of  property,  so  it  is  equally  a  matter  of 
general  interest  that  the  means  of  borrow- 
ing money  upon  the  security  of  property 
should  be  rendered  easy,  and  the  rules  of 
law  relating  thereto  as  clear  and  certain  as 
the  nature  of  the  transaction  will  allow. 
The  borrowing  and  lending  of  money  upon 
good  security  is  one  of  the  most  direct 
means  of  rendering  capital  productive. 
Those  who  lend  receive  the  value  of  th'jir 
inoney  in  the  shape  of  interest,  and  those 
who  borrow  are  enabled  to  employ  their 
industry,  fixed  or  moveable  capital  and 
skill,  more  eifectually  than  they  could 
without  this  aid.  Though  the  amount  of 
mortgage  transactions  is  very  great,  they 
might  be  still  further  increased  if  those 
who  are  the  cultivators  of  land  had  such 
an  interest  in  it  as  would  enable  tliem, 
either  alone  or  in  conjunction  with  their 
landlords,  to  borrow  money  for  the  im- 
provement of  land.  But  this  cannot  be 
done  prudently  either  on  the  part  of 
the  lender  or  the  borrower,  so  long  as 
farms  are  let  on  the  present  terms.  The 
introducUon  of  a  good  system  of  leasing 
would  certainly  be  followed  by  increased 
application  of  capital  to  land,  which  in 
many  cases  can  only  be  done  by  borrow- 
ing on  the  security  of  the  land.  [Lease.] 
There  is  an  act  .3  &  4  Vict  c.  55  (altered 
and  amended  by  8  &  9  Vict,  c,  56),  which 
is  "  to  enable  the  owners  of  settled  estates 
.  to  defray  the  expense  of  draining  the 
same  by  way  of  mortgage."  These  acts 
apply  to  England  and  Ireland. 

MORTMAIN.  By  the  9  H.  III.  c. 
3G  (Magna  Charta),  it  was  declared  that 
it  should  not  be  lawful  for  the  future  for 
any  person  to  give  his  land  to  a  religious 
house,  so  as  to  take  it  back  again  and 
hold  it  of  the  house ;  and  any  such  gift 
to  a  religious  house  was  declared  to  be 
void,  and  the  land  was  forfeited  to  the 
lord  of  the  fee.  The  reason  of  this  pro- 
.  vision  is  obvious,  if  we  consider  the  na- 


ture of  the  feudal  tenure ;  and  indeed  it 
is  distinctly  expressed  in  the  preamble  of 
the  statute  of  the  7  Edward  I.,  sometimes 
entitled  '  De  Reiigiosis,'  as  follows  : 
"  Whereas  of  late  it  was  provided  that 
religious  men  should  not  enter  into  the 
fees  of  any  without  the  licence  and  con- 
sent of  the  chief  lords  (capitalium  domi- 
norum)  of  whom  such  fees  are  immedi- 
ately held ;  and  whereas  religious  men 
have  entered  as  well  into  fees  of  their 
own  as  those  of  others,  by  appropriating 
them  to  their  own  use  and  buying  them, 
and  sometimes  receiving  them  of  the  gifts 
of  others,  by  which  means  the  services 
due  from  such  fees,  and  which  were  ori- 
ginally provided  for  the  defence  of  the 
realm,  are  unduly  withdrawn,  and  the 
chief  lords  lose  their  escheats  of  the 
same,"  &c.  The  statute  then  forbids  any 
religious  person  or  any  other  to  buy  or 
sell  lands  or  tenements,  or  under  colour 
of  a  gift  or  term  of  years,  or  any  other 
title  whatever,  presume  to  receive  from 
any  one,  or  by  any  other  means,  art,  or 
contrivance,  to  appropriate  to  himself 
lands  or  tenements,  so  that  such  lands  and 
tenements  conit-  into  mortmain  in  any  way 
(ad  manum  mortuam  deveniant),  under 
pain  and  forfeiture  of  the  same.  The 
statute  then  provides,  that  if  it  is  violated, 
the  lord  of  whom  the  lands  are  holdeu 
may  enter  within  a  year ;  or,  if  he  ne- 
glect to  enter,  the  next  lord  may  enter 
within  half  a  year ;  and  if  all  the  chief 
lords  of  such  fees,  being  of  full  age, 
witliin  the  four  seas,  and  out  of  prison, 
neglect  to  entei-,  the  king  may  enter. 

The  general  notion  of  mortmain  may 
be  collected  fronx  the  words  of  this  sta- 
tute, the  term  being  used  to  express  lands 
belonging  to  any  corporate  body,  ecclesi- 
cal,  or  sole  or  aggregate.  Various  ex- 
planations have  been  oflered  as  to  the 
reason  why  lands  of  this  description  were 
said  to  be  in  mortmain,  or  in  mortua  manu, 
that  is,  in  a  dead  hand.  Under  the  feu- 
dal system,  lands  held  by  any  corporate 
body  or  person  might  not  inappropriately 
be  said  to  be  in  a  dead  hand  as  to  the 
lord  of  the  fee ;  for  as  a  coiporation  has 
perpetual  continuance  and  succession,  the 
lord  lost  the  profits  in  his  lands  which, 
under  the  strict  system  of  tenures,  he  de- 
rived either  from  the  services  of   the 
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tenant,  while  alive,  or  from  tlie  death  of 
the  tenant  and  other  circumstances.  Ac- 
cordingly, the  best  explanation  of  the 
meaning  of  this  term  seems  to  be  that  of- 
fered by  Coke,  that  "  the  lands  wei-e  said 
to  come  to  dead  hands  as  to  the  lords,  for 
that  by  alienation  in  mortmain  they  lost 
■wholly  their  escheats,  and  in  effect  their 
knights'  services  for  the  defence  of  the 
realm,  wards,  marriages,  reliefs,  and  the 
like,  and  therefore  wiis  called  a  dead  hand, 
for  that  a  dead  hand  yieldeth  no  service." 
Similarly,  the  old  mortuum  vadium  seems 
to  have  been  so  called,  because  the  land 
in  pledge  was,  for  the  time,  dead  to  the 
pledger.     [Mortgage.] 

Before  the  9th  Hen.  III.  c.  36,  was 
passed,  a  man  might  give  or  sell  his  lands 
to  religious  as  well  as  any  other  persons, 
unless  it  was  forbidden  in  the  gift  of  the 
lands  to  himself;  and  accordingly,  the 
great  lords,  on  making  a  grant  of  land,  used 
to  insert  a  clause  preventing  the  sale  or 
gift  to  religious  persons  and  also  to  Jews : 
Licitum  sit  donatorio  rem  datam  dare  vel 
vendere  cui  voluerit,  exceptis  viris  reli- 
giosis  et  Judeis.     (Bracton,  fol.  13.)* 

This  statute  of  Edward  I.  prevented 
gifts  and  alienaticms  between  corporate 
bodies  or  persons  and  others,  but  it  was 
eluded  by  a  new  device,  apparently  in- 
vented by  the  clergy,  and  probably  most 
used  by  the  religious  houses.  These 
bodies,  pretending  a  title  to  the  land 
which  they  wished  to  acquire,  brought 
an  action  for  it  by  a  Praecipe  quod  reddat 
against  the  tenant,  who  collusively  made 
default,  upon  which  the  religious  house 
had  judgment,  and  entered  on  the  land. 

The  statute  of  the  13  Edward  I.  (West- 
minster, 2),  c.  32,  provided  against  these 
recovery  of  lands  obtained  by  collusion  ; 
for  it  was  enacted,  that  after  the  default 
made,  it  should  be  inquired  whether  the 
demandant  had  any  right  in  his  demand 
or  not-,  and  if  the  demandant  were  found 
to  have  no  right,  the  land  was  declared 
to  be  forfeited  to  the  lords  mediate  and 
immediate,  similarly  as  was  provided  by 
the  previous  statute  of  Edward  I.     Au- 

•  Viner  (art.  *  Morlmain  '),  quotirij,'  Coke,  who 
writes  tliis  piissaye  "  Licitum  sit  d(mat(iri,"  says, 
*'  QntiTC  if  it  should  not  be  dtmaio,  donee."  Sucli 
a  bhinder  inifjlit  have  been  avoided  by  lookini,'  at 
the  ori),'inal,  or  might  have  been  corrected  even 
without  doing  so. 


other  provision  of  this  statute  (c.  33"S 
furnishes  curious  evidence  as  to  the  de- 
vices practised  for  the  purpose  of  eluding 
the  statutes  of  mortmain.  The  words  of 
the  enactment  will  best  explain  the  al- 
lusion : — "  Forasmuch  as  many  tenants 
set  up  crosses,  or  permit  them  to  be  set 
up  on  their  tenements,  to  the  prejudice  of 
their  lords,  in  order  that  the  tenants  may 
defend  themselves  by  the  privileges  of 
Templars  and  Hospitallers  against  the 
chief  lords  of  the  fees,  it  is  enacted, 
that  such  tenements  be  forfeited  to  the 
chief  lords,  or  to  the  king,  in  the  same 
way  in  which  it  is  enacted  elsewhere 
with  respect  to  tenements  alienated  in 
mortmain"  (de  tenementis  alienatis  ad 
mortuam  manum). 

Various  other  statutes  were  passed  in 
the  reign  of  Edward  I.  and  Edward  III. 
relating  to  mortmain  ;  but  the  next  im- 
portant statute  is  that  of  the  1 5  Richard 
II.  c.  5.  As  corporations  could  not  now 
acquire  lands  by  purchase,  gift,  lease,  or 
recovery,  they  had  contrived  another  new 
device,  said  to  be  mainly  the  invention 
of,  or  mainly  practised  by,  ecclesiastical 
bodies  or  persons.  The  device  consisted 
in  this :  the  lands  in  question  were  con- 
veyed to  some  person  and  his  heirs  to 
the  use  of  the  ecclesiastical  body  or  per- 
son and  their  or  his  successors.  In  this 
way  the  legal  estate  was  not  in  the  pos- 
session of  those  who  could  not  legally 
hold  it,  but  in  a  person  who  had  such 
legal  capacity;  and  the  use  or  profit  of 
the  land,  the  beneficial  interest  in  it,  was 
secured  to  the  ecclesiastical  body  or  per- 
son, contrary  to  the  spirit  of  the  previous 
statutes,  though  not  contrary  to  their  ex- 
pressed provisions.  The  statute  of  Rich- 
ard, after  declaring  that  this  use  was  also 
mortmain,  further  declared  all  such  con- 
veyances  to  be  void,  and  that  the  lords 
might  enter  on  lands  so  conveyed,  in  the 
manner  provided  for  by  the  statute  De 
Religiosis.  This  distinction  of  the  own 
ership  of  land  into  the  legal  and  bene 
ficial,  was  undoubtedly  derived  by  the 
clergy  from  the  like  distinction  in  the 
J{oman  law  between  Quiritarian  and  Bo- 
nitarian  ownership,  which  is  briefly  and 
distinctly  explained  by  Gains  (ii.  40). 

Thougli  the  statute  De  Religiosis  was 
iu  its  terms  comprehensive  enough  to  in- 
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elude  all  alieimtious  to  corporate  bodies 
or  persons,  it  is  clear  that  this  statute  was 
mainly  directed  against  the  clergy,  both 
regular  and  secular.  The  ecclesiastical 
corporations  were  more  numerous  than 
any  other,  and  had  bev.-n  more  active  in 
getting  lands  into  their  hands.  This  sta- 
tute of  Richard  II.  however  expressly 
extends  the  statute  De  l.'eligiosis  to  lands 
purchased  to  the  use  of  guilds  or  fraterni- 
ties ;  from  which  it  has  been  inferred 
that  the  doctrine  of  mortmain  had  not, 
before  the  date  of  this  statute,  applied  to 
guilds  or  fraternities.  The  statute  De  Re- 
ligiosis  is  by  this  statute  of  Richard  II. 
expressly  declared  to  apply  also  to  what 
we  now  call  municipal  corpoi-ations,  and 
the  statute  places  such  bodies  in  all  re- 
spects on  the  same  footing,  as  to  the  pur- 
chase of  lands,  with  "people  of  religion." 
If  such  lK)dies  as  these  had  been  con- 
sidered within  the  statute  De  Religiosis, 
it  seems  clear  fnmi  the  statute  of  Richard 
II.  that  their  acquisitions  of  land  had 
only  recently  become  of  such  magnitude 
as  to  make  it  seem  expedient  to  make  a 
special  declaration  by  statute  as  to  them. 
A  statute  of  Henry  VIII.  (23  Henry 
VIII.  c.  10),  commonly  called  an  act 
against  superstitious  uses,  is  perhaps 
hardly  a  statute  against  mortmain  in  the 
strict  sense  of  the  term.  The  statute 
enacted  that  feoffments,  fines,  recoveries, 
and  other  estates,  made  of  lands  and  he- 
reditaments to  the  use  of  parish  churches, 
chapels,  guilds,  fraternities,  commonalties, 
&c.,  erected  and  made  of  devotion  or  by 
common  consent  of  the  people  without 
any  corporation,  or  to  uses  for  perpetual 
obits,  or  a  continual  service  of.  a  priest, 
were  declared  to  be  void  as  to  such  gifts 
as  were  made  after  the  1st  of  March  in 
the  year  in  which  the  statute  was  passed, 
for  any  term  exceeding  twenty  years  from 
the  creation  of  such  uses.  From  the 
words,  "  by  common  consent  of  the  peo- 
ple, without  any  corporation,''  it  can 
hardly  be  infeiTtd  that  a  number  of  in- 
dividuals could  take  in  perpetual  succes- 
sion without  being  incorporated,  as  some 
writers  suppose ;  for  "  to  take  by  per- 
petual succession  without  being  incorpo- 
rated "  involves  a  contradiction.  Nor 
can  the  statute  be  construed  as  admitting 
by  implication  such  a  power  of  perpetual 


.succession  in  unincorporated  iiidividualia 
The  statute  destroys  all  such  estates  and 
interests  in  land  as  in  any  way  or  by  any 
persons  were  held  to  the  use  of  the  es- 
tahlishuieuts  or  collections  of  individuals 
mentioned  and  described  in  the  statute. 

The  subsequent  statutes  passed  in  tli© 
reign  of  Henry  VIII.  (27  H.  VIII.  c.  28 ; 
3i  H.  VIII.  c.  13;  37  H.  VIII.  c.  4), 
together  with  the  statute  passed  in  the 
first  year  of  Edward  VI.  (1  Edw.  VI. 
c.  14),  put  an  end  to  religious  houses  and 
many  other  establishments  which  had 
been  the  special  objects  of  the  statutes  of 
mortmain  and  superstitious  uses.  The 
consideration  of  what  are  now  legally 
called  superstitious  uses,  properly  comes 
under  the  head  of  Uses,  Superstitious 
AND  Charitable. 

The  king  could  always  grant  a  licence 
to  alien  in  mortmain,  or,  more  correctly 
speaking,  he  could  remit  the  f'.)rfeiture 
consequent  upon  alienation,  so  lur  at  least 
as  concerned  himself;  but  such  remishion 
could  strictly  only  affect  his  own  rights, 
and  not  those  of  the  mesne  lords,  unless 
they  also  consented.  It  was  the  practice, 
before  the  king  granted  his  licence,  to 
I  sue  out  a  writ  of  ad  quod  damnum,  in 
I  order  that  inquiry  might  be  made  and 
;  the  king  informed  what  damage  himself 
or  others  might  sustain  from  the  licence, 
i  This  practice,  however,  fell  into  disuse 
long  before  the  statute  of  the  7  &  8  Will. 
III.  c.  37,  which  authorises  the  king  to 
grant  to  any  person  or  persons,  coi-porate 
or  not,  licence  to  alien  in  mortmain,  and 
to  purchase  and  hold  in  mortmain  any 
lands  or  hereditaments,  and  that  suck 
lands  shall  not  be  subject  to  forfeiture. 
When  a  licence  to  hold  lands  in  mort- 
main is  granted,  it  generally  specifies  the 
amount  in  value  of  the  lands  to  be  held 
by  the  corporation  to  which  it  is  granted  ; 
and  if  the  corporation  should  be  ever 
found  to  acquire  lands  beyond  this  value, 
such  lands  are  forfeited  to  the  lord. 

Until  the  statute  of  9  Geo.  II.  c.  36, 
presently  mentioned,  though  lands  could 
not  be  aliened  in  mortmain,  yet  certain 
gifts  to  cor]X)rute  bodies  were  held  good. 
Thus,  if  a  feoffment  was  made  to  a  dean 
and  chapter  to  perform  a  charitable  use 
(within  the  43  Eliz.,  c.  4),  it  was  good, 
thouiih    they   could    not    be    seised    to 
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another's  use ;  and  a  device  to  a  college 
to  a  charitable  use  within  this  statute  was 
also  good.     (Hob.  136  ;   1  Lev.  284.) 

The  statute  of  the  9  Geo.  II.  c.  36,  is 
DOW  commonly,  though  not  correctly, 
called  the  Statute  of  Mortmain.  It  ap- 
plies only  to  Eijgland  and  Wales.  It  is 
entitled  '  An  Act  to  restrain  the  Disposi- 
tion of  Lands,  whereby  the  same  become 
inalienable.'  The  provisions  and  object 
of  this  enactment  cannot  be  otherwise 
expressed  than  by  stating  the  first  section 
at  full  length  : — "  Whereas  gifts  or 
alienations  of  lands,  tenements,  or  heredi- 
taments, in  mortmain,  are  prohibited  or 
restrained  by  Magna  Charta  and  divers 
other  wholesome  laws,  as  prejudicial  to 
and  against  the  common  utility ;  never- 
theless this  public  mischief  has  of  late 
greatly  increased  by  many  large  and 
improviuent  alienations  or  dispositions 
made  by  languishing  or  dying  persons, 
or  by  other  persons,  to  uses  called  chari- 
table uses,  to  take  place  after  their  death, 
to  the  disherison  of  their  lawful  heirs : 
for  remedy  whereof  be  it  enacted,  that 
from  and  after  the  24th  day  of  June, 
1736.  no  manors,  lands,  tenements,  rents, 
advowsons,  or  other  hereditaments,  cor- 
poreal or  incorporeal  whatsoever,  nor  any 
sum  or  sums  of  money,  goods,  chattels, 
stocks  in  the  public  funds,  securities  for 
money,  or  any  other  personal  estate 
whatsoever,  to  be  laid  out  or  disposed  of 
in  the  purchase  of  any  lands,  tenements, 
or  hereditaments,  shall  be  given,  granted, 
aliened,  limited,  released,  transferred, 
assigned,  or  appointed,  or  any  ways  con- 
veyed or  settled  to  or  upon  any  person  or 
persons,  bodies  politic  or  corporate,  or 
otherwise  for  any  estate  or  interest  what- 
s-oever,  or  any  ways  charged  or  encum- 
bered by  any  person  or  persons  what- 
soever, in  trust  or  for  the  benefit  of 
any  charitable  uses  whatsoever,  unless 
su''h  pifts,  conveyance,  appointment,  or 
settlement  of  any  sucli  lands,  tenements, 
o'-  hereditaments,  sum  or  sums  of  money, 
or  personal  estate  (other  than  stocks  in 
the  public  funds),  be  made  by  deed  in- 
dented, sealed,  and  delivered,  in  the 
presence  of  two  or  more  credible  wit- 
nesses, twelve  calendar  months  at  least 
before  the  death  of  such  donor  or  grantor 
(including  *iie  days  of  execution  and 


death),  and  be  enrolled  in  His  Majesty's 
High  Court  of  Chancery  within  six 
calendar  months  after  the  execution 
thereof;  and  uiJess  such  stocks  be  trans- 
ferred in  the  public  books  usually  kept 
for  the  transfer  of  stocks,  six  calendar 
months  at  least  beforv'  the  death  of  such 
donor  or  grantor  (including  the  days  oi 
the  transfer  and  death) ;  and  unless  the 
same  be  made  te  iake  eB'ect  in  possession 
for  the  charitable  use  intended  imme- 
diately from  the  making  thereof,  and  be 
without  any  power  of  revocation,  reser- 
vation trust,  condition,  limitation,  clause, 
or  agreement  whatsoever,  for  the  bene- 
fit of  the  donor  or  grantor,  or  of  any 
person  or  persons  claiming  under  him." 
The  act  provides  that  what  relates  to 
the  time  before  the  grantor's  death 
or  sealing  the  deed  and  making  the 
transfer  shall  not  extend  to  any  pur- 
chase to  be  made  really  and  bona  fide 
for  a  full  and  valualile  consideration, 
actually  paid  at  or  before  the  making  of 
such  conveyance  or  transfer  without 
fraud  or  collusion.  The  two  universities 
of  Oxford  and  Cambridge,  and  the  col- 
leges within  them,  were  excepted  from 
the  operation  of  the  act :  and  the  colleges 
of  Eton,  Winchester,  and  Westminster, 
but  in  favour  of  the  scholars  only,  were 
also  excepted.  This  act  limited  the 
numbers  of  advowsons  which  any  college 
or  house  of  learning  (before  referred  to 
in  the  act)  could  hold  ;  but  this  restric- 
tion was  removed  by  the  45  Geo.  Ill,  c. 
101.  By  the  5  Geo.  IV.  c.  39,  the 
British  Museum  is  excepted  from  the 
statutes  of  mortmain ;  and  various  other 
public  bodies  have  been  in  like  manner 
excepted  by  act  of  parliament.  The 
judicial  interpretation  of  tnis  act,  called 
the  Mortmain  Act,  has  prevented  a  large 
amount  of  property  from  being  given  to 
charitable  uses.  A  bequest  of  money  for 
charitable  purposes,  to  arise  from  the  sale 
of  land,  is  void  ;  or  of  money  due  on 
mortgages;  or  of  money  to  pay  olf  the 
mortgage  on  a  chapel ;  or  of  money  to 
build  a  chapel,  unless  some  land  already 
in  mortmain  is  distinctly  pointed  out  by 
the  terms  of  the  bequest ;  or  of  mortgyges 
both  in  fee  and  for  years ;  or  of  money 
to  l)e  laid  out  on  mortgage  security. 
This  act  can  only  be  called  a  Mortuiaiu 
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Act  with  any  propriety  so  fur  as  it  relates 
to  corporate  bodies,  aud  even  with  regard 
to  them  with  no  strict  propriety,  inas- 
much as  the  Mortmain  Acts  were  in- 
tended to  prevent  corporate  bodies  holding 
lands  to  their  own  use,  or  to  prevent 
other  persons  holding  them  to  the  use  of 
corporate  bodies.  The  act  is  in  fact  in- 
tended to  limit  the  power  of  giving 
property  for  charitable  purposes  to  any 
person  or  persons,  and  is  very  improperly 
called  a  Mortmain  Act,  if  we  consider 
that  many  gifts  of  land  for  charitable 
purposes  were  not  considered,  before  the 
passing  of  this  act,  as  within  the  old 
statutes  of  mortmain. 

The  history  of  mortmain  is  intimately 
connected  with  the  ecclesiastical  and 
civil  history  of  this  country.  The  jea- 
lousy which  all  mankind  feel  against 
rich  and  powerful  bodies  of  men,  who 
are  combined  in  a  perpetual  brotherhood 
and  fraternity,  and  the  constantly  in- 
creasing wealth  and  power  of  the  eccle- 
siastical bodies  in  this  country,  doubtless 
contributed  strongly  to  the  passing  of  the 
enactments  called  the  statutes  of  mort- 
main ;  and  this,  independently  of  the 
solid  reasons  against  such  bodies  having 
large  possessions,  so  long  as  the  strict 
system  of  tenures  continued.  In  modern 
times,  when  the  lord  can  lose  nothing  by 
land  being  conveyed  to  a  corporation  or 
to  a  charitable  use,  except  the  remote  con- 
tingency of  escheat,  a  new  notion  lies  at 
the  foundation  of  the  restraints  upon 
such  transfers  or  gifts  of  land,  which,  as 
as  Lord  Hardwicke  expressed  it,  was 
this:— 

"  The  mischief  which  the  legislature 
had  in  view  in  the  Mortmain  Act  (as 
appears  from  the  recital,  and  which  is 
agreeable  to  the  title)  was  to  restrain  the 
disposition  of  lands  whereby  they  become 
inalienable."  In  another  place  he  ob- 
serves that  "  the  particular  views  of  the 
legislature  were  two :  first,  to  prevent 
locking  up  land  and  real  property  from 
being  aliened,  which  is  made  the  title  of 
the  act ;  the  second,  to  prevent  persons, 
in  their  last  moments,  from  being  im- 
posed on  to  give  away  their  real  estates 
from  their  families." 

It  will  be  perceived  that  the  provisions 
of  the  act  very   imperfectly  correspond 


with  this  explanation  of  its  object.  Thus 
money  may  be  given  by  will  (if  unac- 
companied with  a  direction  to  lay  it  out 
in  land)  to  an  eleemosynary  corporation 
which  is  empowered  to  hold  land  in 
mortmain,  and  it  may  be  laid  out  in  land, 
or,  if  necessary,  a  licence  may  be  obtained 
from  the  crown  for  that  purpose.  The 
judicial  exposition,  that  money  given  by 
will,  to  arise  from  the  sale  of  lands,  is 
within  the  act,  involves  a  direct  contra- 
diction ;  it  being  expressly  provided  by 
the  mode  of  donation,  in  the  case  just 
mentioned,  that  the  land  shall  not,  so  far 
as  the  donor  can  prevent  it,  come  into 
hands  in  which  it  will  be  inalienable. 

The  act,  which  is  a  clumsy  contri- 
vance, and  the  exposition  of  it,  are  in 
fact  directed  against  gifts  for  charitable 
uses;  though  it  is  probable  that  the 
notion  of  the  impolicy  of  allowing  lands 
to  be  for  ever  set  apart,  or  "  locked  up," 
had  also  some  influence  on  the  legis- 
lature. If  this,  however,  had  been  the 
leading  idea,  a  repeal  of  the  statute 
which  allows  the  crown  to  grant  a  licence 
to  hold  lands  in  mortmain  would  have 
been  a  proper  addition  to  the  act.  But 
the  legislature  or  the  promoters  of  the 
act  were  apparently  anxious  to  find  out 
some  reason  or  excuse  for  passing  such 
an  act  in  a  country  where  gifts  for  cha- 
ritable uses  have  been  so  long  established 
and  approved  by  popular  opinion.  The 
exceptions  made  in  this  act  in  favour  of 
the  universities  of  Oxford  and  Cambridge 
and  the  colleges  in  those  places  also  show 
that  there  was  a  party  in  the  legislature 
strong  enough  to  prevent  the  operation  of 
this  act  being  extended  to  those  corporate 
bodies. 

Various  acts  have  been  passed  since 
the  9  Geo.  II.  c.  36,  as  already  stated, 
for  exempting  various  bodies  from  the 
operation  of  that  act.  These  acts  chiefly 
apply  to  the  Established  Cimrch.  In 
58  Geo.  III.  c.  45,  amended  by  59  Geo. 
III.  c.  134,  and  2  &  3  Wm.  IV.  c.  Gl, 
are  intended  to  promote  the  building  of 
new  churches  in  populous  places  in 
England  and  Wales.  The  43  Geo.  III. 
c.  107,  was  passed  to  exempt  decrees  aud 
bequests  to  the  governors  of  Queen 
Anne's  Bounty  [Benefice]. 

There  is  no  doubt  tliat  the  M(  rUuaiu 
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Act  of  George  II.  has  been  productive  of 
beuelit;  aud  it  wou.d  be  better  for  its 
provisions  to  be  made  strict<?r  instead  of 
being  relaxed,  especially  in  the  case  of 
ecclesiastical  bodies  and  persons.  The 
acquisition  of  lands  by  corporate  bodies, 
except  such  as  are  established  for  pur- 
poses of  general  interest,  is  an  evil  in  any 
country,  especially  in  a  country  where 
the  land  is  so  limited  in  amount  as  in 
England.  Facilities  for  sale  and  transfer 
are  rather  wanted  than  facilities  for 
giving  land  to  bodies  which  cannot  sell, 
and  from  the  nature  of  their  constitution 
present  obstacles  to  the  improvement  of 
land  and  its  productive  employment. 

It  should  be  borne  in  mind  that  the 
terms  charities  and  charitable  uses  have 
a  legal  meaning  very  different  from  the 
popular  meaning  of  the  term  charity. 

The  great  amount  of  property  in  Eng- 
land and  Wales  which  is  appropriated  to 
charitable  uses,  and  the  importance  of 
many  of  those  establishments  which  are 
supported  by  such  property,  render  it  ne- 
cessary to  give  some  exposition  of  the 
nature  and  administration  of  charities  in 
tliis  country,  which  is  most  conveniently 
done  under  the  head  of  Uses,  Charita- 
ble. 

The  term  Mortification  in  Scotland  ex- 
presses pretty  nearly  what  mortmain  does 
in  England. 

According  to  Stair  (book  ii.  tit.  iii.  39, 
ed.  Brodie),  "  infeftments  of  mortified 
lands  are  those  which  are  granted  to  the 
kirk  or  other  incorporation  having  no 
other  reddendo  than  prayer  and  supplica- 
tions and  the  like :  such  were  the  morti- 
fications of  the  kirk  lands  granted  by  the 
king  to  kirkmen,  or  granted  by  other  pri- 
vate men  to  the  provost  and  prebendars 
of  college  kirks  founded  for  singing ;  or 
to  chaplainries,  preceptories,  altarages,  in 
which  the  patronage  remained  in  the 
mortifiers."  The  act  of  1587,  c  29,  pass- 
ed in  the  eleventh  parliament  of  Jaiiies 
VI,,  began  by  reciting  that  the  king  •'  and 
his  three  estaites  of  parlianient  perfitely 
understood  the  greatest  part  of  hisprojjer 
rent  to  have  bene  given  and  disponed  of 
auld  to  Abbaies,  Monasteries,  and  utheris 
persons  of  Clergie,"  &c. :  it  further  re- 
cited that  "  his  Ilienes,  for  the  great  love 
aud  favour  quhilk  he  bearis  to  his  bub- 


jectes,  was  nawaies  minded  to  greeve 
them  with  uiiprofitable  taxations,  spe- 
cially for  his  royal  support."  The  act 
then  went  on  to  declare  that  it  was 
"  founde  maiste  meete  and  expedient  that 
he  sail  have  recourse  to  his  awin  patri- 
monie  disponed  of  before  (the  cause  of 
the  disposition  now  ceasing)  as  ane  heli'C 
maist  honorable  in  respect  of  himselfe 
and  least  grievous  to  his  people  and  sul)- 
jectes."  The  act  then  proceeded  to  unite 
and  annex  to  the  crown  (with  the  ex- 
ceptions after  specified  in  the  act)  all  the 
lands,  &c.,  belonging  to  the  ecclesiastical 
and  religious  personages  therein  men- 
tioned. This  act  was  in  effect  more  ex- 
tensive than  the  similar  acts  of  Henry 
VIII.  in  England. 

Since  the  Reformation,  lands  given  in 
Scotland  for  charitable  purposes  are  given 
to  the  trustees  of  the  charity,  to  be  held 
either  in  blanch  or  feu  holding,  (Bell's 
Diet,  of  the  Law  of  Scotland.) 

MUNICIPAL  CORPORATIONS. 
The  term  Municipal  is  derived  from  the 
Latin  adjective  Municipalis,  whicli  signi- 
fies appertaining  to  a  Municipium.  The 
word  Municipium  had  several  early  his- 
torical significations  among  the  R'onians, 
which  it  is  not  necessary  to  explain  here. 
We  use  the  Roman  term  Municipal 
to  indicate  the  corporation  of  a  town, 
but  our  municipal  corporations  resem- 
ble the  Italian  cities  in  the  later  period 
of  the  Republic.  After  the  Social  War, 
B.C.  90,  the  Italian  towns  became  mem- 
bers of  the  Roman  state ;  they  were  sub- 
ject to  Rome,  but  retained  their  own  local 
administration.  Both  the  original  Roman 
colonies  in  Italy  and  the  Municipia  (not 
colonies),  as  they  were  called,  enjoyed 
this  free  condition.  A  municipal  consti- 
tution was  the  characteristic  of  these 
Italian  towns.  Tlie  notion  of  an  incorpo- 
rated body,  as  applied  to  a  comnmnity, 
was  familiar  to  the  Romans,  and  their 
several  municipalities  were  accordingly 
considered  aud  called  republics  (Res 
Publico;),  The  Roman  colonies  in  Italy 
had  a  popular  assenibly  and  a  senate,  as 
Rome  had;  the  people  chose  their  own 
magistrates,  and  they  had  legislative 
power  in  their  own  concerns.  The  chief 
magistrates  were  sometimes  two  (duum- 
viri) and  sometimes  four  (quatuorviri) : 
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their  principal  duties  were  the  adrninistra- 
tion  of  justice.  Their  office  was  annual. 
The  history  of  these  Italian  municipali- 
ties is  traced  hy  Savigny,  in  his  History 
of  the  Roman  Law  in  the  Middle  Ages 
(vol.  i.).  The  Romans  had  colonies,  in 
their  sense  (Colonise,  Colonv,  p.  .559)  also 
in  the  provinces,  in  Africa,  Spain,  France, 
and  Britain.  All  these  colonies  had  a  mu- 
cipal  organization.  They  were  subjects 
of  Rome  and  under  the  general  law  of 
Rome,  but  they  managed  their  own  inter- 
nal administration  as  corporate  bodies. 
As  these  communities  existed  wherever 
the  Romans  formed  a  provincial  govern- 
ment, it  is  all  but  historically  demon- 
strated that  the  town  communities  of  our 
country,  and  of  other  parts  of  Europe 
where  they  exist,  have  either  been  directly 
transmitted  from  the  Roman  town-com- 
nmnities  as  they  existed  under  the  em- 
pire, or  have  been  formed  on  that  model. 
I^oudon  itself,  though  never  a  Roman 
colony,  in  the  strict  sense  of  that  term, 
was  a  place  of  considerable  trade  under 
the  empire,  and  as  England  was  then  a 
Roman  province,  we  may  assume  that 
this  flourishing  Municipium  would  have 
a  local  administration  like  that  of  other 
large  towns  within  the  Roman  provinces. 
The  Romans  had  also  colonies  in  Eng- 
land, in  the  proper  sense  of  that  term ; 
and  the  word  Colonia  always  implies  a 
local  administration.  It  cannot  be  proved 
that  the  Saxons  brought  with  them  to  Eng- 
land such  a  system  of  town-communities ; 
nor  was  their  mode  of  settlement  of  such 
a  character  as  to  lead  us  to  suppose  that 
they  could  have  established  them  at  first. 
They  certainly  found  them  existing  in 
the  chief  towns  of  the  kingdom,  and  it 
is  probable  that  this  Roman  institution  has 
continued  without  interruption  from  the 
first  reduction  of  England  to  a  Roman  pro- 
vince to  the  present  time. 

Some  writers  however  are  of  opinion 
that  our  municipal  corporations  are  of 
Saxon  or  Teutonic  origin  ;  and  the  re- 
marks which  follow  are  made  in  con- 
formity to  that  opinion.  The  Anglo- 
Saxon  terms  bijriff,  hyrg,  biirk,  &c.  the 
various  old  forms  of  borough,  like  the  Ger- 
man burg  of  the  present  day,  was  the  ge- 
neric term  for  any  place,  large  or  small, 
fortified  by  walls  or  mounds.   The  munici- 


pal organization  of  the  Anglo-Saxons  was 
not,  however,  confined  to  their  towns. 
Their  boroughs  were  only  parts  of  one 
great  municipal  system,  extending  over 
the  whole  territory.  But  the  boroughs  by 
distinction,  tlie  boroughs  in  political  esti- 
mation, were  those  towns  (apparently  all 
the  considerable  ones)  which  had  each, 
under  the  name  usually  of  burgh-reve  or 
port-reve,  an  elective  municipal  officer 
exercising  functions  analogous  to  those  of 
the  elective-reve  of  the  shire  or  shire-reve. 
Of  this  local  organization  enough  is  dis- 
coverable to  show  most  clearly  that  it 
had  never  been  moulded  by  a  central  au- 
thority, but,  on  the  contrary,  that  the 
central  authority  had  been,  as  it  were, 
built  up  on  the  broad  basis  of  a  free  mu- 
nicipal organization.  j 

For  a  clear  exposition  of  the  essentially 
republican  basis  of  all  the  public  institu- 
tions of  the  Anglo-Saxons  we  would  refer 
to  Mr.  Allen's  '  Inquiry  into  the  Rise  and       i 
Growth  of  the  Royal  Prerogative  in  Eng-      | 
land,'  8vo.,  1830.     The  cj/ne  or  kin  of      j 
the  Saxons  was  synonymous  with  natio7i 
or  people  ;  and  cj/n-ing  or  hin-ing  (by  con- 
traction, king')  implied,  as  Mr.  Allen  re^       j 
marks,  that  the  individual  so  designated 
was,  in  his  public  capacity,  not,  as  some 
modern  sovereigns  have  been  willing  to       | 
be  entitled,  the  father  of  the  people,  but 
their  offspring.     In  the  introduction  and 
use  of  the   modern  word  kingdom,    we 
trace  a  still  more  remarkable  perversion. 
The  Anglo-Saxon  cyne-dom   or  kin-dom 
denoted  the  extent  of  territory  occupied 
and  possessed  by  the  kiii  or  nation — an       i 
import  diametrically  differing  from  that 
of  kingdom,  which,  in  the  decline  of  the 
Norman  tongue  as  the  language  of  the      ; 
government  implanted  by  the  conquest,       , 
was  substituted  for  the  Norman  royaulme       \ 
(in  modern  English  realm) — as  the  word 
king  itself,  with  as  little  regard  to  its  ety-       | 
mological  derivation,  was  substituted  for       • 
the  Norman  roy.     Thus  it  is  manifest 
that  the  difference  of  meaning  between       ■ 
kin-dom  and  king-dom  is  as  wide  as  that       ; 
between  the  principle  which  recognized       ] 
the  nation  at  large  as  the  original  pro-       \ 
prietor  of  the  soil,  and  that  which  vests       \ 
such  absolute  proprietorship  exclusively       \ 
i  n  the  crown — a  distinction  which  it  is  most      : 
important  to  perceive  and  to  bear  in  mind. 
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Under  the  Anglo-Saxon  government 
the  revenue  of  the  king,  or  rather  of  the 
state,  had  been  collected  in  each  shire 
by  the  shire-reve,  and  in  each  municipal 
town  by  the  borough-reve  or  port-reve. 
But  in  the  one  case,  as  in  the  other,  this 
officer  was  the  elective  head  of  the  muni- 
cipality ;  for  the  shire  itself  was  no  other 
than  a  certain  extent  of  territory  munici- 
pally organised.  IJut  after  the  Conquest, 
instead  of  the  ele(5tive  Saxon  reve,  there 
was  placed  over  each  shire  a  Norman 
viscount,  and  over  each  municipal  town  a 
bailiff',  both  appointed  by  the  Norman 
king.  It  would  have  been  vain  for  the 
burgesses  to  appeal  to  the  mercy  of  the 
king,  but  they  found  means  of  appealing 
to  his  cupidity.  He  discovered  that  their 
eager  desire  to  rid  themselves  of  the 
royal  bailiff,  urged  them  to  oft'er  him  a 
higher  sum  to  be  collected  from  and  by 
themselves,  and  transmitted  directly  to 
his  exchequer,  than  he  could  farm  their 
town  for  to  an  individual ;  and  hence  the 
frequent  charters  which  we  soon  find 
issuing  to  one  borough  after  another, 
granting  it  to  the  burgesses  in  fee-farm, 
that  is,  in  permanent  possession  so  long 
as  they  should  punctually  pay  the  stipu- 
lated crown-rent. 

The  interference  of  a  royal  provost  in 
their  internal  concerns  being  thus  with- 
drawn, the  towns  returned  naturally  to 
their  former  free  municipal  organization. 
They  had  once  more  a  chief  administra- 
tor of  their  own  choice  ;  though  in  few 
cases  was  he  allowed  to  resume  either  of 
the  old  designations,  borouyh-reve  and 
port-reve.  In  all  cases  he  now  acted  as 
bailiff  of  the  Norman  king ;  accounted 
at  the  exchequer  for  the  farm  or  crown- 
rent  of  the  borough :  in  most,  he  received 
the  Norman  appellation  of  mayor,  which, 
denoting  in  that  language  a  municipal 
chief  officer,  was  less  odious  to  the  Saxon 
townsmen  than  that  of  bailiff";  though  in 
some  he  received  and  kept  the  title  of 
bailiff"  only. 

The  charters  of  the  Norman  kings 
were  constantly  addressed  to  "the  citi- 
zens," "  th(!  burgesses,"  or  "  the  men"  of 
such  a  city  or  borough  ;  and  the  sum  of 
the  description  of  a  burgess,  townsman, 
or  member  of  the  community  of  the  bo- 
rough, as  Mudox  in  his  •  Finua  Burgi ' 


observes,  was  this : — "  They  were  deemed 
townsmen  who  had  a  settled  dwelling  in 
the  town,  who  merchandized  there,  who 
were  of  the  bans  or  guild,  who  were  in 
lot  and  scot  with  the  townsmen,  and  who 
used  and  enjoyed  the  liberties  and  free 
customs  of  the  town."  The  municipal 
body,  in  short,  consisted  of  the  resident 
and  trading  inhabitants,  sharing  in  the 
payment  of  the  local  taxes  and  the  per- 
formance of  the  local  duties.  This  formed 
substantially  a  household  franchise.  Stran- 
gers residing  temporarily  in  the  town  for 
purposes  of  trade  had  no  voice  in  the 
aff'airs  of  the  borough,  nor  any  liability 
to  its  burdens,  which,  at  common  law, 
could  not  be  imposed  upon  them  without 
admission  to  the  local  franchise.  The 
titles  to  borough  freedom  by  birth,  Kp- 
prenticeship,  and  marriage,  all  known  to 
be  of  very  remote  antiquity,  seem  to  have 
been  only  so  many  modes  of  ascertaining 
the  general  condition  of  established  re- 
sidence. The  title  by  purchase  was  a 
necessary  condition  for  the  admission  of 
an  individual  previously  unconnected 
with  that  particular  community,  in  those 
d'lys  when  such  admission  conferred  pe- 
ca\u  r  advantages  of  trading ;  and  the 
right  of  bestowing  the  freedom  on  any 
individual  by  free  gift,  for  any  reason  to 
them  sufficient,  was  one  necessarily  in- 
herent in  the  community,  for  the  exer- 
cise of  which  they  were  not  responsible 
to  any  authority  whatever.  The  free- 
men's right  of  exclusive  trading  too  had 
some  ground  of  justice  wlien  they  who 
enjoyed  it  exclusively  supported  the  local 
burdens.  Edward  1 1  l.'s  laws  of  the  staple 
authorized  the  residence  of  non-freemen 
in  the  staple  towns,  but  at  the  same  time 
empowered  the  community  of  the  bo- 
rough to  compel  them  to  contribute  to 
the  public  burdens ;  and  under  these  re- 
gulations it  is  that  the  residence  of  noti- 
freemen  appears  first  to  have  become 
frefjuent. 

The  progress  of  wealth,  population, 
and  the  useful  arts  produced,  in  many  of 
the  greater  towns,  the  subdivision  of  the 
general  comnninity  into  yuilds  of  particu- 
lar trades,  called  in  many  instances  since 
the  Norman  a;ra  companies,  which  thug 
became  avenues  for  admission  to  the  ge- 
neral fiauchise  of  the  muuicipality.    lu 
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their  greatest  prosperity  these  fraternities, 
more  especially  in  the  metropolis,  became 
important  bodies,  in  which  the  whole 
couununity  was  enrolled ;  each  had  its 
distinct  common-hall,  made  by-laws  for 
the  regulation  of  its  particular  trade,  and 
had  its  common  property ;  while  the 
rights  of  the  individuals  composing  them, 
85  members  of  the  great  general  com- 
munity, remained  the  same. 

But  for  several  centuries  after  the  Con- 
quest, any  select  body  forming  within  a 
municipal  town  a  corporation,  in  the  mo- 
dern sense  of  the  term,  was  entirely  un- 
known. When  the  men  of  a  town  became 
answerable  to  the  crown  for  a  ferm  or 
other  payment  due  from  their  community, 
then  the  barons  of  the  exchequer,  the 
king's  attorney,  or  his  other  clerks  and 
officers,  charged,  impleaded,  and  sued 
the  townsmen  collectively,  by  any  name 
by  which  they  could  be  accurately  desig- 
nated, and  they  answered  by  one  or  more 
of  their  number,  deputed  for  that  purpose 
by  the  rest.  There  was  also  a  method  of 
summoning  a  community  to  appear  in 
the  king's  courts  of  law,  by  six  or  some 
other  number  of  "  the  better  and  more 
discreet"  inhabitants,  to  be  nominated  by 
the  rest.  The  duties  of  the  boroughs  to 
tlie  king  were  rendered  entirely  by  their 
executive  officers,  elected  yearly  by  the 
whole  community.  Generally  it  was 
granted  to  them  to  elect  a  single  chief 
magistrate,  bearing,  as  already  observed, 
the  Norman  title  of  mayor,  who  became 
answerable  to  the  crown  for  all  things  in 
which  the  bailiff  or  bailiffs  were  pre- 
viously responsible,  and  the  officers  bear- 
ing the  latter  title  declined  to  an  inferior 
rank.  The  executive  officer,  thus  elected, 
it  was  always  necessary  to  present  to  the 
king,  or  some  one  appointed  by  him,  to 
be  accepted  and  sworn  faithfully  to  dis- 
charge his  duties  both  to  the  crown  and 
to  the  community;  and  to  receive  these 
presentations,  accept  the  officer  elected, 
and  take  his  oath,  became  a  part  of  the 
duties  of  the  treasurer  and  barons  of  the 
exchequer.  To  these,  when  the  citizens 
or  burgesses  had  made  their  election,  it 
■was  notified  by  letters  under  their  com- 
mon seal,  and  the  mayor  elect  was  pre- 
sented to  them  at  the  exchequer  by  two 
of  his  fellow-burgesses.     The  same  pro- 


ceeding was  observed  with  regard  to 
sheriffs,  which  some  of  the  larger  cities 
and  towns  acquired  power  to  elect  as 
counties  of  themselves  ;  and  for  the  like 
reason,  because  of  the  duties  they  had  to 
render  to  the  king.  In  course  of  time 
conmmnities  acquired  by  charter  the  pri- 
vilege of  taking  the  oaths  of  their  own 
officers,  or  they  might  be  tendered  to  the 
constable  of  the  nearest  royal  castle.  If 
such  officer  performed  any  official  duty 
without  being  duly  sworn,  it  was  deemed 
a  contempt,  and  the  liberties  were  liable 
to  be  seized  into  the  king's  hands,  imless 
redeemed  by  fine  or  a  valid  excuse. 

But  the  sole  legislative  assembly  in 
every  municipal  town  or  borough  was 
originally  the  iiaxon  folk-mote,  or  meeting 
of  the  whole  community,  called  in  many 
places  the  hundred,  and  where  held  within 
doors,  the  hus-ting  or  the  common  hall. 
This  assembly  was  held  for  mutual  advice 
and  general  determination  on  the  affairs 
of  the  community,  whether  in  the  enact- 
ing of  local  regulations,  called  burgh-laws 
(of  which  some  persons  suppose  by  law  to 
be  a  contraction),  the  levying  of  local 
taxe-i,  the  selling  or  leasing  of  public 
property,  the  administration  of  justice, 
the  appointment  of  municipal  officers,  or 
any  other  matter  affecting  the  general 
interests.  In  this  assembly,  held  com- 
monly once  a  week,  appeared  the  body  of 
burgesses  in  person,  to  whom,  together 
with  their  officers,  whom  they  elected 
annually,  every  general  privilege  con- 
veyed by  the  royal  charters  was  granted ; 
and  however  vested  in  later  times,  every 
power  exercised  in  the  antient  boroughs 
has  derived  its  origin  from  the  acts  of 
this  assembly.  The  increase  of  popula- 
tion and  extension  of  trade  in  the  larger 
towns  led  naturally  to  the  introduction  of 
the  representative  principle  in  local  legis- 
lation, &c.,  and  to  an  aristocratic  organi- 
zation. Next,  as  the  distinction  of  race 
became  lost  in  the  fusion  of  blood  and 
the  rise  of  the  modern  English  tongue, 
other  circumstances  sprung  up,  tending 
to  create  and  perpetuate  a  distinction 
of  civic  classes.  The  progress  of  in- 
dividual wealth,  as  commercial  property 
became  more  secure  against  exactions 
by  arbitrary  power,  and  the  commercial 
resources  of  the  country  became  deve- 
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loped,  was  among  the  most  powerful  of 
these  causes.  In  London,  as  early  as 
the  close  of  Henry  Ill.'s  reign,  the 
aldermen,  and  tliose  calling  themselves 
"  the  more  discreet  of  the  city,"  made 
an  attempt  to  elect  a  mayor,  in  oppo- 
sition to  the  popular  voice  ;  which,  how- 
ever, ended  in  the  triumph  of  the  latter, 
in  a  general  folk-mote  held  at  St.  Paul's 
Ci'oss. 

The  richest  and  most  influential  per- 
sons, however,  being  generally  chosen  by 
the  inhabitants  at  large  to  the  highest 
places  in  the  municipal  councils,  were 
often  tempted  to  seek  the  perpetuation  of 
their  authority  without  the  necessity  of 
frequent  appeals  to  the  popular  voice,  and 
even  to  usurp  powers  which  it  had  not  de- 
legated at  all.  Such  usurpations  how- 
ever were  often  vigorously  resisted  by 
the  community  at  large ;  and  the  contests 
were  sometimes  so  violent  and  obstinate 
as  to  lead  to  bloodshed.  But  in  course 
of  time,  the  crown  itself,  so  long  indiffer- 
ei)t  to  the  details  of  municipal  arrange- 
ments, found  sufficient  motives  for  encou- 
mging  these  endeavours  of  internal  par- 
ties to  form  close  ruling  bodies,  irrespon- 
sible to  the  general  community. 

We  find  ftiint  indications  of  this  policy 
in  several  of  Henry  VII.'s  charters ;  as 
in  oui-  to  Bristol  in  1499,  establishing  a 
self-elective  council  of  aldermen ;  who 
yet,  though  justices,  had  no  exclusive 
power  of  municipal  government.  But 
the  fierceness  of  religious  dissension, 
which  divided  the  whole  nation  at  the 
close  of  the  following  reign,  made  the 
management  of  the  House  of  Commons 
an  object  of  primary  importance  to  either 
Catholic  or  Protistant  successor  to  the 
crown.  This  therefore  was  the  sera  of 
tlie  most  active  exercise  of  the  prescrip- 
tively  discretional  power  of  the  sherifis 
to  determine  within  their  several  baili- 
wicks, in  issuing  their  precepts  for  a 
general  election,  which  of  the  municipal 
towns  should,  and  which  should  not,  be 
held  to  be  parliamentary  boroughs.  To 
arbitrarily  omit  any  of  the  larger  towns, 
or  even  of  the  smaller  ones,  which  in 
public  estimation  had  a  prescriptive 
right  to  be  summoned,  was  too  open  an 
attack  on  the  freedom  of  parliament  to 
be  now  ventured  upon.     The  calling  of 


this  right  into  action  in  boroughs  where- 
in it  had  lain  dormant  from  the  begiiN 
ning,  01',  though  once  exercised,  had 
fallen  into  disuse  from  alleged  poverty, 
decay,  or  other  causes,  was  a  more  plau- 
sible course  of  proceeding ;  and  notwith- 
standing the  evident  partiality  with 
which  it  was  conducted,  was  permitted 
to  pass  without  legislative  interference. 
[Commons,  House  of.] 

Accordingly  we  find  in  the  reigns  of 
Edward  VI.,  Mary,  and  Elizabeth,  besides 
seventeen  boroughs  restored  to  parliamen- 
tary existence,  forty-six  now  first  begin- 
ning to  send  members,  making  altogether 
an  addition  to  the  former  representation 
(as  no  places  were  now  omitted)  of  sixty- 
three  places  returning  123  members.  But 
the  most  important  feature  in  this  policy 
of  the  crown  at  this  period — that  which 
mainly  contributed  to  attain  the  object  of 
that  policy — was  its  novel  assumption  of 
the  right  of  remoulding,  by  yoveriruig 
charters,  the  municipal  constitution  of 
these  new  or  revived  parliamentary  bo- 
roughs. Most  of  these  charters  expressly 
vested  the  local  government,  and  some- 
times the  immediate  election  of  the  par- 
liamentary representatives,  in  small 
councils,  originally  nominated  by  the 
crown,  to  be  ever  after  self-elected. 

This  was  the  first  great  step  on  tlie 
part  of  the  crown  in  undermining  the 
political  independence  of  the  English  mu- 
nicipalities. The  successful  working  of 
the  application  of  this  novel  principle  to 
the  new  or  restored  parliamentary  bo- 
roughs, encouraged  the  Stuarts  not  only 
to  continue  this  system  of  erecting  close 
boroughs,  but  to  make  a  second  and  a 
bolder  advance  in  the  same  direction,  by 
attacking  the  constitutions  of  the  pre- 
scriptively  parliamentary  municipalities 
themselves. 

In  the  twelfth  year  of  James  I.,  it  was 
declared  that  the  king  could,  by  his 
charter,  incorporate  the  people  of  a  town 
in  the  form  of  select  classes  and  common- 
alty, and  vest  in  the  whole  corporation 
the  right  of  sending  representatives  to 
parliament,  at  the  same  time  restraining 
the  exercise  of  that  right  to  the  select 
classes ;  and  such  was  thenceforward  the 
form  of  all  the  corporations  which  royal 
charters  created  or   n modelled.     After 
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tills  fashion  it  was  that,  under  James  I. 
and  Charles  I.,  seventeen  more  parlia- 
mentary boroughs  were  revived ;  and 
that  James  created  four,  making  a  total 
addition  to  the  borough  representation  of 
forty-one  members,  besides  the  four  mem- 
bers for  the  two  English  universities, 
which  James  first  introduced. 

After  the  reign  of  James  II.,  no  at- 
tempt was  made  to  recur  to  the  Stuart 
measures  against  such  of  the  corporations 
as  still  retained  in  whole  or  iti  part,  a  po- 
pular constitution ;  yet  *'  the  charters 
which  have  been  granted  since  the  Re- 
volution are  framed  nearly  on  the  model 
of  those  of  the  preceding  era  :  they  show 
a  disregard  of  any  settled  or  consistent 
plan  for  the  improvement  of  municipal 
policy  corresponding  with  the  progress 
of  society.  The  charters  of  G eorge  III, 
do  not  differ  in  this  respect  from  those 
granted  in  the  woi*st  period  of  the  history 
of  these  boroughs."  (Report  of  Com- 
missioners of  Corporation  Inquiry.) 

The  abuses  existing  in  Municipal  Cor- 
porations had  thus,  for  more  than  two 
centuries,  been  a  matter  of  constant  and 
nearly  universal  complaint.  Any  gene- 
ral remedy  was  liovvever  impracticable, 
while  aliuses  in  the  representation  of  the 
people  in  Parliament  were  to  be  main- 
tained. The  rotten  and  venal  boroughs, 
of  which  the  franchise  was  abolished  or 
amended  by  the  Reform  Act,  were  the 
chief  seats  of  corporation  abuse:  and  the 
correction  of  the  local  evil  would  have 
been  the  virtual  destruction  of  tlie  system 
by  which  the  ruling  party  in  the  state  re- 
tained its  political  power.  Every  borough 
having  the  privilege  of  returning  a  mem- 
ber to  Parliament,  was  indispensable  to 
one  or  the  other  of  the  leading  political 
parties,  and  in  these  boroughs  the  greatest 
abuses  naturally  prevailed,  because  im- 
punity in  the  neglect  of  duty  and  in  the 
maladministration  of  the  funds  of  the 
community,  was  the  cheapest  and  most 
convenient  bribe  by  which  the  suffrage  of 
the  corporators  could  be  purchased.  Im- 
punity l)eing  thus  secured  and  perpetuated 
in  the  most  corrupt  of  the  Parliamentary 
lx)rc)ughs,  it  would  have  been  too  hazard- 
ous an  experiment  on  the  toleration  of  the 
people  to  have  undertaken  to  reform  the 
comparatively  insignificant  abuses  of  the 


non-parliamentary  boroughs.  The  greater 
abuse  thus  served  to  shelter  the  lesser, 
until  the  passing  of  the  Reform  Act, 
which,  in  destroying  the  importance  of 
the  corrupt  Parliamentary  corporations, 
rendered  certain  the  speedy  re-organiza- 
tion or  the  abolition  of  the  whole,  as  the^m 
respective  cases  might  require.  '^ 

Accordingly,  in  about  a  year  after  the 
passing  of  the  '  Act  to  amend  the  Repre- 
sentation of  the  people  in  England  ind 
Wales,'  the  king  issued  ,(July,  183.3)  a 
Commission  under  the  Great  Seal  to 
twenty  gentlemen  "  to  proceed  with  the 
utmost  dispatch  to  inquire  as  to  the  ex- 
isting state  of  the  Municipal  Corporations 
in  England  and  Wales,  and  to  collect  in- 
formation respecting  the  defects  in  their 
constitution — to  make  inquiry  into  their 
jurisdiction  and  powers,  and  the  adminis- 
tration of  justice,  and  in  all  other  re- 
spects ;  and  also  into  the  mode  of  elect- 
ing and  appointing  the  members  and 
officers  of  such  corporations,  and  into 
the  privileges  of  the  freemen  and  other 
members  thereof,  and  into  the  nature  and 
management  of  the  income,  revenues,  and 
funds  of  the  said  corporations." 

The  commissioners  thus  appointed  di- 
vided the  whole  of  England  and  Wales 
into  districts,  each  one  of  which  v,as,  in 
most  cases,  assigned  to  two  commission- 
ers. Their  reports  on  individual  corpo- 
rations occupied  five  folio  volumes;  ab- 
stracts of  informa  tiou  relative  to  important 
matters  occupied  a  portion  of  a  sixth  (the 
first  printed),  and  the  results  of  the  whole 
inquiry  were  presented  in  a  general  Re- 
port signed  by  sixteen  of  the  commis- 
sioners, who  thus  conclude  their  observa- 
tions : — 

"  Even  where  these  institutions  exist 
in  their  least  imperfect  form,  and  are 
most  rightfully  administered,  they  are 
inadequate  to  the  wants  of  the  present 
state  of  society.  In  tiieir  actual  condi- 
tion, where  not  productive  of  positive 
evil,  they  exist,  in  the  great  majority  of 
instances,  for  no  purpose  of  general  uti- 
lity. The  perversion  of  municipal  insti- 
tutions to  political  ends,  has  occasioned 
the  sacrifice  of  local  interests  to  party 
purposes,  which  have  been  frequently 
puisued  through  the  corruption  and  de« 
nioralization  of  the  eleciond  bodies 


MUNICIPAL. 


[  385  ] 


MUNICIPAL. 


"  In  conclusion,  we  i-eport  to  your  Ma- 
jesty, that  there  prevails  amongst  the  in- 
habitants of  a  great  majority  of  the  in- 
corporated towns  a  general,  and,  in  our 
opinion,  a  just  dissatisfaction  with  their 
municipal  institutions,  a  distrust  of  the 
self-elected  municipal  councils,  whose 
powers  are  subject  to  no  popular  control, 
and  whose  acts  and  proceedings,  being 
secret,  are  unchecked  by  the  intluence  of 
public  opinion — a  distrust  of  the  muni- 
cipal magistracy,  tainting  with  suspicion 
the  local  administration  of  justice,  and 
often  accompanied  with  contempt  of  the 
persons  by  whom  the  law  is  administered 
— a  discontent  under  the  burthens  of  local 
taxation,  while  revenues  that  ought  to  be 
applied  for  the  public  advantage  are  di- 
verted from  their  legitimate  use,  and  are 
sometimes  wastefuUy  bestowed  for  the 
benefit  of  individuals,  sometimes  squan- 
dered for  purposes  injurious  to  the  cha- 
racter and  morals  of  the  people.  We 
therefore  feel  it  to  be  our  duty  to  repre- 
sent to  your  Majesty  that  the  existing 
municipal  corporations  of  England  and 
Wales  neither  possess  nor  deserve  the 
confidence  or  respect  of  your  Majesty's 
subjects,  and  that  a  thorough  reform  must 
1)6  effected  before  they  can  become,  what 
we  humbly  submit  to  your  Majesty  they 
ought  to  be,  useful  and  efficient  instru- 
ments of  local  government." 

Two  of  the  commissioners,  Sir  Francis 
Palgrave  and  Mr.  Hogg,  dissented  from 
the  views  presented  in  the  Report.  Their 
protests  were  urgently  called  for  by  the 
opponents  in  Parliament  of  the  reform 
proposed  by  the  ministers,  and  they  were 
accordingly  printed ;  but  no  great  weight 
was  attached  by  any  party  to  their  con- 
tents after  they  were  made  public. 

On  the  5th  of  June,  1835,  Lord  John 
Russell  brought  in  a  bill  to  remedy  the 
defects  complained  of;  and  on  the  9th  of 
September,  the  royal  assent  was  given  to 
'•  an  act  to  provide  for  the  regulation  of 
municipal  corporations  in  England  and 
Wales."  (5  &  6  Wm.  IV.  c.  76.)  We 
Rliall  here  briefly  notice  the  principal 
features  of  this  measure. 

I.  The  LIMITS  to  which  the  provisions 
of  Lord  John  Russell's  bill  extended,  in- 
cluded in  round  numbers  a  population  of 
ilH)Mt  two  millions.    This  number  ymn 

*t>JU.  II. 


not  materially  altered  by  the  modifica- 
tions introduced  in  the  bill  in  its  passage 
through  parliament.  The  number  of 
boroughs  originally  proposed  to  be  di- 
rectly included  in  the  operation  of  the 
bill,  was  183.  This  number  was  reduced 
to  178.  The  names  of  these  boroughs 
are  enumerated  in  two  schedules  appended 
to  the  act ;  to  those  more  important  bo- 
roughs contained  in  schedule  A, 
amounting  to  128  in  number,  a  commis- 
sion of  the  peace  is  assigned  by  the  act, 
while  those  contained  in  schedule  B, 
amounting  to  50,  were  only  to  have  a 
commission  of  the  peace  granted  on  ap- 
plication to  the  crown,  as  will  be  here- 
after explained. 

Many  boroughs,  on  account  of  their 
small  importance,  are  not  included  in  the 
operation  of  the  act.  London  was  to  be 
made  the  subject  of  a  special  measure, 
which,  however,  has  never  been  intro- 
duced. 

The  application  of  the  act  to  the  bo- 
roughs in  schedules  A  and  B,  is  deter- 
mined by  the  fact  of  the  places  having 
been  before  subject  to  the  government  of 
municipal  corporations.  The  objects  of 
such  government  are  equally  important 
and  necessary  for  all  inhabited  districts, 
whether  rural  or  urban.  The  rural  dis- 
tricts are,  however,  now  subject  to  the 
jurisdiction  of  justices  of  the  peace  of 
counties,  and  the  divisions  of  counties. 
The  existence  of  prejudices  supposed  to 
be  based  on  the  dill'erent  interests  of  the 
two  populations  may  be  an  obstacle,  but 
it  nnist  be  admitted  that  the  keeping  the 
two  populations  separated  in  all  that  con- 
cerns the  administration  of  government  is 
a  very  effectual  means  to  perpetuate  their 
mutual  independence  and  estrangement. 

The  boundaries  of  the  individual  bo- 
roughs were  settled  as  follows,  by  the  act 
for  corporation  reform.  Those  in  tlie 
first  part  of  schedule  A  amounting  to 
84,  and  those  in  the  first  part  of  schedule 
13,  amounting  to  9,  being  parliamentary 
boroughs,  their  parliamentary  bounda- 
ries were  taken  as  settled  by  the  boundary 
act  (2  &  3  Wm.  IV.  c.  64)  until  altered 
by  parliament.  In  the  remaining  bo- 
roughs the  municipal  boundaries  remained 
as  before,  until  parliament  should  other- 
wise direct. 
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The  division  of  the  boroughs  into 
wards  was  also  effected  for  electoral  pui-- 
p-Dses.  The  number  of  wards  in  each  in- 
dividual borough  is  pointed  out  in  sche- 
dules (A  and  B).  The  bounds  of  these 
wards  and  the  number  of  councillors  to 
be  elected  by  each,  were  settled  by  bar- 
risters shortly  after  the  passing  of  the 
act.  Liverpool  is  divided  into  1 6  wards ; 
smaller  boroughs  into  12,  10,  or  fewer 
wards ;  and  the  smallest  boroughs  are 
not  divided  into  wards  at  all. 

II,  The  OBJECTS  of  municipal  govern- 
ment in  England  have  been  usually  con- 
fined to  the  appointment  and  superintend- 
ence of  the  police,  the  administration  of 
justice  both  civil  and  criminal,  the  light- 
ing of  the  district  to  which  their  juris- 
diction extended,  and  the  paving  of  the 
same,  and  in  a  few  cases  the  management 
of  the  poor.  These  objects  are  of  un- 
questionable importance,  and  although 
the  number  of  useful  objects  of  municipal 
government  might  be  extended,  the  act 
does  not  att.^mpt  to  do  so,  but  is  confined 
to  the  improvement  of  the  means  by  which 
the  objects  of  the  old  corporations  are  pro- 
posed hereafter  to  be  attained.  The  first 
section  of  the  act  repealed  so  much  of  all 
laws,  statutes,  and  usages,  and  of  all  royal 
and  other  charters,  grants,  and  letters 
patent,  relating  to  the  boroughs  to  which 
the  act  more  immediately  extends,  only 
so  far  as  they  are  inconsistent  with  the 
provisions  of  the  act,  and  thus  left  un- 
touched the  whole  of  the  substance  of 
those  local  laws  which  relate  merely  to 
the  objects  of  municipal  government,  with 
the  exception  merely  of  the  administra- 
tion of  justice,  which  is  considerably 
modified  by  the  act. 

But  as  those  objects  had  hitherto  failed 
to  be  obtained,  as  far  as  could  then  be 
determined  through  the  want  of  responsi- 
bility of  the  functionaries  to  those  for 
whose  benefit  they  were  presumed  to  be 
appointed,  the  Municipal  Reform  Act  is 
in  consequence  almost  wholly  confined  to 
the  attempt  to  render  the  functionaries  of 
the  municipalities  eligible  by,  and  re- 
sponsible to,  the  persons  whose  interests 
they  are  appointed  to  watch  over  and 
protect. 

In  providing  ft  more  responsible  and 
effective  municipal  organization,  it  was 


necessary  as  well  to  change  the  consti" 
tuency  as  the  functionaries ;  for  it  was 
usually  by  the  smallness  of  the  consti- 
tuency, or  by  their  accessibility  to  corrup- 
tion, that  the  impunity  of  the  functionaries 
had  been  secured. 

III.  The  constituency  of  our  corpora- 
tions are  usually  known  by  the  name  of 
the  freemen.  So  inapplicable  to  the  cir- 
cumstances of  modern  times,  and  so  at 
variance  with  the  principles  of  represen- 
tation were  the  greater  number  of  these 
institutions,  that  the  freemen  (the  con- 
stituency itself)  were  nominated  and  ad- 
mitted by  the  ruling  body,  which  was  in 
turn  to  be  elected  by  the  freemen.  There 
were,  however,  several  other  modes  by 
which  the  freedom  of  these  corporations 
was  obtained,  as  by  birth,  or  by  marriage 
with  the  daughter  or  widow  of  a  freeman, 
or  by  servitude  or  apprenticeship.  In 
London,*  Shrewsbury,  and  many  other 
towns,  a  previous  admission  into  certain 
guilds  or  trading  companies  was  required 
in  addition,  which  admission  was  procured 
by  purchase. 

The  rights  of  freedom,  or  citizenship, 
or  burgess-ship,  being  privileges  confined 
to  few  persons,  were  in  many  cases  of 
considerable  value  to  the  possessor,  parti- 
cularly when  they  conferred  a  title  to  the 
enjoyment  of  the  funds  derivable  from 
corporation  property,  or  of  exemption 
from  tolls  or  other  duties-  These  valu- 
able privileges  had  been  often  purchased 
by  considerable  sacrifices.  The  expec- 
tations founded  on  the  past  enjoyment  of 
such  privileges,  were  a  proper  subject  of 
consideration  for  the  legislature.  It  was 
accordingly  provided  that  although  the 
public  interests  were  to  be  insured  by  the 
prospective  abolition  of  all  the  privileges 
and  exemptions  in  question,  the  indi- 
viduals already  interested  in  them  shoula 
not  have  their  personal  expectations 
thereby  destroyed.  On  this  principle  the 
act  reserved  the  respective  rights  of  the 
freemen  and  burgesses,  their  wives  anv. 
widows,  sons  and  daughters,  and  of  ap 
prentices,  to  acquire  and  enjoy  the  same 
share  and  benefit  in  the  lands  and  other 
property,  aacluding  common  lands  and 
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public  stock  of  the  borough  or  corpora- 
tion, as  well  as  in  property  vested  for 
charitable  uses  and  trusts,  as  fully  and 
effectually  as  might  have  been  done  if 
the  act  had  not  been  passed  (§  4).  Provi- 
sion was  made  against  the  continuance  of 
the  abuse  by  which  the  payment  of  the 
just  and  lawful  debts  of  corporations 
had  been  heretofore  postponed  to  the 
claims  of  the  persons  whose  rights  were 
now  in  question.  As  these  claims,  so 
tenderly  reserved  by  the  legislature,  began 
in  wrong,  there  could  be  no  comparison 
made  between  them  and  the  rights  of  a 
lawful  creditor,  who  were  accordingly  to 
be  paid  before  the  freemen  could  claim 
the  benefit  of  his  privileges.  Besides 
these  rights  to  the  enjoyment  of  the  pro- 
perty of  the  municipality,  the  exemptions 
from  tolls  or  other  duties  were  continued 
to  every  person  who  on  the  5th  of  June, 
1835,  was  entitled  to  such  exemption,  or 
even  if  he  could  on  that  day  claim  to  be 
admitted  to  such  exemption,  on  payment 
of  the  fines  or  fees  to  which  he  might 
have  been  liable. 

The  act  also  reserved  the  right  to  vote 
for  members  of  parliament  to  every  per- 
son who,  if  the  act  had  not  been  passed, 
would  have  enjoyed  that  right  as  a  bur- 
gess or  freeman  by  birth  or  servitude, 
'i'hese  persons'  names  are  to  be  inserted 
by  the  town-clerk  on  a  list  to  be  entitled 
the  "  Freemen's  Koll."  The  right  of  vot- 
ing as  a  freeman  for  members  of  parlia- 
ment can  only  be  acquired  by  birth  or 
servitude,  but  a  person  can  claim  to  be 
put  upon  the  "  Freemen's  EoU,"  for  the 
exercise  of  municipal  privileges,  in  respect 
ot  birth,  servitude,  or  marriage. 

Having  protected  the  personal  interests 
of  those  in  favour  of  whom  much  of  the 
abuse  of  the  municipal  system  had  ope- 
rated, the  act  provided  against  the  future 
existence  of  such  interests,  by  enacting 
(§  3)  that  no  rights  of  burgess-ship  or 
freedom  should  be  acquired  by  gift  or 
purchase,  and  more  effectually  still  by 
creating  the  constituency  which  was  to 
replace  the  freemen.  And  the  1 3th  clause 
provided  that  after  the  passing  of  the  act 
no  person  should  be  enrolled  a  burgess  in 
respect  of  any  other  title  than  thatenacted 
by  the  act.  The  constituencies  of  a  mu- 
nicipality now  consist  of  every  male  per- 


son of  full  age,  who  on  the  last  day  oi 
August  in  any  year  shall  have  occupied 
premises  within  the  borough  continuously 
for  the  three  previous  years,  and  shall  for 
that  time  have  been  an  inhabitant  house- 
holder within  seven  miles  of  the  borough, 
provided  that  he  shall  have  been  rated  to 
the  poor  rates,  and  shall  have  paid  them 
and  all  borough  rates  during  the  time  of 
his  occupation. 

The  occupiers  of  houses,  warehouses, 
counting-houses,  and  shops  (the  premises 
which  confer  the  qualification),  who  at  the 
same  time  contribute  to  the  rates,  are 
nearly  all  those  who  are  pecuniarily  con- 
cerned in  the  administration  of  the  funds 
of  the  town.  They  are,  however,  very 
far  from  constituting  the  whole  of  those 
interested  in  the  administration  of  justice 
and  in  the  efficiency  of  the  police.  As, 
however,  the  whole  number  of  such  occu- 
piers is  reduced  by  requiring  the  quali- 
fication of  three  years'  residence,  the  num- 
ber of  the  constituency  may  at  any  time 
be  expected  to  be  very  far  short  of  the 
persons  actually  contributing  to  the  funds 
of  the  corporation,  and  still  more  so  of 
those  interested  in  the  good  government 
of  the  borough. 

The  grounds  of  a  property  qualification 
are  perfectly  clear,  when  the  rights  of  the 
person,  of  life  and  limb,  and  reputation,  in 
which  all  men  are  nearly  equally  inte- 
rested, are  not  concernpd,  and  when  on 
the  other  hand  the  administration  of  a 
fund  subscribed  to  only  by  persons  having 
the  possession  of  the  qualifying  property 
is  the  sole  object  of  the  government.  In 
the  municipalities,  however,  other  in- 
terests are  concerned  than  the  raising  of 
funds  and  the  administration  of  them  for 
the  purposes  of  protecting  property ;  and 
these  interests,  many  of  them  of  personal 
importance  exceeding  that  of  property, 
such  as  are  involved  in  the  administration 
of  police  and  criminal  justice,  may  ap- 
pear not  to  be  represented  where  property 
alone  is  the  ground  of  qualification. 
Nevertheless,  the  possessor  of  property 
cannot  divest  himself  of  these  other  in- 
terests ;  and  whenever  property  is  repre- 
sented, these  interests  are  likewise  in  some 
measure  represented.  The  chief  justifi- 
cation of  property  qualification  appears  to 
have  been,  in  the  present  case,  that  the 
2  C2 
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numbers  who  would  have  the  franchise 
would  be  too  numerous  to  be  easily  influ- 
inced  by  sinister  interests,  while  on  the 
other  hand,  as  the  chief  contributors  to  the 
fund,  they  would  be  most  interested  in 
its  proper  administration,  as  they  would 
be  the  persons  who  must  chiefly  bear  the 
expenses  and  the  evils  of  any  abuse  of  it. 
They  would,  therefore,  if  they  had  the 
power  to  do  so,  most  effectively  resist  any 
mal-administration,  and  would  most  stre- 
nuously support  those  improvements  by 
which  they  would  be  in  the  largest  de- 
gree benefited.  Considering  the  close 
connexion  of  the  interests  of  all  classes 
with  one  another,  it  can  scarcely  be  con- 
ceived that  the  interests  in  good  govern- 
ment of  the  constituencies  created  by  this 
act,  are  not  nearly  identical  with  the  ge- 
neral interests  of  the  communities  amongst 
whom  they  live.  The  policy  of  restrain- 
ing the  suffrage  by  requiring  a  three  years' 
residence  is  undoubtedly  more  question- 
able. It  is  true  that  it  has  often  occurred 
that  immense  numbers  of  freemen  have 
been  created  to  serve  a  particular  pur- 
pose of  the  ruling  body.  Whenever  there 
was  a  general  election  the  number  of 
freemen  admitted  was  increased.  In 
182G  the  number  of  freemen  admitted  in 
128  cities  and  towns  was  10,797,  and  in 
the  previous  year  only  2655;  in  1830 
the  admissions  were  9-321,  and  in  the  year 
preceding  only  1433.  In  1826  about  1000 
freemen  were  admitted  at  Maldon  during 
an  election.  The  deliverance  from  the 
systematic  corruption  of  a  numerous  but 
venal  and  fluctuating  constituency  is  de- 
cidedly one  of  the  greatest  benefits  con- 
ferred on  the  country  by  the  act. 

Provision  is  made  by  sections  1 1  to  24 
for  the  registration  of  the  burgesses  by 
the  overseers  of  their  respective  parishes, 
for  the  correction  and  publication  of  the 
burgess  lists  by  the  town-clerk,  and  for 
the  revision  of  such  lists  by  barristers  the 
first  year,  and  thenceforth  by  the  mayor 
and  assessors :  which  latter  are  officers 
created  for  the  purpose  by  the  act.  The 
machinery  for  the  registration  of  the  con- 
stituency is  modelled  on  that  of  the  Re- 
form Bill,  with  such  modifications  as  were 
found  desirable,  and  were  required  by  the 
very  different  circumstances  to  which  the 
two  acts  apply. 


Excepting  that  of  election  and  control 
of  its  officers,  the  constituency  has  none 
of  those  exclusive  privileges  conferred  on 
them  which  have  been  usually  enjoyed  by 
the  freemen.  One  of  the  most  pernicious 
of  these  was  the  privilege  of  trading 
within  the  limits  of  the  municipality,  ex- 
clusively conferred  on  those  who  might 
be  free  of  the  borough  or  of  certain  guilds, 
mysteries,  and  trading  companies.  By 
the  14th  section  of  the  Municipal  Act,  it 
is  enacted  that  "  every  person  in  any 
borough  may  keep  any  shop  for  the  sale 
of  lawful  merchandises  by  wholesale  or 
retail,  and  use  every  lawful  trade,  occu- 
pation, mystery,  and  handicraft,  for  hire, 
gain,  sale,  or  otherwise,  within  any 
borough."  But  London,  as  already  ob- 
served, is  still  excepted  from  the  operation 
of  this  act,  and  the  corporation  of  Lon- 
don has  often  made  the  attempt  to  compel 
persons  to  take  up  their  freedom. 

IV.  The  functionaries,  together  with 
the  constituency,  complete  the  body  of 
the  corporation.  Both  have  borne  the 
most  various  denominations  hitherto — the 
whole  body  now,  in  all  municipalities, 
bear  the  name  of  "  the  mayor,  aldermen, 
and  burgesses,"  and  they  are  constituted 
corporations  ;  that  is,  they  are  empowered 
to  do  all  legal  acts  as  a  body,  and  not  as 
individuals ;  they  may  sue  and  be  sued  by 
the  corporate  name,  and  they  transmit  the 
rights  they  acquire  as  corporators  to  their 
corporate  successors. 

The  25th  clause  provided  for  the  elec- 
tion in  every  borough  of  a  "  mayor,"  of  a 
certain  number  of  persons  to  be  the  "  al- 
dermen," and  of  a  certain  number  of 
other  fit  persons  to  be  the  "  councillors." 

The  councillors,  who  are  collectively 
called  '*  the  council  "  of  the  borough,  are 
the  body  amongst  whom  the  mayor  and 
aldermen  are  chosen,  and  of  whom  those 
functionaries  continue  after  their  election 
to  constitute  a  part.  The  council  col- 
lectively is  intrusted  with  the  whole  of 
the  deliberative  and  administrative  func- 
tions of  the  corporation.  They  appoint 
the  town-clerk,  treasurer,  and  other 
officers  for  carrying  into  execution  the 
various  powers  and  duties  vested  in  them 
by  the  act.  They  may  appoint  as  many 
committees  either  of  a  general  or  special 
nature  for  any  purposes  which  in  their 
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JTidgment  would  be  better  regulated  and 
managed  by  such  committees.  The  acts 
of  every  committee  must  be  submitted  to 
tlie  whole  council  for  approval,  lest  the 
borough  should  be  governed  by  a  small 
knot  of  persons,  whose  appointment  as  a 
committee  would  thus  become  as  much  a 
matter  of  favour,  contest,  and  corruption,  as 
that  of  the  old  municipal  governing  bodies. 
The  council  execute  all  the  offices  pre- 
viously executed  by  the  corporate  bodies 
whom  they  superseded.  They  appoint 
from  their  own  body  a  watch  committee, 
of  which  the  mayor  is,  by  virtue  of  his 
office,  the  head ;  and  this  committee  ap- 
points a  sufficient  number  of  effective  men 
to  act  as  constables  and  preserve  the  peace 
by  day  and  night. 

"  The  Council  may  take  on  themselves 
the  powers  of  inspectors  (a  species  of  offi- 
cers appointed  under  the  3  &  4  Wm.  IV. 
c.  90),  as  far  as  relates  to  the  lighting  of 
the  whole  or  any  part  of  the  borough, 
provided  that  no  local  act  already  exists 
for  the  lighting  of  the  borough ;  in  which 
case  they  are  empowered  to  bring  those 
parts  of  the  borough  to  which  the  local 
act  may  not  apply  under  its  operation,  as 
fully  as  if  such  parts  had  been  originally 
included  in  such  act  (6§  88,  89).  They 
have  also  a  power  of  making  such  by- 
laws as  to  them  may  seem  proper  for  the 
good  rule  and  government  of  the  borough ; 
for  the  prevention  and  suppression  of  all 
such  nuisances  as  are  not  already  punish- 
able in  a  summary  manner ;  and  to  ap- 
point by  these  by-laws  such  fines,  not 
exceeding  5/.,  as  they  may  deem  meet  for 
the  prevention  and  suppression  of  of- 
fences. This  power  of  minor  legislation 
is  most  important  and  it  is  properly 
guarded  by  rendering  it  necessary  that 
two-tliirds  at  least  of  the  council  should 
be  present  at  the  making  of  the  by-law, 
and  by  recpiiring  that  a  delay  of  forty 
days  shall  intervene,  after  a  copy  has 
been  sent  to  one  of  the  Secretaries  of 
State,  before  it  shall  come  into  operation. 
Her  Majesty  may  disallow  any  by-law 
within  that  period,  or  may  enlarge  the 
time  within  which  it  shall  not  come  into 
operation. 

The  Council  have  the  control  of  the 
borough  fund ;  any  surplus  in  which, 
after  payment  of  all  necessary  expenses 


and  of  all  just  demands,  they  are  to  apply 
for  the  public  benefit  of  the  inhabitants 
and  improvement  of  the  borough.  If  the 
fund  be  insufficient,  they  are  to  order  a 
borough  rate,  in  the  nature  of  a  county 
rate,  to  make  up  the  deficiency,  for  which 
special  purpose  alone  they  have  the 
powers  of  justices  of  peace  given  to  thein 
for  assessing,  collecting,  and  levying  it. 
They  have  powers  of  leasing  buildings 
and  land  proper  for  building.  But  to 
prevent  the  practice  of  partial  and  frau- 
dulent transactions,  very  common  in  the 
old  corporations,  these  powers  are  subject 
to  very  considerable  restrictions.  They 
have  also  a  power  to  set  aside  collusive 
sales  and  demises  of  corporate  property 
made  since  the  25th  June,  1835;  many 
of  which  were  threatened  by  the  refrac- 
tory corporations  (6v3  94,  95).  They 
have  also  a  power,  if  they  think  it  requi- 
site that  one  or  more  salaried  police  ma- 
gistrates should  be  appointed,  to  fix  the 
amount  of  such  magistrates'  salary,  and 
upon  their  application  her  Majesty  is 
empowered  to  appoint  the  number  of  ma- 
gistrates required.  To  meet  the  case  of 
delay  in  any  borough,  no  new  appoint- 
ment by  her  Majesty  is  to  take  place  after 
any  vacancy,  until  the  council  make  a 
fresh  application. 

When  a  commission  of  the  peace  is 
granted  to  a  borough,  the  council  provide 
the  requisite  police  officers.  Other  sub- 
sidiary and  occasional  powers  are  vested 
in  the  council,  which  is  thus  seen  to  be 
effectually  the  governing  body  of  the 
corporation. 

These  powers  of  the  council  comprise 
the  whole  of  the  strictly  municipal  powers 
aifected  by  the  act,  and  the  council  will 
thus  be  seen  to  be  the  whole  of  the  effec- 
tive machinery  of  corporation  govern- 
ment. Their  power  is  carefully  limited  : 
tlie  most  important  check,  however,  to 
the  renovation  of  corporation  abuses  is 
contained  in  the  provision  for  the  ma- 
nagement of  the  borough  fund,  the  pe- 
riodical audit  of  accounts,  and  their  sub- 
sequent publication.  The  frauds  by  the 
officers  of  tlie  old  corporations,  the  divi- 
sion of  the  funds  for  the  interest  of  the 
governing  body,  their  a])plication  to  the 
corni])ti()n  of  the  fieemen  in  every  shape 
in  which  money  could  be  applied,  formed 
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the  chief  heads  of  accusation  against  those 
bodies  ;  and  the  uncontrolled  and  irre- 
sponsible disposition  of  funds  by  the  new 
councils  would  in  the  yery  nature  of 
things  eventually  lead  to  the  use  of  them 
for  the  benefit  of  these  bodies,  however 
well  they  might  in  other  respects  be  con- 
stituted, and  the  past  history  of  corpora- 
tions would  infallibly  be  repeated.  The 
Municipal  Act,  however,  provides  for  the 
appointment  of  Auditors,  persons  quali- 
fied to  be  councillors,  but  not  actually  of 
that  body,  lest  identity  of  interest  might 
lead  to  partiality  in  the  exercise  of  their 
functions.  The  accounts  are  to  be  audited 
half-yearly,  on  the  Ist  of  March  and  the 
1st  of  September,  and  the  Treasurer  is, 
after  the  September  audit,  to  make  out 
and  cause  to  be  printed  a  full  abstract  of 
the  accounts  for  the  year,  a  copy  of  which 
is  to  be  open  to  all  the  rate-payers ;  and 
copies  are  to  be  delivered  to  such  rate- 
payers as  apply  for  them,  on  payment  of 
a  reasonable  price. 

If  the  constituency  be  sufficiently  large 
and  have  interests  identical  with  that  of 
the  community,  and  if  the  duties  of  the 
governing  body  be  well  defined  and  sub- 
ject to  efl'ective  checks,  the  mode  of  elec- 
tion is  of  minor  importance.  Neverthe- 
less it  was  important  that  the  mode 
in  which  the  functionaries  were  to  be 
elected,  should  be  calculated  to  give  to 
the  constituency  the  utmost  opportunity 
to  exercise  effectively  the  franchise  with 
which  they  are  invested. 

The  qualification  of  a  councillor  is 
chiefly  a  property  qualification,  varying 
in  boroughs  according  to  their  amount  of 
population.  In  this  it  may  again  appear 
that  property  was  too  exclusively  regard- 
ed, for  when  security  was  provided  for 
a  constituency  qualified  by  property,  it 
might  have  been  presumed  that  in  their 
choice  of  officers,  if  it  were  left  completely 
free,  they  would  not,  when  all  other  quali- 
fications of  candidates  were  equal,  prefer 
the  candidate  without  property.  It  may, 
it  is  presumed,  be  left  to  people  of  pro- 
perty to  choose  amongst  all  classes  of  per- 
sons, without  fear  that  they  will  choose 
those  whose  circumstances  or  opinions 
would  prompt  them  to  place  the  tenure  of 
property  in  danger.  The  bill  was  intro- 
duced without  the  orovision  of  a  qualifica- 


tion for  councillors,  which  was  inserted 
after  the  bill  left  the  Commons.  This 
qualification  renders  necessary  the  enact- 
ment of  penalties  for  serving  without  being 
qualified.  No  person  is  eligible  as  council- 
lor unless  entitled  to  be  on  the  burgess  list, 
nor  unless  seised  or  possessed  of  real  or 
personal  estate,  or  both,  as  follows :  in  all 
boroughs  divided  into  four  or  more  wards, 
1000/.,  or  rated  to  the  poor  upon  the  an- 
nual value  of  not  less  than  30Z. ;  and  in 
all  boroughs  divided  into  less  than  four 
wards,  or  not  divided  into  wards,  of  500/., 
or  rated  to  the  poor  at  1 .5/.  No  minister 
of  religion  is  capable  of  being  elected  a 
councillor  (§  28). 

One-third  of  the  council  is  to  be  elected 
annually  on  the  1st  of  November,  when 
one-third  of  the  members,  those  longest 
in  office,  go  out.  This  provision  was 
made,  in  order  that  a  majority  of  expe- 
rienced officers  might  always  remain  in 
the  council.  The  practice  combining  the 
advantages  of  an  annual  infusion  of  offi- 
cers recently  approved  by  the  constitu- 
ency, and  thus  indicating  its  sentiments, 
as  well  as  that  of  securing  experience 
and  acquaintance  with  the  detail  and 
routine  of  business,  has  in  every  case, 
where  it  has  been  tried  under  fair  circum- 
stances, been  found  most  salutary. 

Practically,  the  determination  of  the 
constituency,  and  of  the  functions  of  the 
council,  and  the  checks  on  their  exercise, 
comprise  the  whole  of  the  material  pro- 
visions of  the  act,  the  rest  is  merely  inci- 
dental to  these.  Accordingly,  the  rest 
of  the  officers  and  their  functions  will  be 
rapidly  enumerated. 

The  Mauor  is  elected  from  the  coun- 
cillors, and  when  elected  must  serve, 
or  pay  a  fine  of  lOOZ.  His  qualification 
is  that  of  a  councillor,  but  if  he  acts,  not 
being  qualified,  he  is  liable  to  a  fine  of 
50Z.  He  presides  at  the  meetings  of  the 
council,  and  has  precedence  in  all  places 
within  the  borough,  but  he  has  few  other 
exclusive  functions  or  privileges.  With 
the  assessors  he  revises  the  lists  of  the 
constituency,  which  he  must  sign  in  open 
court.  He  also  presides  with  the  assessors 
at  the  election  of  councillors.  He  is  dur-  - 
ing  his  continuance  in  office  a  justice  of 
peace  for  the  borough,  and  continues 
such  for  the  succeeding  year.     In  bo 
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roughs  returning  members  to  parliament, 
he  is  made  the  returning  officer  at  their 
election.  He  is  also  rendered  capable  of 
doing  in  such  borough  any  act  which  the 
chief  officer  in  any  borough  may  before 
lawfully  do,  so  far  as  the  same  may  be 
consistent  with  the  provisions  of  the  pre- 
sent act. 

The  Aldermen  are  officers  introduced 
into  the  new  corporations  by  the  amend- 
ments made  in  the  bill  by  the  Lords. 
Their  duties  are  undefined,  and  indeed 
they  seem  to  be  little  more  than  council- 
lors having  a  title  of  precedence.  They 
are  elected  by  the  council  itself  from  the 
councillors,  or  persons  qualified  to  be 
councillors.  They  consist  of  one-third 
of  the  number  of  councillors.  They  can- 
not be  elected  coroner  or  recorder,  and 
are  exempted  from  serving  on  juries. 
They  hold  office  six  years,  one  half  going 
out  every  three  years.  And  it  is  there- 
fore provided  that  during  the  respective 
offices  of  the  mayor  and  aldermen  they 
are  to  continue  members  of  the  council, 
notwithstanding  the  provisions  as  to  the 
councillors  going  out  of  office  at  the  end 
of  three  years.   [Alderman.] 

The  7 own-Clerk  acts  in  obedience  to 
the  directions  of  the  council,  and  for 
which  the  latter  will  be  responsible.  Be- 
sides the  general  and  implied  duties  of 
the  office,  such  as  preserving  minutes  of 
the  transactions  of  the  council,  some  spe- 
cial duties  are  cast  on  him  by  the  act; 
these  are  chiefly  that  of  making  out  the 
'Freemen's  Roll,'  keeping  and  publish- 
ing the  '  Burgess  List,'  and  making  out 
'  Ward  Lists '  of  the  same.  He  is  made 
responsible  for  the  safe  keeping  of  all 
charter  deeds  and  records.  He  is  sub- 
jected to  various  fines  in  case  of  neglect 
of  duty,  and  is  disqualified  to  act  as  audi- 
tor. He  is  bound  to  submit  accounts  of 
all  money  and  matters  committed  to  his 
charge,  at  such  times  and  in  such  manner 
as  the  council  may  direct. 

A  Treasurer  is  required  to  be  appoint- 
ed by  the  council,  of  which  he  is  not  to 
be  a  member.  He  is  to  give  security  for 
the  proper  discharge  of  his  duties.  He  is 
to  keep  accounts  of  all  receipts  and  dis- 
bursements, to  be  open  to  the  inspection 
of  aldermen  and  councillors.  He  is  to  pay 
too  money  except  by  order,  in  writing, 


of  the  council,  and  is  to  submit  his  ac- 
counts with  vouchers  half-yearly  to — ■ 

The  Auditors,  who  are  to  be  two  in 
number,  elected  by  the  burgesses  annual- 
ly, on  the  1st  of  March,  in  a  similar  man- 
ner as  councillors  are  elected,  and  from 
the  persons  qualified  to  be  councillors. 
No  actual  councillor,  however,  nor  the 
town-clerk,  nor  treasurer,  each  of  who^p 
accounts  he  examines,  can  be  elected  au- 
ditor. His  duties  sufficiently  appear  from 
what  has  been  before  stated.  [Audi- 
tor.] 

The  Assessors  are  two  officers  to  be 
appointed  in  every  borough,  in  like  man- 
ner as  auditors.  Their  duties  are  to  act 
in  conjunction  with  the  mayor  in  revising 
the  burgess  lists  at  the  election  of  coun- 
cillors. [Assessor.] 

Such  is  the  list  of  officers  necessarily 
existing  in  each  borough  under  the  pro- 
visions of  the  Act  4  &  5  Wm.  IV.  c  76. 
Other  officers  may  be  appointed  eithei 
for  general  municipal  purposes,  or  under 
certain  circumstances,  for  the  special  pur- 
pose  of  the  administration  of  justice. 

With  regard  to  the  administration  of 
justice  in  boroughs,  the  Corporation  Re- 
form Act  made  several  alterations.  In 
the  boroughs  named  in  schedules  A  and 
B,  the  Queen  is  empowered  to  appoint  as 
many  persons  as  she  may  think  proper 
to  be  Justices  of  the  Peace,  who  are  not 
required  to  have  any  qualification  by 
estate.  The  council  also  of  any  borough 
may,  if  they  think  it  necessary  that  one  or 
more  salaried  Police  Magistrates  should 
be  appointed,  make  a  by-law  fixing  the 
amount  of  salary,  and  thereupon  the 
queen  may  appoint  such  person  as  she 
may  think  fit,  so  that  the  person  be  a 
barrister  of  five  years'  standing.  The 
appointment  is  given  to  the  Crown  in 
order  that  the  administration  of  justice 
may  be  above  the  suspicion  of  being 
tainted  by  party  or  local  interests,  a  sus- 
picion which  might  be  incurred,  and  even 
deserved,  were  the  appointment  made  by 
the  council.  The  justices  of  the  peace 
may  appoint  a  clerk,  with  respect  to 
whom  some  useful  provisions  will  be 
found  in  §  102. 

In  boroughs  where  the  council  shall 
signify  their  desire  to  that  effect  by  peti- 
tion, setting  forth  the  grounds  of  their 
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application,  the  state  of  the  gaol,  and  the 
salary  which  they  are  willing  to  pay,  the 
Crown  may  appoint  a  Recorder  for  any 
one  such  borough,  or  for  any  two  or  more 
boroughs  conjointly.  The  Recorder  must 
be  a  barrister  of  not  less  than  five  years' 
standing.  He  is,  by  virtue  of  his  office, 
a  justice  of  the  peace  of  the  borough,  and 
is  to  have  precedence  within  the  borough 
next  after  the  mayor.  Such  boroughs 
will  have  separate  courts  of  Quarter- 
Sessions  of  the  Peace,  which  is  to  be  a 
court  of  record  having  cognizance  of  all 
crimes,  offences,  and  other  matters  cog- 
nizable by  any  court  of  quarter-sessions 
for  counties,  the  recorder  being  enabled 
to  do  all  things  necessary  for  exercising 
such  jurisdiction,  notwithstanding  his 
being  the  sole  judge. 

The  council  appoint  the  clerk  of  the 
peace,  when  a  separate  court  of  quarter- 
sessions  is  granted. 

Towns  which  are  not  incorporated  may 
obtain  a  charter  of  incorporation  by  peti- 
tion to  the  Privy  Council.  (1  Vict.  c.  78, 
§  49.)  Manchester,  Birmingham,  Shef- 
field, and  Bolton  have  been  incorporated 
under  this  regulation. 

By  §  139  all  advowsons,  rights  of  pre- 
sentation or  nomination  to  any  benefice  or 
ecclesiastical  preferment  in  the  gift  of  the 
corporate  body  were  required  to  be  sold 
under  the  direction  of  the  Ecclesiastical 
Commissioners ;  the  proceeds  to  be  vested 
in  government  securities  and  the  annual 
interest  carried  to  the  account  of  the 
borough  fund. 

The  management  of  charitable  trust 
funds  was  taken  from  municipal  bodies 
by  §  71 :  the  administration  of  such  funds 
is  now  placed  in  the  hands  of  trustees 
who  are  appointed  by  the  Lord  Chan- 
cellor. 

Ireland. — The  borough  system  of  Ire- 
land may  be  described  in  general  as  an 
immediate  branch  from  that  of  England, 
und  the  mode  of  incorporation  adopted 
by  the  crown  in  erecting  the  modern 
borough's,  presents  little  more  than  a 
parallel  to  the  course  it  was  pursuing  in 
England.  The  completion  of  the  terri- 
torial conquest,  while  it  relieved  the 
ancient  boroughs  from  the  danger  of  ex- 
ternal attack  from  the  unsubdued  native 
Irish  population,  rendered  their  internal 


freedom  more  liable  to  attack  from  the 
English  crown.  Since  the  permanent 
establishment  of  the  Church  of  England 
reformation,  there  has  been  the  difference 
not  of  races,  but  of  creeds.  James  I.  sent 
presidents  or  military  governors  through 
the  Irish  provinces  for  the  immediate 
enforcement  of  the  statutes  relating  to  the 
crown's  supremacy  and  to  the  uniformity 
of  common  prayer,  especially  in  the 
corporate  towns.  On  arriving  at  these 
towns  they  called  before  them  the  mayors 
and  other  principal  corporate  officers, 
and,  after  some  further  proceedings,  de- 
posed them,  imprisoned  them  during  his 
majesty's  pleasure,  imposed  on  them 
heavy  pecuniary  penalties,  and  for  pay- 
ment of  these  had  their  goods  sold  in  the 
public  streets.  The  leading  municipal 
officers  being  thus  ejected,  others,  of 
known  pliancy,  were  substituted  in  their 
places ;  and  these  persons  readily  resigned 
the  rights  and  liberties  of  their  towns 
into  the  king's  hands,  and  took  out  new 
charters  of  incorporation.  And  here  it 
was  that  the  leading  object  of  the  crown 
was  accomplished.  To  the  several  an- 
cient boroughs  new  charters  were  soon 
issued,  so  framed  as  to  leave  but  a  very 
small  share  of  municipal  power  to  the 
great  body  of  the  inhabitants.  In  these 
charters  individuals  were  expressly  nomi- 
nated to  fill  the  offices  of  mayor,  sheriff, 
recorder,  &c. :  the  members  of  the  govern- 
ing council  of  the  corporations  were  in 
most  instances  nominated  in  like  manner, 
with  exclusive  power  to  appoint  their 
successors  ;  so  that  the  inhabitants  at 
large  were  almost  wholly  deprived  of 
that  share  in  their  local  government, 
which,  under  the  original  constitutions 
of  these  boroughs,  they  had  enjoyed  for 
upwards  of  four  centuries. 

The  spirit  of  absolute  exclusion  pre- 
vailing in  the  Irish  municipalities  was 
mitigated  in  some  degree  by  the  Act  of 
Explanation,  which  empowered  the  Lord 
Lieutenant  and  Council,  within  seven 
years,  to  make  rules,  orders,  and  direc- 
tions, for  the  better  regulation  of  all 
cities,  walled  towns,  and  corporations. 
By  virtue  of  this  power,  the  Lord  Lieu- 
tenant and  Council,  in  1672,  issued  what 
are  called  the  "  New  Rules."  I'liat  part 
of  these  New  Rules  which  tendtd  to  re* 


MUNICIPAL. 


[  393  ] 


MUNICIPAL. 


store  the  ancient  basis  of  the  municipal 
franchise,  was  a  provision  that  all  resi- 
dent "foreigners,  strangers,  and  aliens, 
being  merchants,  or  skilled  in  any  mys- 
tery, craft,  or  trade,"  were  entitled  to 
their  freedom.  Thus,  in  spite  of  the 
exclusive  system  then  in  operation,  every 
resident  trader  in  the  corporate  towns  of 
Ireland  was  enabled  to  become  a  free- 
man ;  though  still,  except  by  special  dis- 
pensation, he  could  not  fill  the  higher 
municipal  offices,  unless  by  taking  the 
oath  of  supremacy  and  giving  the  other 
tests  then  required.  But  after  the  Revo- 
lution of  1688  the  spirit  and  intention  of 
this  portion  of  these  rules  were  wholly 
disregarded. 

The  inquiry  into  the  state  of  the  muni- 
cipal corporations  of  Ireland,  commenced 
in  1833,  was  a  branch  of  the  general 
municipal  inquiry  which  naturally  fol- 
lowed the  passing  of  the  parliamentary 
Reform  Acts.  The  Irish  Commissioners 
took  as  the  basis  of  their  local  investi- 
gations the  117  places  which  sent  re- 
presentatives to  the  Irish  parliament. 
Their  report  showed  that  in  Ireland  the 
total  inadequacy  of  the  basis  of  muni- 
cipal constituency  was  yet  more  univer- 
sally glaring  and  more  injuriously  ope- 
rative than  it  was  in  the  unreformed 
system  of  England.  They  especially 
pointed  to  the  excessive  abuse  of  the  un- 
limited power  of  admitting  non-residents 
into  the  local  constituency.  In  1747  the 
political  spirit  of  the  time  induced  the 
legislature,  by  statute  21  Geo,  II.,  chap. 
10,  sec.  8,  of  the  Irish  parliament,  to  dis- 
pense with  residence  as  a  qualification 
for  corporate  offices  in  all  but  a  very  few 
of  the  Irish  corporations.  The  effect  of 
this  enactment  was  to  deprive  a  large 
proportion  of  the  corporations  of  a  resi- 
dent governing  body.  In  some  cases,  a 
few,  very  rarely  a  majority,  of  the  muni- 
cipal council,  were  inhabitants  of  the 
town ;  while  in  others,  the  whole  char- 
tered body  of  burgesses  became  composed 
of  non-residents,  some  of  whom  attended, 
pro  forma,  at  elections  of  the  corporate 
officers  and  of  the  parliamentary  repre- 
sentatives, or  on  occa-sion  of  the  disposing 
of  corporate  property,  though  taking  no 
other  part  in  the  local  government.  In 
uddition  to  so  many  other  fertile  sources 


of  perversion,  some  charters  gave  a  direct 
control  in  the  corporate  elections  to  the 
lord  of  the  manor  or  landed  proprietor  of 
the  town  in  which  the  corporation  was 
established ;  while  in  others,  the  powers 
given  to  a  small  self-elected  body  became 
naturally  centred  in  its  most  influential 
member.  With  few  exceptions,  the  in- 
fluence once  acquired  by  persons  of  rank 
or  property  in  the  corporations  was  easily 
perpetuated  by  the  powers  of  self-election 
in  the  governing  councils,  until  by  de- 
grees the  corporate  bodies  became,  as 
many  of  them  had  long  been,  composed 
almost  exclusively  of  the  family  or  im- 
mediate dependents  and  nominees  of  the 
individual  recognised  as  the  "  patron," 
or  "  proprietor ;"  acting  solely  according 
to  his  dictation  and  for  his  purposes,  in 
the  election  of  the  municipal  officers,  the 
administration  of  the  corporate  affairs  and 
property,  and  the  returning  of  the  mem- 
bers of  parliament  for  the  borough.  The 
influence  thus  acquired  came  to  be  re- 
garded as  absolute  property,  and  trans- 
mitted as  part  of  the  family  inheritance : 
in  some  instances  it  was  made  the  sub- 
ject of  pecuniary  purchase ;  in  some,  as 
in  the  case  of  Waterford,  partitioned,  by 
agreement,  between  contending  interests ; 
and  when  the  legislative  union  between 
Great  Britain  and  Ireland  deprived  many 
of  the  corporate  towns,  or  rather  their 
patrons  or  proprietors,  of  the  power  of 
returning  members  to  parliament,  this 
species  of  property  was  formally  re- 
cognised as  a  subject  of  national  com- 
pensation. 

The  Commissioners  of  Inquiry  remark, 
in  relation  to  the  return  of  members  of 
parliament,  that  in  far  the  greater  num- 
ber of  the  close  corporations  the  persons 
composing  them  were  the  mere  nominees 
of  the  "  patron  "  or  "  proprietor  "  of  the 
borough :  while  in  those  apparently  more 
enlarged  they  were  admitted  and  asso- 
ciated in  support  of  some  particular 
political  interest,  most  frequently  at 
variance  with  that  of  the  nuijority  of  the 
resident  inhabitants.  "  This  system,"  they 
observe,  "  deserves  peculiar  notice  in 
reference  to  your  majesty's  Roman  Ca- 
tholic subjects.  In  the  close  boroughs 
they  are  almost  universally  excluded 
from  all  corporate  privileges.      In  the 
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more  considerable  towns  they  have  rarely  [ 
been  admitted  2ven  as  freemen;  and, 
with  few  exceptions,  they  are  altogether 
excluded  from  the  governing  bodies.  In 
some — and  among  these  is  the  most  im- 
portant corporation  in  Ireland,  that  of 
Dublin — their  admission  is  still  resisted 
on  avowed  principles  of  sectarian  dis- 
tinction. This  exclusive  spirit,  the  com- 
missioners added,  operates  far  more  widely 
and  more  mischievously  than  by  the  mere 
denial  of  equal  privilege  to  persons  pos- 
sessing perfect  equality  of  civil  worth ; 
for  in  places  where  the  great  mass  of  the 
iwpulation  is  Roman  Catholic,  and  per- 
sons of  that  persuasion  are,  for  all  effi- 
cient purposes,  excluded  from  corporate 
privilege,  the  necessary  result  is,  that  the 
municipal  magistn\cy  belongs  entirely  to 
the  other  religious  persuasion  ;  and  the 
dispensation  of  local  justice  and  the  se- 
lection of  juries  being  committed  to  the 
members  of  one  class  exclusively,  it  is 
not  surprising  that  such  administration 
of  the  laws  should  be  regarded  with  dis- 
trust and  suspicion  by  the  other  and  more 
numerous  body. 

The  evils  of  the  Irish  municipal  system 
have  been  mitigated  by  the  Act  for  Par- 
liamentary Reform  in  Ireland,  and  by  an 
act  passed  in  1840  (3  &  4  Vict.  c.  108), 
"  for  the  regulation  of  municipal  corpo- 
rations in  Ireland."  The  existing  cor- 
porations were  placed  in  schedules  and 
dealt  with  in  the  following  manner. 
Schedule  A  contained  the  following  ten 
places :  Belfast,  Clonmel,  Cork,  Drog- 
heda,  Dublin,  Kilkenny,  Limerick,  Lon- 
donderry, Sligo,  and  Waterford;  which 
are  all  continued  as  corporations,  subject 
to  the  provisions  of  the  Act,  under  the 
title  of  mayor,  aldermen,  and  burgesses 
(in  Dublin  the  title  of  Lord  Mayor  is 
retained).  Schedule  B  contained  thirty- 
seven  places,  which  were  classed  in  two 
divisions,  namely,  those  corporations  (19) 
which  possessed  estates  or  funds  pro- 
ducing not  less  than  100/.  a-year,  and 
those  (18)  which  were  not  possessed  of 
property  to  the  above  amount.  All  these 
thirty-seven  boroughs  were  dissolved, 
but  the  act  provided  that  any  of  them 
which  had  a  population  exceeding  3000 
might  obtain  a  charter  of  incorporation 
similar  to  that  of  the  charters  enjoyed  by 


the  ten  boroughs  in  Schedule  A,  upon 
petition  by  a  majority  of  the  inhabitant 
rate-payers  to  the  Queen  in  council.  In 
the  other  towns  in  Schedule  B  another 
arrangement  was  adopted ;  in  some  of 
these  towns  commissioners  for  lighting, 
cleansing,  watching,  &c.  had  been  elected 
under  9  Geo.  IV.  c.  82,  and  in  this  case 
the  corporate  property  was  vested  in  tlie 
commissioners,  to  be  applied  by  them  in 
aid  of  the  rates  levied,  and  for  the  pub- 
lic benefit  of  the  inhabitants.  The  places 
where  the  9  Geo  IV.  c.  82,  had  not  been 
adopted,  and  where,  consequently,  no 
commissioners  existed,  were  arranged  in 
two  schedules,  and  in  the  towns  in  the 
first  schedule  a  board  of  commissioners 
was  to  be  elected  in  the  proportion  of  one 
commissioner  for  every  500  inhabitants, 
in  whom  the  corporate  property  was  to 
be  vested,  subject  to  the  trust  already 
mentioned ;  and  in  the  towns  in  the 
second  schedule  the  corporate  property 
was  to  be  vested  in  the  guardians  of  the 
poor  of  the  union  in  which  such  borough 
or  the  larger  part  of  it  was  situated. 
But  if  any  of  the  boroughs  in  these  two 
schedules  elect  commissioners  under 
9  Geo.  IV.  the  corporate  property  is  to 
be  vested  in  them  ;  or  if  they  obtain  a 
charter  of  incorporation,  then  in  the  cor- 
poration. Schedule  I  contained  twenty 
boroughs,  the  corporations  of  which 
were  dissolved  by  the  act,  and  the  cor- 
porate property  vested  in  commissioners 
under  9  Geo.  IV.,  or  in  the  poor-law 
guardians  as  already  detailed. 

The  persons  qualified  to  vote  for  cor- 
porate officers,  or  for  municipal  commis- 
sioners in  the  towns  in  schedule  B,  are, 
each  male  of  full  age  who  on  the  last  day 
of  August  in  any  year  is  an  inhabitant 
householder,  and  has  been  resident  for 
six  calendar  months  preceding  within 
the  borough,  or  within  seven  statute 
miles  thereof,  and  who  shall  occupy  any 
house,  warehouse,  counting-house,  or 
shop,  which,  separately  or  jointly  with 
any  land  occupied  by  him  therewith  as 
tenant  or  as  owner,  shall  be  of  the  yearly 
value  of  not  less  than  loZ.  ascertained 
according  to  the  directions  of  the  act. 
Several  of  the  provisions  of  the  act  re- 
semble the  provisions  of  the  English 
Municipal  Reform  Act 
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MURDER.  In  the  earlier  periods  of 
English  jurisprudence,  murder,  murdrum, 
was  a  term  used  to  describe  the  secret 
destiTxction  of  life,  witnessed  and  known 
by  none  besides  the  slayer  and  any  ac- 
complices that  he  might  have.  Murdrum 
was  also  the  name  of  a  pecuniary  penalty 
imposed,  until  the  reign  of  Edward  III., 
upon  the  county  or  district  in  which  such 
a  secret  killing  had  taken  place.  One  of 
the  modes  of  escaping  from  this  penalty 
was,  a  presentment  of  Englishry  ;  in  other 
words,  a  finding  by  the  coroner's  inquest, 
upon  the  statement  of  the  relations  of  the 
deceased,  that  he  was  an  Englishman  ; 
the  sole  object  of  the  amercement  having 
been  the  protection  of  Danes,  and  after- 
wards of  the  Normans,  from  assassination 
by  the  English.  (Glanville;  Reeves.) 
By  the  grant  of  '  murdra,'  which  is  com- 
monly found  in  ancient  charters  of  fran- 
chises, the  right  to  receive  these  amerce- 
ments within  the  particular  districts, 
passed  from  the  crown  to  the  grantee. 
Amercements  for  non-presentment  of 
Englishry  were  abolished  in  1340,  by  14 
Edw.  III.  St.  1,  c.  4. 

As  the  law  formerly  stood,  every  de- 
struction of  human  life,  not  effected  in 
this  secret  manner,  with  whatever  cir- 
cumstances of  malignity  and  cruelty  it 
might  be  accomplished,  was  treated  as 
simple  homicide.  As  the  law  now  stands, 
murder  is  the  destruction  of  human  life, 
accompanied  with  an  intention  to  kill,  or 
do  great  bodily  harm,  or  wilfully  to  place 
human  life  in  peril ;  or  resulting  from  an 
attempt  to  commit  some  other  felony  ;  or 
occurring  in  the  course  of  resistance  of- 
fered to  ministers  or  officers  of  justice,  or 
others  rightfully  engaged  in  carrying  the 
law  into  execution.  All  other  cases  of 
culpable  homicide,  in  which  death  is  pro- 
duced involuntarily,  but  is  occasioned  by 
want  of  due  caution ;  or  where,  though 
death  is  produced  voluntarily,  the  crime 
is  extenuated  by  circumstances ;  or  where 
a  minister  or  officer  of  justice  is  killed, 
but  sufficient  authority  did  not  exist,  or 
was  not  communicated  to  the  party  before 
the  fatal  blow  was  given  ;  or  where  any 
other  circumstances  essential  to  the  crime 
of  murder  are  wanting — amount  only  to 
simple  felonious  homicide,  or,  as  it  is 
cciuraonly  called,  without  rogar<J  to  the 


age   or  sex  of  the  party  killed,  IViau- 
slaughter. 

In  the  modern  law  of  England  the 
ci'ime  of  mui'der  is  characterised  by  hav- 
ing been  committed  with  malice  afore- 
thought, or,  as  it  is  sometimes  called, 
malice  prepense.  But  the  term  "  malice 
aforethought"  is  frequently  applied  to  a 
state  of  things  in  which  there  is  no  malice 
in  the  ordinary  sense  of  the  term,  but  is 
only  malice  in  a  legal  sense.  If  A  shoots 
at  B  with  intent  to  kill  him,  but  by  mere 
accident  kills  C,  this  is  a  killing  from 
implied  malice.  If  A,  by  throwing  a 
heavy  stone  from  the  roof  of  a  house 
into  tlie  street  in  which  he  knows  that 
people  are  continually  passing,  kills  B,  a 
mere  stranger,  this  also  is  a  killing  from 
implied  malice. 

Implied  malice  is  however  very  loosely 
defined  in  the  law  of  England,  if  it  can 
be  said  to  be  defined  at  all.  It  is  stated, 
that  the  existence  of  implied  malice  is  a 
pure  question  of  law,  or  a  conclusion  of 
law  to  be  drawn  from  all  the  circum- 
stances of  the  case  ;  and  it  is  in  some 
cases  made  to  depend  upon  a  very  ab- 
struse technical  doctrine.  The  existence 
or  non-existence  of  a  criminal  intention, 
even  where  that  intention  has  no  refer- 
ence to  any  personal  injury,  but  happens 
to  be  accompanied  with  a  killing  which 
is  altogether  accidental,  is  made  to  con- 
stitute the  distinction  between  the  higher 
and  lower  species  of  culpable  homicide; 
and  in  other  cases  the  existence  of  such 
criminal  intention  brings  even  an  acci- 
dental killing  within  the  scope  of  man- 
slaughter. 

Every  homicide  is  presumed  to  be 
malicious  until  the  contrary  be  shown. 
But  circumstances  may  extenuate  the  of- 
fence, and  reduce  it  from  the  crime  of 
murder  to  that  of  manslaughter  ;  or  the 
act  may  appear  to  amount  either  to  justi- 
fiable or  excusable  homicide.  In  cases  of 
justifiable  homicide,  and,  according  to 
modern  practice,  in  cases  of  excusable 
honncide,  the  party  causing  the  death  is 
discharged  from  responsibility. 

To  constitute  legal  homicide,  the  death 
must  result  fronj  injury  to  the  person  (as 
contradistinguished  from  causes  operating 
upon  the  iidnd)  occasioned  by  some  act 
done    by,   or    some    unlawful  omissiou 
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chargeable  upon,  the  party  to  whom  such 
homicide  is  imputed.  The  terras  "  wil- 
ful omission  "  apply  to  every  case  of  non- 
compliance with  a  legal  obligation  which 
the  party  may  be  under,  to  supply  food, 
clothing,  or  to  furnish  any  other  assist- 
ance, or  to  do  any  other  act,  for  the  sup- 
port of  life  or  for  the  prevention  of  injury 
to  it.  It  is  not  homicide  unless  death  take 
place  within  a  year  and  a  day  after  the 
injury  ;  or,  in  other  words,  it  is  not  con- 
sidered homicide  when  the  party  injured 
survives  a  whole  year,  exclusive  both  of 
the  day  of  the  injury  and  of  the  day  of 
the  death  ;  nor  where  the  death  is  to  be 
attributed  to  unskilful  treatment,  or  other 
cause  not  resulting  from  or  aggravated 
b^  the  injury  sustained. 

The  law  of  homicide  applies  to  the 
killing  of  aliens,  except  alien  enemies 
killed  in  war ;  to  felons,  except  when  ex- 
ecuted according  to  law  ;  and  to  persons 
outlawed,  whether  on  civil  or  on  criminal 
process.  But  a  child  in  venter  sa  mere 
(in  its  mother's  womb)  is  not  a  subject  of 
homicide,  unless,  subsequently  to  the  in- 
jury, it  be  born  alive,  and  die,  within  a 
year  and  a  day  from  its  birth,  from  the 
injury  received  whilst  unborn. 

Criminal  homicide  is  one  of  three 
kinds,  murder,  manslaughter,  and  self- 
nmrder  or  suicide. 

I.  Murder  is  committed  by : — 

1.  Voluntary  homicide,   without   cir- 

cumstances of  justification,  excuse, 
or  extenuation. 

2.  Involuntary     homicide,     resulting 

from  the  commission  of  a  felony, 
or  from  an  attempt  to  commit 
felony. 

3.  Homicide,  whether  voluntary  or  in- 

voluntary, committed  in  unlaw- 
fully resisting  officers  or  ministers 
of  the  law,  or  other  persons  law- 
fully acting  for  the  advancement 
or  in  the  execution  of  the  law. 

II.  Manslaughter  consists  in  : — 

1 .  Voluntary  but  extenuated  homicide, 

committed  in  a  state  of  provoca- 
tion, arising  from  a  sufficient  cause. 

2.  Involuntary  homicide,  not  excused 
as  being  occasioned  by  mere  mis- 
adventure. 

This  second  class  may  be  subdivided 
into: — 


1.  Involuntary     homicide,     resulting 

from  some  act  done,  or  from  the 
wilful  omission  to  do  some  act, 
with  intent  to  occasion  bodily 
harm. 

2.  Involuntary    homicide,     resulting 

from  some  wrongful  act  done  to 
the  person. 

3.  Involuntary  homicide,  in  commit- 

ting, or  in  attempting  to  commit, 
an  offence  attended  with  risk  of 
injury  to  the  person, 

4.  Involuntary    homicide,     resulting 

from  some  act  done  without  due 
caution,    or   from    the  unlawful 
omission  to  do  some  act. 
Homicide  not  criminal  is  : — 

1.  Justifiable,  as  done  for  the  advance- 

ment or  in  the  execution  of  the 
law ;  or 

2.  Excusable,  as  done   for  the  defence 

of  person  or  property  ;  or  because 
it  has,  without  the  fault  of  the 
party,  become  necessary  for  his 
preservation. 

The  offence  is  extenuated  where  the 
act,  being  done  under  the  iniiuence  of 
sudden  provocation,  or  of  fear,  or  of 
alarm,  which  may,  for  the  time,  suspend 
or  weaken  the  power  of  judgment  and 
self-control,  is  attributable  to  transport 
of  passion  or  defect  of  judgment  so  oc- 
casioned, without  an}'  deliberate  inten- 
tion to  kill  or  do  great  bodily  harm ; 
regard  still  being  had  to  the  nature  and 
extent  of  violence  used  by  the  party 
inflicting  the  injury  which  causes  death, 
as  compared  with  the  cause  of  provo- 
cation. The  offence  is  not  extenuated 
where  the  cause  of  provocation  is  slight, 
and  the  killing  cannot  be  attributed  to 
mere  heat  of  blood  arising  from  the  pro- 
vocation given. 

Homicide  is  neither  justified  nor  ex- 
tenuated by  reason  of  any  consent  given 
by  the  party  killed,  as  in  duels.   [Duel.] 

Homicide  is  justifiable  where  the  act 
is  done  in  a  lawful  manner,  by  an  officer 
or  other  person  lawfully  authorized  in 
execution  of  the  sentence  of  a  court  of 
competent  jurisdiction. 

Homicide  is  justifiable  where  an  officer 
of  justice,  or  other  person  duly  autho- 
rized to  arrest,  detain,  or  imprison  for 
any  felf>uy  or  for  any  dangerous  wound 
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given,  and  using  lawful  means  for  the 
purpose,  cannot,  otherwise  than  by  kill- 
ing, overtake  the  party  in  case  of  flight, 
or  prevent  his  escape  from  justice  ;  pro- 
vided the  officer  knew,  or  had  reason  to 
believe,  that  the  party  attempting  to 
escape  was  aware  that  he  was  pursued 
for  such  felony  or  wound  given. 

Also,  where  any  officer  of  justice,  or 
other  person  lawfully  executing  in  a 
lawful  manner  any  civil  or  criminal  pro- 
cess, or  interposing  in  a  lawful  manner 
for  the  prevention  or  suppression  of  any 
breach  of  the  peace  of  other  offence,  is 
unlawfully  and  forcibly  resisted,  and 
using  no  more  force  than  is  necessary  to 
overcome  such  resistance,  happens  to  kill 
the  party  resisting ;  or  being,  by  reason 
of  the  violence  opposed  to  him,  under 
reasonable  fear  of  death  if  he  proceed 
to  execute  his  duty,  and  because  he  can- 
not otherwise  both  execute  his  duty  and 
preserve  his  life,  kills  him  who  so  re- 
sists— in  either  of  these  cases  the  homicide 
is  justifiable. 

Homicide  is  also  justifiable  when  ne- 
cessary for  preventing  the  perpetration 
of  any  felony  attempted  to  be  committed 
by  violence  or  surprise  against  person, 
habitation,  or  property ;  and  where  one, 
in  defence  of  moveable  property  in  his 
lawful  possession,  using  no  more  force 
than  is  necessary  for  the  defence  of  such 
property  against  wrong,  happens  to  kill 
the  assailant ;  or  being,  from  the  violence 
of  the  assailant,  under  a  reasonable  and 
bond  fide  apprehension  that  he  cannot 
otherwise  both  defend  his  property  and 
preserve  his  life,  kills  the  assailant ;  also 
where  one  in  lawful  possession  of  house 
or  land,  after  requesting  another,  who  has 
no  right  to  be  there,  to  depart,  is  resisted, 
and  using  no  more  force  than  is  necessary 
to  remove  such  wrong-doer  and  retain 
his  possession,  happens  to  kill  such  wrong- 
doer; or  being,  from  the  violence  with 
which  such  wrong-doer  endeavours  to  de- 
prive him  of  possession,  under  reasonable 
and  bondfi.de  apprehension  that  he  carmot 
otherwise  both  maintain  possession  and 
preserve  his  life,  kills  such  wrong-doer. 

Homicide  is  excusable,  when  a  man 
is  involuntarily  placed  in  such  a  situation 
that  he  is  under  the  necessity  of  killing 
another  in  order  to  save  his  own  life  •  as 


where,  in  a  shipwreck,  A  pushes  B  from 
a  plank  which  can  save  one  only. 

Homicide  is  not  criminal  when  it 
occurs  in  the  practice  of  any  lawful  sport 
or  exercise  with  weapons  not  of  a  deadly 
nature,  and  without  intent  to  do  bodily 
harm,  and  where  no  unfair  advantage  is 
intended  or  taken.  But  it  amounts  to 
manslaughter  where  weapons  are  used  the 
use  of  which  is  attended  with  probable 
danger;  or  where,  in  case  of  friendly 
contest,  without  the  use  of  such  weapons, 
death  results  from  any  unfair  advantage 
taken,  either  as  regards  the  nature  of  the 
instrument,  the  mode  of  using  it,  the 
want  of  due  warning  given  previously 
to  violence  used,  or  from  any  want  of 
due  caution. 

The  statute  of  9  Geo.  IV.  c.  31,  §  3, 
enacts,  that  every  person  convicted  of 
murder  or  of  being  accessory  before  the 
fact  to  murder  shall  suffer  death;  and 
that  every  accessory  after  the  fact  to 
murder  shall  be  liable,  at  the  discretion 
of  the  court,  to  be  transported  for  life,  or 
to  be  imprisoned,  with  or  without  hard 
labour,  for  any  term  not  exceeding  four 
years.  By  an  act  passed  in  1752  (25 
Geo.  II.  c.  37)  the  bodies  of  persons 
executed  for  murder  were  directed  to  be 
delivered  to  surgeons  to  be  dissected,  or  to 
be  hanged  in  chains.  [Anatomy  Act.] 
The  2  &  3  Wm.  IV.  c.  75,  required  that 
such  persons  should  be  hung  in  chains, 
or  buried  within  the  precincts  of  the 
prison.  The  4  &  5  Wm.  IV.  c.  36,  §  1, 
has  taken  away  one  part  of  the  alter- 
native, and  the  mode  of  burial  is  the  only 
circumstance  which  distinguishes  sen- 
tence upon  a  conviction  for  murder  from 
those  pronounced  in  other  capital  cases. 
Formerly  the  murder  of  a  bishop,  abbot, 
or  prior,  by  a  person  owing  him  canoni- 
cal obedience,  of  a  master  or  mistress  by 
a  servant,  or  of  a  husband  by  his  wife, 
was  denominated  petty  treason,  and 
punished  with  greater  severity  than  other 
murders.  The  party  was  drawn  to  the 
place  of  execution;  and  if  the  offender 
was  a  woman,  burning  was,  as  in  the  ca£0 
of  high  treason,  substituted  for  hanging ; 
but  by  the  9  Geo.  IV.  c.  31,  §  2,  petty 
treason  is  treated  as  murder  only. 

The  offence  of  manslaughter  is  punish- 
able with  transportation  for  life,  or  for 
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not  less  than  seven  years,  or  with  im- 
prisonment with  or  without  hard  labour, 
not  exceeding  four  years,  with  fine,  by  9 
Geo.  IV.  c.  31,  §  9.  (Foster;  East; 
Fourth  Report  of  Criminal-Law  Com- 
missioners.)   [Law,  Criminal.] 

MUTINY  ACT,  the,  is  a  series  of  re- 
gulations which,  from  year  to  year,  are 
enacted  by  the  Imperial  Parliament  of 
Great  Britain  for  the  government  of  the 
military  force  of  the  country. 

Laws  have,  at  various  times,  been  made 
by  the  authority  of  the  crown  for  the 
maintenance  of  discipline  in  the  army 
when  in  garrison,  on  a  march,  and  in 
the  presence  of  an  enemy  ;  these  may 
be  seen  at  length  in  Grose's  '  History 
of  the  English  Army'  (vol.  ii.)  ;  but 
the  code  which  is  now  in  use  is  one 
of  the  first-fruits  of  the  Revolution  in 
1688.  Previously  to  that  event  the 
crown,  except  during  the  Civil  Wars  and 
the  subsequent  Protectorate,  had,  at  least 
practically,  the  supreme  power  over  the 
militia  (that  is,  over  the  whole  military 
force),  which,  with  or  without  the  con- 
sent of  the  nation,  might  be  called  out 
and  employed  as  long  as  pay  and  quarters 
could  be  obtained  for  the  troops.  But 
the  efibrts  then  recently  made  to  main- 
tain and  extend  the  power  in  the  crown, 
joined  to  the  increasing  jealousy  of  the 
people  for  their  civil  and  religious  liber- 
ties, led  the  two  houses  of  parliament  to 
take  the  earliest  opportunity,  after  the 
new  king  had  been  called  to  the  throne, 
of  expressing  in  some  act  of  legislation 
their  authority  over  the  regular  troops  of 
the  nation;  and  an  opportunity  almost 
immediately  presented  itself,  on  a  serious 
act  of  mutiny  taking  place  in  the  army. 
The  Royal  Scotch  and  Dumbarton's  regi- 
ments, under  Marshal  Scomberg,  in  their 
progress  to  the  coast  for  the  purpose  of 
being  embarked  for  Holland,  being 
quartered  at  Ipswich,  a  large  body  of 
men,  refusing  to  proceed  to  their  desti- 
nation, disarmed  their  officers,  seized  the 
military  chest,  and,  with  four  pieces  of 
cannon,  began  their  march  for  Scotland. 
Being  pursued  by  General  Ginckel,  with 
three  regiments  of  Dutch  dragoons,  they 
surrendered  at  discretion ;  but,  in  conse- 
quence of  this  event,  an  Act  was  imme- 
iiately   passed  (April   12th,    1689)    by 


which  the  army  was  put  under  the  con- 
trol of  the  law  with  respect  to  discipline, 
and  under  its  protection  with  respect  to 
pay  and  quarters. 

The  enactments  of  this  bill  were  par- 
ticularly directed  against  mu*^iny  and 
desertion,  for  which  the  bill  was  imme- 
diately required ;  but  the  Act  itself  begins 
by  laying  down  as  maxims  that  the  raising 
or  keeping  a  standing  army  in  the  country 
in  time  of  peace,  unless  it  be  with  the 
consent  of  parliament,  is  against  law ;  and 
that  no  man  can  be  forejudged  of  life  or 
limb,  or  subject  to  any  kind  of  punish- 
ment, in  any  other  manner  than  accord- 
ing to  the  established  laws  of  the  realm. 
It  then  states  that  it  is  judged  necessary 
by  their  majesties  and  their  parliament, 
during  the  present  time  of  danger  and 
for  the  defence  of  the  Protestant  reli- 
gion, to  continue  and  augment  the  forces 
which  are  now  on  foot. 

Avoiding  the  acknowledgment  that 
any  power  exists  in  the  crown  for 
the  appointment  of  courts-martial,  the 
act  authorises  their  majesties  to  grant 
commissions  to  general  officers  to  as- 
semble such  courts  for  the  purpose 
of  trying  and  punishing  such  offences 
as  mutiny  and  desertion.  Provisions 
are  also  made  that  nothing  in  the 
Act  shall  exempt  an  officer  or  soldier 
from  the  ordinary  processes  of  law  ;  that 
it  shall  not  concern  the  militia  troops,  and 
that  it  shall  only  continue  in  force  till 
the  10th  of  November  in  the  same  year. 
The  Act  has  ever  since,  with  one  ex- 
ception, been  annually  renewed;  after 
the  bill  which  passed  in  April,  1G97,  for 
one  year  as  usual,  had  expired,  no  other 
was  passed  till  March,  1702;  and  on 
a  few  occasions,  the  bill  has  been  suf- 
fered to  expire  for  several  days  before 
the  following  one  received  the  royal 
assent. 

The  Mutiny  Act  has  varied  in  many 
particulars  from  that  which  was  first 
passed,  but  it  has  been  uniform  in  all  its 
principal  points ;  such  as  the  dependence 
of  a  standing  army  on  the  consent  of 
parliament,  and  the  subjection  of  military 
men  to  all  the  processes  of  ordinary  law. 
Instead  however  of  the  original  formula 
above  mentioned,  by  which  the  reason  of 
keeping  up  a  militai-y  force  was  expressed, 
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t^e  Act  now  asserts  that  it  is  judged 
iipcessary  by  the  crown  and  parliament 
to  continue  a  body  of  forces  (the  number 
being  exactly  specified)  for  the  safety  of 
the  United  Kingdom  and  the  preservation 
cf  the  balance  of  power  in  Europe.  In 
all  the  Acts  which  passed  down  to  the 
commencement  of  Queen  Anne's  reign 
the  articles  were  few  in  number,  and 
some  of  them  were  very  ill  defined.  But 
in  Anne's  reign  many  new  articles  were 
inserted;  others  have  since  been  added, 
as  the  want  became  apparent;  and  the 
Mutiny  Act  may  now  be  considered  as  a 
good  general  code  of  law,  in  which  are 
defined  strictly  but  briefly  all  military 
offences  of  the  higher  class,  and,  as 
precisely  as  possible,  nearly  all  those 
of  minor  importance.  The  military  of- 
fences of  the  higher  class,  thirteen  in 
number,  consist  in  a  commissioned  or 
non-commissioned  oflicer,  or  a  soldier,  ex- 
citing mutiny,  or  not  using  his  best  en- 
deavours to  suppress  it ;  in  misbehaving 
before  an  enemy  ;  abandoning  or  deliver- 
ing to  the  enemy  any  garrison,  fortress, 
or  post;  compelling  or  using  means  to 
induce  the  governor  of  such  garrison  to 
do  so ;  quitting  his  post  without  leave, 
or  sleeping  at  his  post;  holding  corre- 
spondence with  the  enemy,  or  entering 
into  terms  with  the  enemy  without  li- 
cence ;  striking  a  superior  officer,  or 
disobeying  his  lawful  commands ;  and, 
finally,  in  deserting  the  service.  For 
all  these  offences  the  Act  prescribes 
"death,  or  such  other  punishment  as  a 
general  court-martial  shall  award."  A 
clause  of  the  Act  enumerates  the  military 
offences  of  minor  importance  which  may 
be  tried  before  a  district  or  garrison 
court-martial :  these  consist  iu  a  non- 
commissioned oflficer  or  soldier  wilfully 
maiming  himself,  or  tampering  with  his 
eyes ;  malingering,  or  feigning  disease ; 
stealing  government  stores  ;  stealing  from 
an  officer  or  a  comrade  ;  procuring  false 
accounts ;  embezzling  public  money ; 
and,  lastly,  in  any  fraudulent  or  disgrace- 
ful conduct.  For  these  offences  may  be 
awarded  rx)rporal  punishment,  imprison- 
ment, forfeiture  of  the  additional  pay  to 
which,  for  length  of  service,  the  indi- 
vidual might  be  entitled,  and  forfeiture 
of  pension  on    being  discharged.     And 


in  another  clause  it  is  stated  that  im- 
prisonment, with  or  without  hard  labour, 
or  solitary  confinement,  may  be  awarded 
by  regimental  courts-martial  for  drunk- 
enness, or  insubordination  6n  parade  or 
on  the  line  of  march. 

Beside  the  above  laws,  which  relate 
particularly  to  the  discipline  of  the  army, 
the  Act  defines  the  constitution  and 
powers  of  courts-martial;  it  contains 
clauses  relating  to  the  enlistment  of  re- 
cruits, the  issue  of  pay  and  marching 
money,  the  quartering  of  soldiers,  and  the 
supplying  of  carriages  for  the  conveyance 
of  troops  and  baggage  The  Act  more- 
over contains  a  repetition  of  the  original 
clause  in  which  it  is  declared  that  the 
ordinary  course  of  law  is  not  to  be  in- 
terfered with  when  a  soldier  is  accused  of 
a  capital  crime  ;  and  it  states  that  a  man 
cannot  be  taken  from  the  service  for  a 
debt  under  Wl. 

The  Mutiny  Act  is  declared  to  be  ap- 
plicable to  all  persons  employed  in  the 
recruiting  service ;  to  the  foi'ces  of  the 
East  India  Company  while  in  any  part 
of  the  United  Kingdom,  and  till  their 
arrival  in  the  territories  of  the  Company ; 
to  the  officers  and  men  employed  in  the 
service  of  the  artillery  and  engineers ;  in 
the  corps  of  sappers  and  miners ;  to  the 
military  surveyors  and  draughtsmen  in 
the  ordnance  department ;  and  to  foreign 
troops  serving  in  any  part  of  the  British 
dominions  abroad.  Its  provisions  are 
also  stated  to  extend  to  the  islands  of 
Guernsey,  Jersey,  Alderney,  Sark,  and 
Man.  In  one  of  the  clauses  it  is  ex- 
pressly mentioned  that  nothing  in  the 
act  extends  to  any  of  the  militia  forces, 
or  yeomanry,  or  volunteer  corps  in 
Great  Britain  or  Ireland;  it  is  under- 
stood, however,  that  its  provisions  are 
applicable  to  the  corps  of  marines  when 
on  shore,  and  also  to  officers  holding 
rank  by  brevet,  though  not  to  such  as 
are  on  half-pay.  An  effort  was  made  in 
1740,  when  the  bill  was  introduced  as 
usual  into  parliament,  to  subject  officei's 
of  this  class  to  martial  law,  but  the 
clause  was  abandoned  by  the  minister. 
Before  the  union  of  Ireland  with  Great 
Britain  there  was  a  separate  Mutiny  Act 
for  the  former  country,  but  now  the  tanu' 
a<t  applies   to   both.     The  officers  and 
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troops  of  the  East  India  Company  are 
subject  to  their  own  Mutiny  Act,  which, 
however,  agrees  exactly  with  that  of  the 
government  forces. 

Previously  to  the  year  1750  the  mem- 
bers of  courts-martial  were  bound  by  an 
oath  not  to  disclose  the  ground  on  which 
they  gave  their  votes ;  but  in  that  year 
the  act  was  so  far  mitigated  as  to  release 
them  from  such  oath  when  required  to 
give  evidence  in  any  court  of  justice 
or  court-martial.  The  power  of  dis- 
closing, in  that  case  only,  the  votes  or 
opinions  given  is  implied  in  the  forms  of 
the  oaths  which  are  now  taken  by  the 
judge-advocate  and  members  of  the 
court-martial,  and  which  are  printed 
among  the  schedules  to  which  the  act 
refers.  The  act  of  the  same  year  also 
contains  a  clause,  in  which  it  is  stated 
that  no  sentence  pronounced  by  a  court- 
martial,  and  signed  by  the  president, 
shall  be  more  than  once  revised;  pre- 
viously to  that  time  a  general  officer  had 
power  to  order  the  revisal  of  any  sen- 
tence as  often  as  he  pleased,  and  thus  he 
might  retain  in  confinement  a  man  who 
had  been  acquitted  on  a  fair  trial. 

The  gradual  extension  of  the  pro- 
visions of  the  Mutiny  Act  to  those  mili- 
tary offences  which  may  be  considered 
as  secondary  in  the  scale  does  not  seem 
to  have  been  noticed  on  behalf  of  the 
crown  further  than  by  the  occasional  re- 
servation of  its  right  to  make  Articles  of 
War  for  the  better  government  of  the 
forces,  which  is  expressed  in  the  acts 
passed  during  the  reign  of  Queen  Anne. 
In  the  first  year  of  George  I.  this  right 
of  the  crown  was  formally  allowed  ;  and 
the  clause  containing  it  has  been  repeated 
in  all  subsequent  mutiny  acts,  with  the 
provision  that  no  person  within  the  United 
Kingdom  and  British  Isles  shall  be  sub- 
ject to  transportation,  or  to  any  punish- 
ment affecting  life  or  limb,  for  crimes 
specified  in  the  Articles  of  War,  except 
such  as  by  the  Mutiny  Act  itself  are 
liable  to  the  same  punishments. 

The  Articles  of  War  which  are  at 
present  in  force,  and  which  have  from 
time  to  time  been  promulgated,  are 
divided  into  twenty-four  sections.  Many 
of  these  correspond  exactly  to  clauses  in 
the  Mutiny  Act ;  others,  though  relating 


to  subjects  in  the  latter,  define  the  par- 
ticulars of  the  crime  and  the  punishment 
applicable  to  it  with  more  precision  :  anu 
there  are  articles  which  have  no  counter- 
parts in  the  act.  The  first  section  of  the 
Articles  of  War  relates  to  divine  worship, 
frequent  attendance  on  which  is  pre- 
scribed, and  punishments  are  awarded 
for  profaning  the  places  in  which  it  is 
celebrated,  as  also  for  scandalous  or 
vicious  behaviour  in  a  chaplain.  The 
seventh  section  contains  fifteen  articles 
relating  to  quarrels  and  the  sending  of 
challenges ;  and  the  fourteenth  contains 
twenty-one  articles  concerning  the  duties 
of  troops  in  quarters  or  in  the  field. 
Many  of  these  articles  prescribe  for  the 
offence  "  death,  or  such  other  punish- 
ment as  a  court-martial  may  award;" 
and  two  of  them  prescribe  death,  without 
leaving  any  discretion  to  the  court.  The 
first  of  the  crimes  here  mentioned  is  that 
of  doing  violence  to  persons  bringing 
provisions  to  the  camp,  and  the  other  is 
that  of  ill-treating  a  person  to  whom  a 
safe  conduct  has  been  granted  ;  the  army 
in  both  cases  being  on  service  in  foreign 
parts.  The  fifteenth  section  settles  the 
relative  rank  of  officers  in  the  regular 
army ;  and  the  twenty-second  the  rank 
of  officers  in  the  royal  army  and  in  that 
of  the  East  India  Company,  when  serving 
together.  The  twenty-third  section  ap- 
points that  officers  and  soldiers  while 
employed  on  board  any  ships  having  a 
royal  commission  shall  conform  to  the 
laws  and  regulations  established  for  the 
government  and  discipline  of  the  navy. 

The  above  articles,  being  made  by  the 
crown  as  head  of  the  army,  or  by  the 
commander-in-chief,  are  to  be  obeyed  as 
being  the  commands  of  a  superior  officer ; 
but  the  writers  on  military  law  observe 
that  the  legality  of  the  articles  may  itself 
become  the  subject  of  examination  in  a 
court-martial,  whereas  the  Mutiny  Act 
must  be  obeyed  without  inquiry.  In  this 
particular  therefore  the  Aiticles  of  War 
are  to  be  distinguished  from  the  Act; 
and  whatever  case  may  occur,  the  letter 
only  of  the  law,  as  contained  in  the  Act 
must  be  followed  in  awarding  the  punish- 
ment due  to  a  crime  affecting  life. 

The  bill  on  which  are  founded  the 
Articles  of  War  for  the  Navy  was  passed 
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in  the  22nd  Geo.  II.,  and  this  consoli- 
dated all  the  laws  previously  made  for 
the  government  of  the  ships  and  vessels 
bearing  royal  commissions,  as  also  of  the 
forces  at  sea.  Among  the  offences  which 
in  the  Act  constitute  the  crime  of  mutiny, 
are  the  running  away  with  the  ship,  or 
with  any  ordnance,  ammunition,  or  stores 
belonging  to  the  same ;  neglect  of  duty, 
joining  in  or  using  means  to  produce  any 
mutinous  assemblage  of  persons,  uttering 
mutinous  or  seditious  words,  or  conceal- 
ing any  mutinous  intention,  and  striking 
an  officer  or  disobeying  his  lawful  com- 
mands. Of  the  thirty-six  articles,  nine 
relate  to  crimes  for  which  the  punish- 
ment of  death,  without  discretion  in  the 
court-martial,  is  awarded ;  and  there  are 
twelve  to  which  are  assigned  "  death,  or 
such  other  punishment  as  the  nature  and 
degree  of  the  crime  shall  be  found  to  de- 
serve." Two  of  these  M'ere  originally  in 
the  former  class,  and  the  qualifying 
clause  was  added  in  the  19th  Geo.  III. 
Except  this  alteration,  none  has  been 
made  in  the  navy  act  since  it  was  passed. 
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NATIONAL  ASSEMBLY.  [States- 
General.] 

NATIONAL  DEBT.  If  we  bring 
into  account  the  wealth  possessed  by  her 
citizens  individually,  England  is  the 
richest  country  in  Europe.  The  amount 
of  her  public  debt,  on  the  other  hand,  so 
infinitely  beyond  the  debt  of  any  other 
state,  would  seem  to  indicate  that,  consi- 
dered apart  from  that  individual  wealth, 
England  is  the  poorest  of  nations.  But 
the  national  debt  is  owing  by  the  aggre- 
gate of  the  people — by  the  nation — for 
whose  benefit,  real  or  supposed,  it  was 
contracted.  It  suits  the  general  con- 
venience, including  that  of  the  public 
creditor,  that  the  nation,  in  its  aggregate 
sense,  should  thus  continue  to  exhibit 
signs  of  poverty  in  contrast  with  the  evi- 
dences of  enormous  wealth ;  but  if  it 
were  otherwise — if  the  public  conve- 
nience, still  more  if  the  public  safety,  de- 
manded such  a  course,  the  same  authority 
which  sanctioned  the  contracting  of  the 
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debt  could  also  oblige  each  individual  in 
the  country  to  contribute  according  to  his 
means  towards  its  extinction.  It  would 
be  difficult  to  imagine  any  circumstances 
that  could  render  such  a  course  expedient, 
and  the  position  has  been  here  advanced 
solely  with  the  object  of  explaining,  in  a 
familiar  way,  the  nature  of  the  debt,  and 
the  manner  in  which  the  obligation  to 
bear  the  burthen  and  contribute  towards 
upholding  the  national  faith  presses 
upon  every  individual.  Every  one  is 
interested  in  forming  a  correct  idea  con- 
cerning a  matter  which  exercises  an  in- 
fluence upon  every  circumstance  that 
affects  his  social  position  and  progress. 
Yet  it  is  by  no  means  uncommon  to  find 
persons  who  suppose  the  national  debt  to 
be  a  fund,  a  deposit  of  treasure,  a  sign  of 
national  riches;  anything  in  short  op- 
posed to  that  which  it  really  is,  namely, 
a  drawback  upon  the  national  wealth,  a 
mortgage  of  the  national  industry  for  the 
payment  of  a  perpetual  annuity  in  return 
for  capital  advanced  to  meet  the  national 
exigencies,  and  which  has  been  consumed 
for  national  objects.  It  has  been  said 
that  as  this  debt,  or  by  far  the  largest 
part  of  it,  is  owing  among  ourselves,  it 
cannot  have  any  prejudicial  action  upon 
the  national  interest,  since  that  which  a 
body  owes  to  its  own  members  cannot  W. 
considered  a  debt.  It  is  true  that  the 
public  expenditure,  including  its  debt, 
has  been  furnished  by  its  own  citizens, 
and  that  our  future  industry  is  therefore 
not  mortgaged  to  strangers,  but  the  por- 
tion of  its  fruits  which  must  be  set  apart 
for  the  public  creditors  is  so  much  capital 
which  may  be  productively  employed. 
It  will  nevertheless  easily  be  made  ap- 
parent how  the  successive  absorption  of 
private  capital  for  public  purposes  must 
prove  injurious  to  a  country,  if  we  con- 
sider what  must  have  been  the  condition 
of  England,  if,  instead  of  thus  absorbing 
a  part  only,  the  whole  of  the  disposable 
wealth  of  her  individual  citizens  had  been 
so  expended.  It  might  still  have  been 
said,  that  as  what  was  taken  from  all  in 
the  form  of  taxes  was  returned  to  a  part 
in  the  form  of  dividends,  the  money  did 
not  leave  the  country ;  and  that  although 
of  course  it  must  affect  the  condition  of 
individuals,  it  would  not  affect  the  couUi* 
2l> 


NATIONAL  DEBT. 


[  402  ] 


NATIONAL  DEBT. 


tion  of  the  aggregate.  But,  it  must  be 
asked,  where,  in  the  case  supposed,  would 
have  been  the  capital  that  must  set  in- 
dustry in  motion  and  enable  the  payment 
of  taxes?  It  is  indeed  evident  that  in 
such  case  the  country  must  have  long  ago 
become  bankrupt,  and  have  been  unable 
to  hold  any  rank  among  independent 
nations. 

The  real  diflFerence  between  a  private 
debt  and  the  public  debt  called  the  na- 
tional debt  consists  in  the  compound  cha- 
racter of  the  creditors,  who  as  members 
of  the  nation  are  legally  and  morally 
bound  to  contribute  towards  the  mainte- 
nance of  the  public  faith,  while  they  have 
each  a  personal  interest  in  its  preserva- 
tion. There  is  also  this  further  distinc- 
tion between  the  debts  of  the  nation  and 
those  of  individuals,  that  the  state  has  at 
all  times  the  right  to  pay  off  its  creditors 
at  par,  while  the  creditors  have  no  right 
to  demand  repayment  of  the  principal 
money,  but  must  content  themselves  with 
receiving  half-yearly  the  amount  of  their 
annuity. 

Another  fallacy  has  been  often  broached 
of  late  years  by  a  small  party  in  the 
country,  namely,  that  the  general  pros- 
perity of  the  state  would  be  advanced  by 
the  abolition  (unsatisfied)  of  the  public 
debt;  and  as  in  all  matters  of  public 
policy  the  prosperity  of  a  great  majority 
should  be  considered  before  that  of  a 
part,  a  sound  policy  requires  that  faith 
should  no  longer  be  kept  with  the  public 
creditor.  The  proposition  is  here  put  in 
plainer  terms  perhaps  than  its  advocates 
would  use,  but  this  is  the  substance  of 
their  argument. 

It  has  been  shown  that  the  money  in 
respect  of  which  the  claims  of  the  public 
creditors  have  arisen  is  spent,  and  that 
most  of  those  creditors  being  part  of  our- 
selves, living  and  expending  their  in- 
comes among  us,  the  evil  effects  of  the 
debt  are  limited  to  the  loss  of  the  capital 
which  otherwise  would  have  formed  part 
of  the  national  wealth,  and  would  have 
been  productively  employed.  But  the 
capital  thus  lost  has  all  been  advanced  in 
times  of  necessity,  in  full  faith  that  the 
conditions  promised  would  be  performed 
by  the  borrowers ;  and  it  would  indeed 
be  a  day  of  disgrace  that  should  sanction 


the  securing  of  any  advantage,  howevei 
great,  through  the  dishonest  breach  c: 
those  conditions.  But  would  any  such 
advantage  as  has  been  supposed  follow 
from  so  dishonest  a  step?  Those  who 
contend  that  the  great  majority  of  the 
nation  would  be  benefited  by  the  unsatis- 
fied extinction  of  the  national  debt,  and 
would  urge  its  extinction  on  this  ground, 
as  being  precisely  the  same  ground  on 
which  many  enactments  are  made,  ought 
to  show  that  the  loss  occasioned  by  such 
extinction  will  be  confined  to  the  imme- 
diate losers,  to  the  comparatively  small 
number  of  public  creditors.  But  it  is 
easy  to  show  that  the  loss  would  not  be 
confined  to  the  immediate  losers;  and 
this  being  the  case,  it  is  impossible  to 
prove  that  such  extinction  will  really 
benefit  a  great  majority.  It  might  happen 
that  it  would  in  its  results  benefit  only  a 
small  minority  of  the  actual  generation, 
or  even  nobody  at  all ;  and  the  allegation 
of  this  possible  result  is  a  suflficient  an- 
swer to  the  assumption  made  by  the 
advocates  of  unsatisfied  extinction,  that 
the  loss  incurred  would  be  confined  to 
the  immediate  losers,  and  that  there 
would  be  a  real  gain  to  the  great  majority 
of  the  nation.  Such  an  unsatisfied  ex- 
tinction would  in  effect  be  a  dissolution 
of  innumerable  contracts,  on  the  faithful 
performance  of  which  depends  the  happi- 
ness of  many  persons  who  are  not  public 
creditors.  It  is  hardly  necessary  to  remark 
that  the  nation  would  not  afterwards  find 
it  easy  to  borrow  money  from  individuals 
on  any  reasonable  terms  for  any  purpose, 
however  generally  useful,  or  any  public 
necessity,  however  urgent. 

The  contracting  of  the  National  Debt 
cannot  be  said  to  have  been  begun  before 
the  Revolution  of  1688.  Even  for  some 
few  years  after  the  accession  of  William 
and  Mary  the  borrowings  of  the  govern- 
ment were  for  short  periods  oi»ly-  The 
first  transaction  of  this  kind  of  a  per- 
manent character  arose  out  of  the  char- 
tering of  the  Bank  of  England  in  1693, 
when  its  capital  of  1,200,000/.  was  lent 
to  the  public  at  8  per  cent,  interest.  A 
power  of  repayment  was  reserved  on  this 
occasion  by  the  crown,  but  there  was  no 
corresponding  right  of  demanding  pay- 
ment on  the  part  of  the  bank. 
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So  cautious  was  the  parliament  in  those 
days  of  burthening  future  generations  for 
the  exigencies  of  the  present  moment, 
that  when  the  annual  income  was  inade- 
quate to  meet  the  charges  of  the  foreign 
wars  in  which  the  country  was  engaged, 
and  it  became  necessary  to  borrow  the 
deficiency,  annuities  were  granted,  not  in 
perpetuity,  but  for  lives  and  terms  of 
years,  the  produce  of  certain  duties  being 
mortgaged  for  their  discharge. 

This  cautious  proceeding  could  not  be 
long  continued.  The  expensiveness  of 
the  wars  in  which  the  nation  was  engaged 
at  the  end  of  the  seventeenth  century 
made  it  necessary  to  incur  debts  beyond 
the  means  of  their  prompt  redemption, 
and  at  the  peace  of  Ryswick,  in  1697,  the 
debt  amounted  to  21 4  millions.  During 
the  next  ten  years,  although  the  country 
was  again  involved  in  a  continental  war, 
its  amount  was  reduced  to  little  more 
than  16  millions,  and  the  greatest  efforts 
wei'e  made  to  raise  money  without  im- 
posing any  lasting  burthen  on  the  people. 
These  efforts  indeed  soon  found  their 
limit,  and  at  the  accession  of  George  I. 
in  1714,  the  debt  had  accumulated  to  the 
umount  of  54  millions,  an  amount  which 
excited  great  uneasiness  and  caused  the 
House  of  Commons  to  declare  itself 
under  the  necessity  of  making  efforts  for 
its  reduction.  In  1717  the  debt  amounted 
to  485-  millions,  and  the  annual  charge  in 
respect  of  the  same  to  Jt,  117,296/.  A 
great  part  of  this  debt  consisted  of  an- 
nuities granted  for  99  years,  the  money 
obtained  for  which  had  varied  from  15 
to  16  years'  purchase. 

In  the  year  1720  the  South-Sea  Act 
was  passed,  authorising  the  company  to 
take  in,  l)y  subscription  or  purchase,  the 
redeemable  and  unredeemable  debts  of 
the  nation,  the  object  being  to  reduce  all 
the  debts  under  one  head  of  account  at 
one  uniform  rate  of  interest.  In  the  ac- 
complishment of  this  scheme  the  pro- 
jectors only  partially  succeeded,  while 
the  disgraceful  frauds  by  which  the  pro- 
ceedings of  the  company  at  that  time 
were  marked  led  to  a  parliamentary  in- 
vestigation which  caused  the  disgrace  of 
some  of  the  ministers,  the  chancellor  of 
the  exchequer  being  expelled  th«i  House, 
and  committed  to  the  Tower  for  his  sliare 


in  the  plot.  This  scheme  was  attempted 
at  the  same  time  with  the  equally  famous 
Mississippi  scheme,  which,  with  a  similar 
object,  was  projected  in  France  by  John 
Law,  under  the  sanction  of  the  Regent 
Duke  of  Orleans. 

In  1736  the  public  debt  of  England 
amounted  to  about  50  millions,  but  the 
annual  charge  had  been  reduced  below 
two  millions.  At  the  peace  of  Aix-la- 
Chapelle,  in  1 748,  the  national  debt  ex- 
ceeded 78  millions,  but  in  the  following 
year  the  public  obtained  some  relief  from 
the  burthen  through  the  lowering  of  the 
rate  of  interest.  Little  else  was  done  in 
the  way  of  alleviation  at  this  time,  and 
at  the  breaking  out  of  the  Seven  Years' 
War,  in  1756,  the  debt  still  amounted  to 
75  millions.  A  public  writer  of  some 
repute,  Mr.  S.  Hannay,  says,  at  that  date, 
"  It  has  been  a  generally  received  notion 
among  political  arithmeticians,  that  we 
may  increase  our  debt  to  100,000,000/., 
but  they  acknowledge  that  it  must  then 
cease  by  the  debtor  becoming  bankrupt." 

When  the  Seven  Years'  War  was 
ended  by  the  peace  of  Paris,  the  debt 
reached  139  millions  and  the  annual 
charge  was  4,600,000/.  During  the 
twelve  following  years,  a  period  of  pro- 
found peace,  only  10,400,00ii/.  of  the  debt 
was  discharged.  The  war  of  the  Ame- 
rican Independence  raised  the  debt  from 
129  to  268  millions,  and  the  annual 
charge  in  respect  of  the  same  to  9,51 2,232/. 
So  little  was  done  in  the  way  of  liquida- 
tion during  the  following  ten  years,  that 
at  the  beginning  of  the  war  of  the  French 
Revolution  the  debt  still  amounted  to 
260,000,000/.  and  its  annual  charge  to 
9,437,862/.  But  between  1793  and  the 
peace  of  Amiens  the  addition  made  to 
the  capital  of  the  debt  amounted  to  360 
millions  and  the  annual  burthen  was  in- 
creased from  9,437,862/.  to  19,945,624/. 
Between  the  recommencement  of  the  war 
in  1803  and  its  termination  after  the 
battle  of  Waterloo  in  1815,  fh(ire  were 
added  420  millions  to  the  capital  of  the 
debt,  which  then  amounted,  including 
the  unfunded  debt,  to  885  millions,  and 
the  annual  charge  upon  th^'  public  ex- 
ceeded 32  millions  of  money. 

A  plan  for  the  gradual  extinction  of 
the  national  debt  by  the  establishment  of 
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a  Sinking  Fund  was  proposed  and  par- 
tially applied  in  1716  by  Sir  li.  Walpole. 
The  scheme  for  that  purpose  proposed 
under  the  same  name  by  Mr.  Pitt  in  1786 
had  a  greater  show  of  reality  about  it. 
By  this  scheme  the  sum  of  one  million 
was  annually  set  apart  from  the  income 
of  the  country  towards  the  extinction  of 
its  debt.  Other  sums  were  rendered 
available  for  the  same  purpose,  and  it 
was  supposed  that  at  the  expiration  of  28 
years  the  annual  income  of  the  sinking 
fund  would  amount  to  four  millions,  a 
part  of  which  might  then  be  applied 
towards  relieving  the  burthen  of  the  pub- 
lic. So  far  the  project  bore  the  stamp  of 
reasonableness  and  prudence :  had  the 
fund  of  one  million  annually  assigned  to 
commissioners  been  an  actual  surplus  of 
income  over  expenditure,  its  operation 
must  speedily  have  been  highly  advan- 
tageous to  the  country.  The  fallacy 
consisted  in  this,  that  the  sums  devoted 
to  it  were  borrowed  for  the  purpose.  The 
only  real  advantage  secured  by  this 
means  arose  from  the  unfounded  confi- 
dence which  it  imparted  to  the  public, 
under  which  they  willingly  bore  a  higher 
rate  of  taxation  than  might  have  been 
tolerable  but  for  the  expectation  of  future 
relief  through  its  means.  Now  that  the 
absurdity  is  acknowledged  of  borrowing 
in  order  to  pay  off  debt,  which  absurdity 
would  in  the  case  of  an  individual  always 
have  been  apparent,  it  is  difficult  to  ac- 
count for  the  blindness  with  which  the 
whole  nation  clung  to  this  so  called  fund 
as  the  certain  means  of  extinguishing  the 
debt,  which  in  effect  it  contributed  to 
augment  through  the  less  advantageous 
terms  upon  which  the  money  was  bor- 
rowed than  those  upon  which  an  equiva- 
lent amount  of  debt  was  afterwards  re- 
deemed. The  difference  between  the 
average  rates  at  which  money  was  bor^ 
rowed  and  at  which  purchases  were 
made  by  the  Commissioners  who  managed 
the  sinking  fund  between  1793  and  1814 
was  such,  that  through  the  operations  of 
the  fund,  upon  which  such  confident 
hope  of  relief  was  placed,  the  country 
owed  upwards  of  1 1  millions  more  at  the 
end  of  the  war  than  it  would  have  owed 
but  for  those  operations.  At  the  period 
just  mentioned  the  annual  income  of  the 


sinking  fund  amounted  to  13,400,000/., 
arising  from  dividends  on  stock  pur- 
chased by  the  commissioners  with  funds 
borrowed  at  a  higher  rate  of  interest  for 
the  pui-pose.  It  was  impossible,  how- 
ever, during  a  time  of  peace  to  raise  by 
means  of  taxes  so  large  an  amount,  in 
addition  to  the  actual  current  expenditure 
of  the  coui>try  and  the  interest  upon  the 
unredeemed  portion  of  the  debt.  During 
the  war,  when  the  deficiency  of  income 
was  covered  by  yearly  loans,  the  fallacy 
was  not  quite  so  apparent  as  it  now  soon 
became,  for  a  few  years  after  the  peace 
the  deficiency  in  the  public  income  was 
borrowed  from  the  sinking  fund  commis- 
sioners by  parliament,  a  course  which 
served  to  render  the  absurdity  only  the 
more  apparent,  and  in  1824  the  plan  of 
keeping  up  a  large  nominal  sinking  fund 
in  the  absence  of  actual  surplus  income 
was  abandoned. 

The  amount  of  the  national  debt  unre- 
deemed on  the  .5th  of  January,  1816,  was 
stated  to  be  as  follows  in  the  fourth  Report 
of  the  select  committee  of  the  House  of 
Commons  on  public  income  and  expendi- 
ture : — 

3  per  cent. stock  .  £580,916,019 
3J  ,,  .  10,740,013 

4  ,,  .  75,725,504 

5  ,,  .  148,930,403 

Perpetual  annuities  816,311,939 
Terminable     annuities, 

1,894,612/.,  equal  to 

an  estimated  capital  of  30 , 0  80 ,  34  7 

Unfunded  debt       .      .  38,794,038 


Total  of  unredeemed 

debt         ....      £885,186,324 

The  annual  charge  upon  which  was : — 

Interest  upon  perpetual  an- 
nuities      £28,278,919 

Terminable  annuities      .         1,894,612 

Interest  on  unfunded  debt         1,998,937 

Charge  for  management 

paid  Bank  of  England  284,673 

Total  annual  charge  £32 ,457,141 
Experience  has  now  proved  that  the 
only  important  relief  from  the  pressure 
of  debt  to  be  obtained,  even  during  a  pro- 
found and  long-continued  peace,  will 
probably  be  derived  from  the  lowering  of 
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the  rate  of  interest.  The  price  of  5  per 
cent,  stock  at  the  beginning  of  1822  was 
advanced  to  6  or  8  per  cent,  above  par, 
and  advantage  was  taken  of  this  circum- 
stance to  induce  the  holders  to  exchange 
each  100/.  of  5  per  cent,  annuities  for 
105/.  of  4  per  cent,  annuities.  On  this 
occasion  140,250,828/.  of  5  per  cent, 
stock  was  cancelled,  and  147,263,328/. 
of  4  per  cent,  stock  was  created,  the  an- 
nual charge  being  by  this  means  reduced 
by  the  sum  of  1,122,000/.  In  1824  a 
further  saving  of  381,034/.  per  annum 
was  effected  by  reducing  to  3^  per  cent, 
the  interest   payable  on  76,206,882/.  of 

4  per  cent,  stock ;  and  in  1 830  a  further 
abatement  of  one-half  per  cent,  was  ef- 
fected on  the  4  per  cent,  stock  created  in 
1822,  whereby  the  sum  of  700,000/.  per 
annum  was  saved  to  the  public. 

Some  little  progress  has  been  made 
since  1816  in  the  reduction  of  debt  by 
the  employment  for  that  purpose  of  actual 
surplus  revenue.  An  addition  was  on 
the  other  hand  made  to  the  debt  by  the 
grant  of  20,000,000/.  voted  by  parlia- 
ment for  compensation  to  the  owners  of 
slaves  in  the  British  colonies  who  were 
emancipated  by  the  act  of  1833.  The  un- 
redeemed funded  and  unfunded  debt 
which  existed  on  the  5th  January,  1845, 
and  the  aimual  charge  thereon,  were  as 
follows : — 

3  per  cent  annuities  .  £5 1 9 ,  303 , 9  60 
3;^  ,,  .         248,701,379 

si  ,,  .  2,630,769 

5  ,,  .  433,749 


Perpetual  annuities  771,069,858 
Terminable    annuities, 

4,025,210/.,  equal  to 

an  estimated  capital  of  67,509,670 

Unfunded  debt        .     .  18, 404 ,  500 

Total  of  unredeemed 

debt £856,984,028 

The  annual  charge  upon  which  was : — 
Interest  on  perpetual  an- 
nuities   £23,719,14«> 

Terminable  annuities  .  4,025,210 
Interest    on    unfunded 

debt 552,135 

Charge  for  management  94 ,886 


Total  charge       £28 ,  39 1 ,  379 


The  following  tables  show  the  state  of 
the  National  Debt  at  different  periods 
since  1827  : 

1.  Unredeemed  Funded  Debt  and  Ter- 
minable Annuities  in  each  of  the  follow- 
ing years,  exclusive  of  the  loan  raised  for 
compensating  the  Colonial  slave-holders : 

1827  £777,476,892  £2,610,754 

1830  757,486,996  3,297,375 

1834  743,675,299  4,028,777 

1840  746,200,100  4,012,146 

2.  Amount  and  charge  of  the  Public 
Debt,  supposing  the  Terminable  Annuities 
were  converted  into  equivalent  Perpetual 
Annuities : 

Capital.  Interest. 

1827  £822,778,347  £27,085,877 
1830  811,278,253  25,984,893 
1834  799,583,378  25,560,285 
1840*     815,250,634       25,994,702 

3.  Funded  and  Unfunded  Debt;  also 
Funded  and  Unfunded  Debt  including  the 
value  in  capital  of  the  Terminable  An- 
nuities. 

ll^rfi  ^L         and  Capitalised 
Unftinded  Debt.  Annuities. 

1827  £805,023,742  £8.50,325,198 

1830  784,758,646  838,549,903 

1834  773,201,900  829,109,978 

1840  788,642,775  837,521,684 

1845  789,474,358  856,984,028 

4.  Annual  Interest  of  the  Unredeenitd 
Funded  Debt. 

1827  £25,500,326 

1830  24,102,200 

1834  23,603,502 

1840  24,283,940 

1845  23,719,148 

The  diminution  of  the  annual  burthen 
in  the  course  of  twenty-three  years,  from 
1816  to  1839,  was  3,150,710/.,  at  whicli 
rate  the  total  extinction  of  the  debt  would 
not  be  effected  until  the  year  2053.  The 
slow  i)rogress  made  in  this  direction  stands 
in  striking  contrast  to  the  rapidity  with 
which  the  load  was  accunmlated,  the  en 
tire  diminution  effected  during  twenty- 
three  years  of  peace  being  scarcely  equal 
to  the  additions  made  during  some  of  the 

•  Excludinff  t!ie  Slavo  Emancipation  Loan,  tht 
i>«)l)t  and  Annuitit'H  would  liiive  been  7'J3,0b6,6lsai 
aiid  tl'.'  lr)lcT«»t  :.'D,314,'.'71/. 
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individual  years  of  the  war.  In  1844  a 
portion  of  the  National  Debt  which 
amounted  to  248,701,379/.  on  which  3^ 
per  cent,  was  paid,  was  converted  into  a 
3,^  per  cent,  stock.  This  rate  of  interest 
is  guaranteed  until  1854,  after  which  pe- 
riod 3  per  cent,  interest  is  guaranteed  for 
twenty  years.  The  immediate  saving 
amounted  to  625,000/.  per  annum.  After 
1854,  the  annual  saving  will  amount 
to  1,250,000/. 

It  will  be  seen  on  comparing  the  above 
statements  for  1815  and  1845,  that  the 
terminable  annuities  increased  from 
1,894,612/.  to  4,025,210/.  By  the  act 
48  Geo.  III.  and  several  subsequent  acts, 
the  commissioners  for  the  reduction  of  the 
National  Debt  were  empowered  to  grant 
annuities,  either  for  lives  or  for  certain 
terms  of  years,  the  payment  for  such  an- 
nuities being  made  in  equivalent  portions 
of  permanent  annuities,  which  were  there- 
fore to  be  given  up  and  cancelled.  By 
this  course,  which  it  will  be  seen  has  been 
acted  upon  to  some  extent  since  the  peace, 
some  future  relief  will  be  obtained  at  the 
expense  of  a  present  sacrifice.  This  plan, 
provided  it  be  not  carried  so  far  as  to  in- 
terfere with  the  onward  progress  of  the 
country,  through  an  overload  of  taxation, 
appears  to  be  dictated  by  sound  prudence. 
A  part  of  the  terminable  annuities 
(1,294,179/.)  will  expire  in  1860;  in 
1867  a  further  portion  amounting  to 
585,740/.  will  also  expire;  and  after  that 
time  portions  will  rapidly  fall  in.  "  If," 
says  Lord  Congleton  ('Financial  Re- 
form,' p.  204)  "  all  the  loans  which  have 
been  raised  since  the  beginning  of  the 
war  of  1 739  had  been  borrowed  in  annu- 
ities for  ninety-nine  years,  their  extinction 
would  already  have  commenced."  Dr. 
Price  observes,  that  an  annuity  for  one 
hundred  years  is  nearly  the  same  in  value 
as  a  perpetual  annuity. 

If  the  above  course  of  proceeding  is 
justly  chai'acterised  as  prudent,  what  must 
be  said  of  the  scheme  of  a  directly  opposite 
tendency  which  was  brought  forward  and 
partially  carried  into  effect  by  the  govern- 
ment in  1822?  When  the  measure  for 
commuting  the  half-pay  and  pensions 
usually  denominated  the  "  dead  weight " 
was  adopted  in  that  year,  the  annual 
charge     to     which     those     obligations 


amounted  was  about  five  millions.  From 
year  to  year  the  public  would  have  been 
relieved  from  a  part  of  this  burthen 
through  the  falling  in  of  lives,  until,  ac- 
cording to  the  most  accurate  computa- 
tion, the  whole  would  have  ceased  in 
forty-five  years.  The  measure  above 
alluded  to  was  an  attempt  to  commute 
these  diminishing  payments  into  an  un- 
varying annuity  of  forty-five  years  cer- 
tain ;  and  the  calculation  which  was 
made  assumed  that  by  the  sale  of  such  a 
fixed  annuity  of  2,800,000/.  funds 
might  be  procured  enough  to  meet  the 
diminishing  demands  of  the  claimants. 
Only  a  part  of  this  annuity  was  sold. 
The  Bank  of  England  purchased  an  an- 
nuity, payable  half-yearly  until  1867, 
for  585,740/.,  and  paid  for  the  same  be- 
tween 1823  and  1828,  in  nearly  equal 
quarterly  instalments,  the  sum  of 
13,089,419/.  For  the  sake  of  obtaining 
a  partial  relief  during  those  six  years,  to 
the  amount  of  9^  millions,  we  have  thus 
had  fixed  upon  the  country  for  thirty- 
nine  subsequent  years  an  annual  payment 
of  585,740/.  It  is  not  possible  to  allow 
that  both  the  courses,  so  directly  opposed 
to  each  other,  could  have  been  wise. 
Without  inquiring  further  into  the  mat 
ter,  it  may  be  said  that  the  plan  of  taking 
a  larger  burthen  upon  ourselves,  that  we 
may  relieve  those  who  come  after  us,  has 
at  least  the  recommendation  of  being  the 
most  generous ;  and  considering  that  our 
successors  will  have  had  no  hand  in  the 
contracting  of  the  debts,  the  burthen  of 
which  they  will  have  to  bear,  it  might 
also  be  said  that  such  a  course  is  the  most 
just. 

Some  saving  has  been  effected  since 
1 8 1 6  in  the  charges  of  management.  This 
saving  was  part  of  the  bargain  made  by 
the  government  with  the  Bank  of  Eng- 
land on  the  renewal  of  its  charter  in 
1833  and  1844,  and  may  be  considered 
as  a  part  of  the  price  paid  by  that  esta- 
blishment for  the  prolongation  of  certain 
of  its  privileges.  [Bank,  p.  267.]  The 
functions  intrusted  to  the  Bank  of  Eng- 
land with  reference  to  the  National  Debt 
do  not  extend  to  the  transaction  of  any  mat- 
ter connected  with  its  reduction.  Such 
business  is  placed  under  the  control  of  a 
body  of  commissioners,  who  act  ex  officio 
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under  the  provisions  of  an  act  of  parlia- 
ment. This  board  is  composed  of  the 
speaker  of  the  House  of  Commons,  the 
chancellor  of  the  exchequer,  the  master 
of  the  rolls,  the  lord  chief  baron  of  the 
Court  of  Exchequer,  the  accountant- 
general  of  the  Court  of  Chancery,  and 
the  governor  and  the  deputy-governor  of 
the  Bank  of  England.  The  greater  part 
of  these  commissioners  do  not  take  any 
part  in  the  management  of  the  business, 
the  details  of  which  are  attended  to  by 
permanent  officers,  viz.  a  secretary  and 
comptroller-general,  and  an  actuary,  with 
an  adequate  establishment  of  assistants 
and  clerks :  the  ultimate  control  is  exer- 
cised by  the  chancellor  of  the  exchequer 
for  the  time  being,  assisted  by  the  go- 
vernor and  deputy-governor  of  the  Bank 
of  England. 

The  Unfunded  Debt  consists  chiefly  of 
Exchequer  Bills,and  their  use  is  explained 
under  the  head  Unfunded  Debt. 

NATIONS,  LAW  OF.  [Interna- 
tional Law;  Law,  p.  175.] 

NATURALIZATION,  from  the  Latin 
Naturalis,  natural.  "  If  an  alien  be  na- 
turalized," says  Coke  (Co.  Lit,  129,  a), 
"  he  shall  be  to  all  intents  as  a  natural 
subject,  and  shall  inherit  as  if  he  had 
been  born  within  the  king's  legiance." 
[Allegiance.]  This  rule  however  is 
subject  to  some  limitations,  which  are 
stated  in  the  article  Alien,  p.  102.  The 
policy  of  naturalization  is  discussed  in 
the  article  Citizen,  p.  511. 

Formerly  there  could  be  no  natural- 
ization except  by  act  of  parliament,  but 
a  new  statute  (7  &  8  Vict.  c.  66)  has 
facilitated  naturalization,  and  made  some 
other  alterations  in  the  law  relating  to 
aliens.  The  act  repeals  the  clause  of 
1  Geo.  I.  c.  4,  which  enacted  that  every 
Naturalization  Bill  should  contain  clauses 
to  the  effect  that  no  person  naturalized 
should  be  a  member  of  the  Privy  Coun- 
cil, or  of  either  house  of  Parliament,  or 
hold  any  office,  civil  or  military,  or  be 
capable  of  holding  grants  from  the  crown, 
of  lands,  tenements,  or  hereditaments, 
either  in  his  own  name  or  by  any  person 
in  trust  for  him.  liy  the  7  &  8  Vict,  c. 
66,  a  person  born  out  of  her  majesty's 
dominions,  of  a  mother  who  is  a  natural- 
born  subject  of  the  United  Kingdom,  is 


rendered  capable  of  taking  real  or  per- 
sonal estate,  by  devise,  purchase,  or  in- 
heritance ;  and  an  alien  who  is  the  sub- 
ject of  a  friendly  state  may  take  and 
hold  every  species  of  personal  property, 
except  chattels  real,  as  fully  and  ef- 
fectually as  natural-born  subjects.  The 
subject  of  a  friendly  state  may  also,  for 
the  purpose  of  residence  or  occupation, 
either  by  himself  or  his  servants,  hold 
lands,  houses,  or  tenements  for  any  term 
not  exceeding  21  years;  and  may  enjoy 
the  same  rights,  remedies,  exemptions, 
and  privileges  (except  the  right  of  vot- 
ing at  elections  for  members  of  parlia- 
ment) as  if  he  were  a  natural-born  sub- 
ject. An  alien  woman  married  to  a 
natural-born  British  subject  becomes  na- 
turalized by  such  marriage.  Such  of 
the  provisions  of  the  following  Acts  which 
are  inconsistent  with  the  Act  7  &  8  Vict, 
are  repealed:— 12  &  13  Wm.  III.  c.  2; 
1  Geo.  I.  sess.  2,  c.  4;  14  Geo.  III. 
C.  84. 

Under  the  Act  7  &  8  Vict.  c.  66,  an 
alien  who  comes  to  reside  in  the  United 
Kingdom  with  a  view  of  settling,  may 
by  the  following  course  obtain  nearly 
all  the  rights  of  a  natural-born  subject. 
He  is  required  first  to  present  a  memo- 
rial to  the  secretary  of  state,  containing 
a  statement  of  his  age,  profession,  trade, 
or  other  occupation ;  the  length  of  time 
he  has  resided  in  this  country,  and  the 
ground  on  which  he  seeks  to  obtain  any 
of  the  rights  of  a  British  subject ;  and 
praying  for  a  certificate,  which  must  be 
granted  before  further  steps  can  be  taken. 
The  certificate,  granted  by  the  secretary 
of  state,  recites  such  parts  of  the  memo- 
rial as,  after  due  investigation,  are  found 
to  be  true  and  material,  and  this  instru- 
ment confers  upon  the  applicant  the 
rights  and  privileges  of  a  British  subject, 
except  the  capacity  of  being  a  member 
of  the  privy  council,  or  a  member  of  the 
houses  of  parliament,  and  except  the 
rigljts  and  capacities  (if  any)  specially 
excepted  in  and  by  such  certificate. 
The  certificate  must  be  enrolled  in  the 
court  of  chancery,  and  within  sixty  dayt 
after  its  date  the  memorialist  must  take 
and  subscribe  an  oath  of  allegiance 
The  course  of  proceeding  to  be  adopte' 
by  aliens  wishing  to  become  natural izcv. 
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is  left,  so  far  as  details  are  concerned,  to 
the  secretary  of  state,  and  the  fees  are 
fixed  by  the  Lords  of  the  Treasury. 
Persons  who  were  naturalized  before  the 
passing  of  7  &  8  Vict.  c.  66,  and  who 
had  resided  in  this  country  for  five 
successive  years,  are  declared  to  be  en- 
titled to  all  rights  conferred  by  the  Act. 

The  number  of  foreigners  naturalized 
previous  to  the  passing  of  7  &  8  Vict, 
did  not  on  an  average  exceed  seven  or 
eight  a  year,  and  the  number  who  ap- 
plied for  letters  of  denization  did  not  ex- 
ceed twenty-five  annually. 
NATURE,  LAW  OF.  [Law,  p.  175.] 
NAVIGATION  LAWS.  [Ships] 
NAVY,  BRITISH.  The  Saxons  took 
advantage  of  the  rich  harvest  opened  to 
all  who  would  attack  the  Roman  pro- 
vinces by  sea,  and  ravaged  the  coast  to 
such  an  extent  as  to  oblige  the  Romans 
to  establish  a  fleet  in  the  English  Chan- 
nel to  repel  them.  After  the  Saxons  had 
been  long  in  possession  of  England,  they 
iOSt  their  naval  arts,  and  in  their  turn 
became  a  prey  to  the  constant  attacks  of 
the  Sea-kings  and  other  pirates.  We 
have  no  record  of  the  size  or  number  of 
the  vessels  which  sustained  so  many  con- 
flicts with  the  Danes  in  the  ninth  century. 
Alfred  the  Great  was  the  founder  of  the 
English  navy.  He  first  perceived  the 
necessity  of  a  fleet  to  protect  the  coasts 
from  the  swarms  of  pirates  in  the  northern 
seas.  A  slight  advantage  gained  by  some 
ships  of  his  over  the  Danes,  in  876,  in- 
duced him  to  build  long  ships  and  galleys, 
which,  as  his  countrymen  were  not  com- 
petent to  manage  them,  he  manned  with 
such  piratical  foreigners  as  he  could  en- 
gage. After  he  had  driven  out  the 
Danes,  he  applied  his  talents  to  improve 
his  ships,  and  built  vessels  higher,  longer, 
and  swifter  than  before,  some  rowing 
thirty  pairs  of  oars,  others  more.  Ethel- 
red  made  a  law  that  whoever  was  lord  of 
310  hydes  of  land  should  furnish  one 
vessel  for  the  service  of  the  country. 

William  the  Conqueror  established  the 
Cinque  Ports,  and  gave  them  certain 
privileges  on  condition  of  their  furnish- 
ing 52  ships  for  1 5  days  in  case  of  emer- 
gency. King  John  claimed  for  England 
the  sovereignty  of  the  seas,  and  declared 
Umt  all  ships  belonging  to  foreign  nations 


which  should  refuse  to  strike  to  the 
British  flag  should  be  deemed  fair  and 
lawful  prize.  In  the  year  1293,  an 
English  sailor  having  been  killed  in  a 
French  port,  war  ensued,  which  it  was 
agreed  to  settle  by  a  naval  action,  which 
was  fought  in  the  middle  of  the  Channel, 
and  the  English,  being  victorious,  carried 
off  above  250  sail.  In  1340,  when  King 
Edward  III.  with  240  ships  was  on  his 
voyage  to  Flanders,  he  fell  in  with  and 
completely  defeated,  off  Sluys,  the  French 
fleet  of  400  sail,  manned  with  40,000 
men.  The  same  king  blockaded  Brest 
with  730  sail,  containing  15,000  men. 
Many  of  the  ships  composing  these  fleets 
were  Genoese  and  Venetian  mercenaries, 
but  they  must  have  been  very  small,  and 
the  numbers  of  ships  and  men  are  pro- 
bably exaggerated.  The  ships  at  this 
time  were  not  royal  ships.  The  several 
towns  were  required  to  furnish  their  con- 
tingent. In  1338  Edward  III.,  wanting 
ships  for  the  defence  of  the  kingdom, 
commanded  Bristol  to  furnish  24  vessels, 
and  Liverpool  one  small  one.  In  1345 
Bristol  contributed  22  ships  and  608 
mariners,  and  London  22  ships  and  662 
mariners.  Henry  V.  had  something  of  a 
navy,  for  we  find  among  the  records  in 
the  Tower  a  grant  under  his  hand  of 
annuities  to  "  the  maistres  of  certaine  of 
our  owne  grete  shippes,  carrakes,  barges, 
and  ballyngers."  Henry  VII.,  who  suc- 
ceeded in  1485,  seems  to  have  been  the 
first  king  who  thought  of  providing  a 
naval  force  which  might  be  at  all  times 
ready  for  the  service  of  the  state.  He 
built  the  Great  Harry,  properly  speaking 
the  first  ship  of  the  royal  navy  ;  she  cost 
15,000Z.,  and  was  accidentally  burnt  in 
1553.  Henry  VIII.  perfected  the  designs 
of  his  father.  He  constituted  the  Ad- 
miralty and  Navy  Office,  established  the 
Trinity  House,  and  the  dockyards  of 
Deptford,  Woolwich,  aiid  Portsmouth ; 
appointed  regular  salaries  for  the  ad- 
mirals, captains,  and  sailors ;  and  made 
the  sea  service  a  distinct  profession. 

The  ships  of  this  period  were  high, 
unwieldy,  and  narrow ;  their  guns  were 
close  to  the  water,  and  they  had  lofty 
poops  and  prows,  like  Chinese  junks,  in- 
somuch that  Sir  Walter  Raleigh  informs 
us  "  that  the  Mary  Rose,  a  goodly  shiy 
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of  the  largest  size,  by  a  little  sway  of  the 
ship  in  casting  about,  her  ports  being 
within  16  inches  of  the  water,  was  over- 
set and  sunk."  This  took  place  at  Spit- 
head  in  the  presence  of  the  king,  and 
most  of  her  officers  and  crew  were 
drowned.  The  Henry  Grace  de  Dieu,  the 
.argest  ship  built  in  the  reign  of  Henry 
Vlll.,  is  said  to  have  measured  above  1000 
tons.  At  the  death  of  Henry  VIII.,  the  ton- 
nage of  the  navy  was  12,000  tons.  Eliza- 
beth increased  the  navy  greatly.  The  fleet 
which  met  the  Spanish  Armada  numbered 
176  ships,  manned  by  14,996  men;  but 
these  were  not  all  "shippes  royal,"  for 
she  encouraged  the  merchants  to  build 
large  ships,  which  on  occasion  were  con- 
verted into  ships  of  war,  and  rated  at  50 
to  100  tons  more  than  they  measured. 
She  raised  the  wages  of  seamen  to  10 
shillings  per  month.  Signals  were  first 
used  in  this  reign  as  a  means  of  commu- 
nication between  ships.  In  1603  the 
navy  had  42  ships,  measuring  17,000 
tons.  In  the  reign  of  James  I.  lived  the 
first  able  and  scientific  naval  architect, 
Phineas  Pett,  and  the  king  had  the  good 
sense  to  encourage  him.  Pett  introduced 
a  better  system  of  building,  aud  relieved 
the  ships  of  much  of  their  top-hamper. 
Before  the  civil  wars  broke  out,  Charles  I. 
built  the  Sovereign  of  the  Seas,  of  100 
guns,  and  measuring  1637  tons.  In  this 
reign  the  navy  was  first  divided  into 
rates  and  classes.  Cromwell  found  the 
navy  much  reduced,  but  his  energy  re- 
stored it,  and  he  left  154  sail,  measuring 
57,643  tons,  of  which  one-third  were  two- 
deckers.  Cromwell  first  laid  before  par- 
liament estimates  for  the  support  of  the 
navy,  and  obtained  400,000/.  per  annum 
for  that  purpose.  The  navy  flourished 
under  Charles  II.,  with  the  Duke  of 
York  at  its  head,  assisted  by  Samuel 
Pepys  as  secretary,  until  1673,  when  tlie 
duke's  inability  to  take  the  test  oath 
caused  his  retirement,  and  the  king's 
pecuniary  difficulties  leading  him  to 
neglect  the  navy,  it  fell  into  decay.  The 
Duke  of  York  was  recalled  to  his  post  in 
1684,  and  at  his  accession  in  the  follow- 
ing year  there  were  179  vessels,  measur- 
ing 103,558  tons.  James  II.  on  coming 
to  the  throne  took  active  measures  for  the 
rtstoratioii  of  the   navy  j   he  auspendcd 


the  Navy  Board,  and  appointed  a  new 
commission,  with  which  he  joined  Sir 
Anthony  Deane,  the  best  naval  architect 
of  the  time,  who  essentially  improved 
the  ships  of  the  line  by  copying  from  a 
French  model.  Four  hundred  thousand 
pounds  per  annum  were  set  apart  for 
naval  purposes,  and  so  diligent  were  the 
commissioners  that  at  the  Revolution  thr 
fleet  was  in  excellent  condition,  witlj 
sea  stores  complete  for  eight  months  fo! 
each  ship.  The  force  was  154  vessels, 
carrying  6930  guns  and  42,000  men, 
whereof  nine  were  first-rates. 

King  William  immediately  on  being 
placed  on  the  throne  went  to  war  with 
France,  whose  navy  was  then  very 
powerful ;  in  1681  it  consisted  of  179 
vessels  of  all  sorts,  carrying  7080  guns, 
besides  30  galleys.  An  act  was  passed  in 
his  second  year,  for  building  30  ships,  to 
carry  60,  70,  and  80  guns  respectively. 
The  dockyard  at  Hamoaze,  out  of  which 
has  since  grown  the  considerable  town  of 
Devonport,  which  now  returns  two  mem- 
bers to  parliament,  was  then  established. 
Queen  Anne  found  at  her  accession  the 
navy  to  consist  of  272  vessels,  measuring 
159,020  tons,  but  this  estimate  includes 
hulks,  hoys,  and  other  vessels  not  carry- 
ing guns.  All  measures  adding  to  the 
strength  and  efficiency  of  the  navy  were 
exceedingly  popular  during  this  reign. 
At  the  death  of  Anne  in  1714,  the  num- 
ber of  ships  was  less,  but  the  tonnage  in- 
creased, being  ships  198,  guns  10,600, 
tons  156,640.  The  parliamentary  vote 
of  that  year  was  245,700/.  and  10,000 
seamen  and  marines.  During  the  first 
four  years  of  George  I.  large  sums  were 
voted  for  the  extraordinary  repairs  which 
were  required  after  the  long  war.  A 
new  establishment  of  guns  also  was  or- 
dered in  this  reign.  The  navy  remained 
stationary  till  the  year  1 739,  when  hos- 
tilities commenced  against  Spain,  and 
the  navy  was  augmented,  particularly  in 
the  smaller  classes,  and  the  dimensions 
of  several  classes  were  enlarged.  War 
broke  out  with  France  in  1 744,  at  which 
period  there  were  128  sail  of  the  line. 
At  this  time  all  prizes  taken  by  the  king's 
ships  were  declared  to  be  the  property  of 
the  captors.  In  1747  a  naval  uniform 
was  first  establbhed.  The  navy  increased 
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vastly  during  this  war,  in  which  35  sail 
of  the  line  were  taken  or  destroyed  by 
the  English.  George  III.  at  his  acces- 
sion found  the  navy  to  consist  of, 

Ships  of  the  line  127  |  measuring  321,104 
Ships  of  50  guns         ,  ^^^^^^ 

and  under  .  .  198 ' 
The  vote  for  the  year  1760  was  432,629Z. 
and  70,000  seamen  and  marines.  In  the 
short  war  of  1762,  20  sail  of  the  line 
were  added  to  the  navy,  and  at  the  end 
of  the  American  revolutionary  war  it  was 
composed  as  follows : — 

Sail  of  the  line.  174)  ^^  500,000  tons. 
Under  ....  203j 
The  navy  was  kept  in  a  high  state  of 
preparation,  and  when,  on  the  1st  of 
February,  1793,  the  French  republic  de- 
clared war  against  England,  this  country 
was  not  unprepared.  A  period  now 
commences  in  which  the  gigantic  efiPorts 
made  by  England,  and  the  protection 
necessary  for  a  large  mercantile  marine, 
raised  the  British  navy  to  such  a  height 
as  to  enable  it  single-handed  to  maintain 
the  sovereignty  of  the  seas  against  all 
other  navies  combined.  Sir  Charles 
Middleton,  afterwards  Lord  Barham, 
had,  when  comptroller  of  the  navy  in 
1783,  established  the  regulation  that  a 
great  proportion  of  stores,  sails,  &c. 
should  be  laid  by  for  each  ship  in  ordi- 
nary; so  that  in  a  few  weeks  after  the 
declaration  of  war  there  were  54  sail  of 
the  line  and  146  smaller  vessels  at  sea. 
The  vote  for  the  service  of  the  navy  was 
5,52.5,331/.,  85,000  seamen  and  marines. 
The  navy  of  France  had  never  been  so 
powerful :  it  amounted  to  above  200 
vessels,  of  which  82  were  of  the  line  and 
71  in  addition  were  immediately  ordered 
to  be  built.  The  English  had  about  115 
sail  of  the  line  fit  for  service,  but  the 
majority  of  the  French  ships  were  larger 
and  finer,  and  carried  heavier  guns  on 
their  lower  or  principal  battery.  The 
following  abstract  will  show  the  losses  on 
both  sides  up  to  the  peace  of  Amiens, 
exclusive  of  the  casual  losses : — 

Captured.  Destroyed. 
British  ships  of  the  line  .5 
Smaller  vessels     ...  37  9 


Total 


42 


Captured.  Destroved. 
French  ships  of  the  line  .32  li 

Dutch  do.  18  0 

Spanish  do.  6  5 

Danish  do.  2  0 


58 


16 


266 

44 

62 

6 

57 

10 

443 


76 


French  smaller  vessels 
Dutch  do 

Spanish  dc 

Total  .     .     . 


This  estimate  does  not  include  807  priva- 
teers, chiefly  French,  taken  and  destroyed. 
Of  the  above,  50  sail  of  the  line  and  94 
under  that  size  were  added  to  the  British 
navy. 

During  the  peace  of  Amiens  prepara- 
tions for  war  were  actively  continued  on 
both  sides,  and  the  declaration  on  the 
part  of  England  was  made  in  the  month 
of  May,  1803,  at  which  time  the  navy 
was  of  the  following  force,  as  compared 
with  1793:— 

Ships  of  line.  Under.  Tons. 

1793     .      153     .     411      .     402,555 
1803     .      189     .     781      .     650,976 

Notwithstanding  the  apparent  increase, 
there  were  not  so  many  line-of-battle 
ships  fit  for  sea  at  the  latter  as  at  the 
former  period  by  about  ten.  The  French 
force  in  serviceable  line-of-battle  ships  in 
March,  1803,  was  66,  the  British  111. 
During  this  war  there  were  employed 
from  100,000  to  120,000  seamen  and 
marines  till  1810,  when  the  number  was 
increased  to  145,000.  There  were  about 
100  sail  of  the  line,  150  frigates,  and 
above  200  sloops,  besides  small  armed 
vessels,  amounting  in  the  whole  to  about 
500  sail  of  pendants  constantly  employed. 
The  following  abstract  shows  the  losses 
on  each  side  during  the  war : — 

Captured. 
British — Ships  of  line  .       0 
Under       .     .     83 


Destroye4l. 
0 


83 

Enemies' — Ships  of  line    55 
Under  .     .     79 

lu4 
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of  which  33  sail  of  the  line  and  68  under 
■were  added  to  the  British  navy. 

In  George  III.'s  reign  the  dockyard  of 
Pembroke  was  established. 

The  following  table  will  show  the 
force  of  the  British  navy  at  three  dis- 
tinct periods:  the  breaking  out  of  the 
French  revolutionary  war;  a  few  years 
subsequent  to  the  peace  ;  and  in  1839. 

The  Parliamentary  votes  for  the  navy 
forthe  year  1845-6  amounted  to  6,936, 196/. 
[Military  Force,  p.  334];  and  they 
are  to  be  increased  for  1846-7. 

The  parliamentary  vote  for  the  service 
of  the  navy,  1839-40,  was  as  follows: — 


Officers  .  3,4(!()     F^sr  the  ef- 


Petty  do. 

3,998 

fective            £ 

Seamen 

12,846 

service       3,492,132 
For  the  non- 
effective 

20,244 

Marines 

9,000 

service       1,488,221 

- 

Other    de- 

291,244 

partments, 
viz.,    con- 
victs   and 
transport 
of  troops       217,158 

Total  charge  5,197,51 1 


17 

93. 

1820. 

1839. 

RATE. 

§ 

J 

o 

c 

c 

is 

'3 

3 

g 
I 

J 

a 

1 

.S 

is 

-^ 

C3 

o 

a 
g 
6 

a 

hi 

a 

1 

is 

e2 

First  .... 

1 

2 

2 

5 

2 

14 

7 

23 

4 

14 

6 

24 

Second 

4 

12 

5 

21 

1 

8 

12 

21 

5 

10 

11 

26 

Third.      .      .      . 

21 

70 

5 

96 

11 

69 

3 

83 

15 

31 

2 

48 

Of  the  Line  .      . 

26 

84 

12 

122 

14 

91 

22 

127 

24 

55 

19 

98 

Fourth     .      .      . 

7 

5 

3 

*15 

7 

7 

7 

21 

2 

15 

2 

19 

Fifth  .... 

35 

44 

3 

82 

14 

67 

25 

106 

8 

53 

8 

69 

Sixth  .... 

15 

20 

, , 

35 

14 

7 

18 

39 

21 

3 

4 

28 

Sloops      .     .     . 

34 

13 

2 

49 

49 

62 

34 

145 

45 

10 

13 

68 

Steam-vessels 

. , 

.. 

fso 

4 

10 

44 

Gun-brigs, ) 
Schooners.  >   .     . 
Cutters     .  J 

18 

18 

15 

10 

2 

27 

i45 

9 

12 

66 

Grand  Total    . 

135 

166 

20 

321 

113 

244 

108 

465 

175 

149 

68 

392 

The  naval  force  of  Great  Britain  and 
of  other  countries  in  1845  is  shown  under 
Military  Force.  On  the  1st  January, 
1846,  the  number  of  ships  of  all  classes 
and  sizes  in  the  British  royal  navy  was 
636,  exclusive  of  revenue  vessels,  which 
were  72  in  number.     The  number  of  all 


classes  in  commission  was  234;  84  of 
which  were  steam-vessels.  The  horse- 
power of  8  steam-frigates  exceeded  5000. 
The  number  of  men  and  boys  voted  for 
the  financial  year  1845-6  was  29,000  sea- 
men and  boys,  and  10,.500  marines. 
Until  the  Restoration  there  does  not 


•  In  1793  the  fourth-rates  on  two  decks  formed  part  of  the  line  of  battle. 

■f-  Of  these  steam-veswls  only  at'vc.n  appear  to  l)e  adapted  for  war ;  the  remainder  are  cmpioycHl 
n  carrying  despatches,  troops,  &c.  'Diere  are  Ixrsidcs  30  steamers,  not  entered  here,  vhich  wa 
p-nployed  in  the  packet-service  in  (ireat  liritain. 

X  There  are  also  23  sloops  fitted  for  foreign  pacAets,  whose  station  in  1839  wa«  at  Falmouth. 
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appear  to  have  been  any  precise  division 
into  classes ;  nor  have  we  any  account  of 
the  armament  of  ships;  at  that  time 
certain  ships  were  ordered  to  be  built  to 
carry  the  following : — 

Description  of        1st  Rate.  2nd  Rate.  3rd  Rate. 
Guns.  780  men.  660  men.  470  men. 

Cannon  =  42  pndrs.  26 

Demicannon=32 

pounders  ..  26         26 

Culverins=  18 

pounders      .      .  28  26 

Demi  do.  =  12 

pounders      ....  . .         26 

Sakers  =  6  pndrs     28  26 

Forecastle   .      .     4  . .  4 

Quarter-deck    .12  10         10 

3-pounders  .     .     2  2  4 


Total  number  of 
Guns    .     .      .100 


90 


70 


Great  improvements  have  taken  place 
in  the  size  and  form  of  the  British  ships, 
as  well  as  in  the  arrangement  of  the 
materials  composing  them,  especially  dur- 
ing the  present  century.  As  France  and 
Spain  enlarged  their  ships,  the  English 
were  obliged  to  do  the  same ;  while  from 
many  of  their  ships  added  to  the  English 
navy  we  greatly  improved  our  models. 
The  following  view  of  the  increase  of 
the  size  of  first-rates  will  demonstrate 
this  point : — 


Year. 

Tonnage  of  First-Rates. 

1677    . 

.    1500  to  1600 

1720    . 

.    1800 

1745    . 

.   2000 

1795    . 

.  2350,  the  Ville  de  Paris. 

1808   . 

.   2616,  Caledonia. 

1839   . 

.  3100,  Victoria,  and  seve- 

ral others. 

There  was,  however,  no  uniformity  , 
preserved;  and  in  1745  a  committee  was 
appointed,  which  recommended  certain 
changes  in  the  rating  and  arming,  which 
however  were  not  adhei*ed  to  any  more 
than  the  former  systems.  At  the  peace 
the  Board  of  Admiralty  represented  this 
to  the  Prince  Regent  in  a  memorial. 
The  present  establishment  of  rates  and 
classes  was  fixed  by  order  in  council, 
February,  1817: — 

Class  I. — ^^Rated  ships : 

Fii'st-rate,     comprising    all     three- 
decked  ships. 
Second.       One    of    Her    Majesty's 
yachts,  and  all  two-decked  ships 
whose  war-eomplements  consist  of 
700  men  and  upwards. 
Third.     Her  Majesty's  other  yachts, 
and  all  ships  whose  complements 
are  from  600  to  700. 
Fourth.     Ships  whose  complements 

are  from  400  to  600. 
Fifth.      Ships  whose    complements 

are  from  250  to  400. 
Sixth.     Ships  under  250. 
Class  II.     Sloops  and  bomb- vessels. 
All  such  vessels  as  are  commanded 
by  a  commander. 

Class  III.  All  other  smaller  vessels, 
stich  as  are  commanded  by  lieutenants 
or  other  inferior  officers. 


There  is  now  a  frigate,  the  Vernon,  ] 
of  greater  tonnage  than  the  first-rate  of  ■ 
1 745,  of  2080  tons,  and  50  guns.  1 

Sir  Robert  Seppings,  late  surveyor  of         i 
the  navy,  introduced  the  circular  bow  and 
stern,  the  system  of  diagonal  timbering  ■ 

or  bracing,   whereby  the   strength   and         1 
durability  of  our  ships  are  so  immensely 
increased;  the  method  of  scarfing  short         \ 
pieces,  by  which  the  delay  and  difficulty         ', 
often    attendant    on    the    procuring    of         5 
crooked  timber  are  avoided ;  the  making         > 
frigate-timber  applicable  to  the  building 
of  line-of  battle  ships,  by  the  use  of  a 
circular  coak,  or  dowel,  instead  of  chocks,  ' 

thereby  effecting  a  saving  of  about  1000/  • 

in  the  building  of  a  74-gun  ship,    and 
the   use   of  iron    knees,   by    which    he  , 

effected  an  immense  saving  of  timber  and 
space. 

Sir  W.  Symonds,    the    able    surveyor,  j 

has  effected  a  still   further   economy  of         ] 
space  by  removing  the  chocks  behind  the  • 

iron  knees,  and  using  metal  diagonal  braces  1 

instead   of    wood.     In  latter    years  the 
various    naval    architects.   Sir    R.   Sep-         '\ 
pings,    Captains    Hayes    and    Symonds,  } 

R.N.,  and  Professor  Inman,  have  been  ; 

permitted  to  try  their  respective  systems  i 

in  various  experimental  squadrons,  com-  ■ 

posed  of  vessels  built  under  their  direc-  '■ 

tions;  and  although  many  opinions  are  i 

held  as  to  the  merits  of  each,  there  can 
be  but  cue  with  regard  to  the  general 
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advantage  arising  to  the  science  of  naval 
architecture,  so  long  neglected.  A  school 
for  shipwright  apprentices  was  established 
at  Portsmouth,  which,  after  producing 
more  officers  than  could  be  provided  for, 
was  broken  up.  Our  ships,  those  at  least 
built  of  oak — for  we  have  not  yet  worn 
out  a  ship  built  of  teak — do  not  seem  to 
be  as  durable  as  in  former  times.  The 
Royal  William,  of  100  guns,  which  bore 
the  flag  of  Richard  Bickerton  at  Spithead 
in  1813,  and  was  shortly  after  broken  up, 
was  built  in  the  year  1719.  The  Sove- 
reign of  the  Seas,  built  in  1637,  was 
repaired  in  1684,  when  all  the  ancient 
timber  was  so  hard  that  it  was  difficult 
to  work  it.  It  was  the  practice  in  the 
north  of  England,  and  in  Staffordshire 
especially,  to  bark  timber  standing,  and 
to  let  it  remain  in  that  state  for  a  time  to 
season.  The  Sovereign  of  the  Seas  was 
built  of  such  timber.  The  Achilles,  60, 
was  built  by  contract  in  1757,  of  timber 
barked  in  the  spring  and  felled  in  the 
next  winter:  she  was  docked  in  1770, 
and  found  exceedingly  sound,  and  was 
sold  in  1 784,  because  she  was  too  small  for 
the  line-of-battle.  The  Hawke  sloop  was 
built  in  1793.  Half  of  this  vessel  was 
built  of  timber  barked  in  1787,  and  felled 
in  1790;  the  other  half  of  timber  felled 
in  the  usual  manner  from  the  same  soil 
and  neighbourhood.  In  1803  she  was  so 
decayed  that  she  was  taken  to  pieces; 
both  sides  appear  to  have  been  equally 
decayed. 

The  government  of  the  navy  is  vested 
in  the  lord-high-admiral,  which  office  has 
been  in  commission  since  the  Revolution, 
with  the  exception  of  two  short  periods, 
1707-8  and  1827-8,  when  it  was  held 
i-espectively  by  Prince  George  of  Den- 
mark and  William  IV.  when  duke  of 
Clarence.  At  present  the  Board  con- 
sists of  a  First  Lord,  who  is  a  member 
of  the  cabinet,  and  five  junior  lords.  By 
their  orders  all  ships  are  built,  sold,  or 
broken  up ;  commissioned,  employed,  and 
paid  off.  All  appointments  and  pro- 
motions are  made  or  approved  by  them  ; 
all  honours,  pensions,  and  gratuities  are 
granted  on  their  recommendation.  All 
orders  for  the  paynicnt  of  naval  monies 
are  made  by  them ;  they  prepare  the 
navy  estimates,    and    lay  them    before 


parliament.  The  civil  departments  of 
the  admiralty  are  directed  by  the  sur- 
veyor of  the  navy,  accountant-general, 
storekeeper-general,  comptroller  of  victu- 
alling, and  physician-general. 

The  navy  is  composed  of  two  bodies  of 
men — seamen  and  marines. 

There  are  commissioned,  warrant,  and 
petty  officers. 

The  commissioned  officers  are  flag- 
officers,  captains,  commanders,  and  lieu- 
tenants. 

Flag-officers  are  divided  into  the  fol- 
lowing classes,  and  rank  and  command 
in  the  order  here  following : — 

Admirals  of  the  fleet. 

Admirals  of  the  red,  white,  blue  squad- 
rons. 

Vice-admirals  of  the  red,  white,  blue 
squadrons. 

Rear-admirals  of  the  red,  white,  blue 
squadrons. 

There  are  superannuated  and  retired 
rear-admirals,  who  enjoy  the  rank  and 
pay,  but  do  not  rise. 

The  admiral  of  the  fleet,  when  in 
command,  bears  the  union  flag  at  the 
main-top-gallant-mast.  The  other  flag- 
officers  bear  a  square  flag  of  the  colour 
of  their  squadron  at  the  main,  fore,  or 
mizen  top-gallant-mast,  according  to  their 
rank. 

The  flag-officer  holding  the  chief  com- 
mand of  a  fleet  or  squadron  employed 
within  certain  geographical  limits,  termed 
a  station,  is  called  a  commander-in-chief. 
He  is  responsible  for  the  efficiency  and 
conduct  of  the  fleet  under  his  orders  ;  he 
disposes  of  the  vessels  composing  it  in 
such  manner  as  will  be  most  advan- 
tageous for  the  service ;  but  without  some 
especial  necessity  he  is  never  to  send  one 
beyond  the  limits  of  his  station.  All 
vacancies  in  ships  under  his  oi-ders  which 
are  caused  by  death  or  dismissal  from 
the  service  by  the  sentence  of  a  court- 
martial,  are  in  his  gift.  As  to  the  various 
officers  of  the  navy  see  Admiual,  Cap- 
tain, &c. 

On  the  1st  January,  1846,  the  number 
of  officers  of  the  royal  navy  was  as  fol- 
lows:— Flag,  154;  cajjtaiiis  and  i-etired 
captains,  769;  commanders  and  retired 
commanders,  1137;  lieutenants,  2528; 
marine  officer.^,  741 ;  matters,  432 ;  raedU 
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Ciil  officers,  970;  pursers,  485;  naval  in- 
structors, 46  ;  chaplains,  97  ;  mates,  172  ; 
second  mates,  129;  acting  assistant  sur- 
geons, 59;  qualified  clerks,  216:  total 
7985. 

The  crew  of  a  ship  consists  of  petty 
officers,  able  seamen,  ordinary  seamen, 
landsmen,  boys,  and  marines.  In  time 
of  peace  the  whole  crew  are  entered 
voluntarily ;  during  war,  men  are  liable 
to  impressment.  The  following  persons 
are  exeuipt  from  it,  and  no  seaman  can 
be  impressed  except  by  an  officer  having 
a  press- warrant : — 

Masters  of  merchant  vessels ; 

Mates  of  those  above  50  tons ; 

Boatswains  and  carpenters  of  those  of 
100  tons  and  upwards ; 

Men  belonging  to  craft  of  all  kinds 
employed  in  the  navy,  victualling,  ord- 
nance, excise,  customs,  and  post-office ; 

Watermen  belonging  to  the  insurance 
offices  in  London  and  Westminster ; 

All  men  above  55  or  under  18  years  of 
age; 

Apprentices  not  having  used  the  sea 
before  the  date  of  their  indentures,  and 
not  more  than  three  years  from  the  said 
date ; 

Landsmen  not  having  served  at  sea 
fiill  two  years ; 

Harpooners,  line-managers,  steerers, 
and  all  seamen  and  mariners  who  have 
entered  the  Greenland  and  southern 
whale-fisheries. 

The  best  seamen  are  rated  petty  officers 
by  the  captain ;  they  are  of  two  classes, 
distinguished  by  a  crown  and  anchor  for 
the  first  class,  and  an  anchor  for  the 
second,  worked  in  white  cloth  upon  the 
left  arm ;  they  have  an  increase  of  pay, 
and  are  not  amenable  to  corporal  punish- 
ment while  holding  that  rank. 

There  is  a  supply  of  boys  to  the  navy 
from  the  asylum  at  Greenwich  and  from 
the  Marine  Society,  but  many  more  are 
brought  into  the  navy  by  volunteering. 
Every  ship,  according  to  her  rate  or  class, 
bears  a  certain  number  of  marines  as  part 
of  her  complement.     [Marine.?.] 

For  the  due  maintenance  of  discipline, 
the  captain  or  commander  of  every  ship 
or  vessel  is  authorised  to  inflict  corporal 
punishment  on  any  seaman,  marine,  or 
boy,  by  warrant  under  his  hand.    Courts- 


martial  are  ordei-ed  by  the  Admiralty 
and  commanders-in-chief 

The  idea  of  establishing  an  hospital 
for  infirm  and  disabled  seamen  originated 
with  Mary,  wife  of  William  III.,  and 
Sir  Christopher  Wren  was  employed  to 
build  an  additional  wing  to  Greenwich 
Palace.  The  king  granted  2000Z.  a  year 
towards  it,  large  subscriptions  were  added 
by  noble  and  wealthy  persons,  estates 
were  willed  to  it  by  individuals,  all  mari- 
ners were  made  to  subscribe  6d.  per 
month,  forfeited  and  unclaimed  prize- 
money,  and  various  grants  were  given. 
The  forfeited  estates  of  the  Earl  of  Der- 
wentwater,  the  net  rental  of  which  is 
now  between  30,000Z.  and  40,000/.  a  year, 
were  given.  The  revenue  of  the  hospital 
is  about  150,000/.  a  year.  The  establish- 
ment consists  of  a  governor,  a  lieutenant- 
governor  (both  flag-officers),  four  cap- 
tains, and  eight  lieutenants,  residing  in 
the  hospital.  There  are  about  2710  in- 
pensioners,  and  120  matrons  and  nurses, 
all  of  whom  must  be  seamen's  widows. 

The  following  is  the  scale  of  pensions 
for  officers  and  seamen  wounded  and 
worn-out  in  tlie  service : — 

Per  An.  Per  An. 

£.    S.  £.    s. 

For  an  admiral,  from  3(-)0  0      to     700  (i 

„  captain  (wounds)  250  0 1  Loss  j  300  0 

„  commander  „       150  0-,'  of    >200  0 

„  lieutenant     „         91  5 (limb J   91  5 

Marine  officers,  as  in  the  army. 

Every  mate,  second  master,  assistant- 
surgeon,  midshipman,  master's  assistant, 
naval  instructor,  clerk,  and  volunteer  of 
the  first  and  second  class,  from  Is.  to 
2s.  6d.'d  day.  according  to  the  nature  and 
degree  of  the  injury. 

Boatswains,  gunners,  carpenters,  and 
engineers,  when  unfit  for  further  service, 
receive  a  superannuation  allowance  of 
3/.  a  year  for  each  year  they  served  in 
a  ship  in  commission,  and  1/.  a  year  each 
year  in  ordinary,  and  a  further  sum  of 
from  1/.  to  15/.  a  year  may  be  added  by 
the  Admiralty.  They  retain  besides  any 
pension  for  servitude  as  a  petty-officer  to 
which  they  may  be  entitled,  and  for 
wounds  from  1 5/.  to  50Z.  a  year  in  addi- 
tion to  all  other  pensions. 

Every  other  petty  officer,  seaman,  ma- 
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rine,  and  boy,  shall  receive  for  wounds 
from  6d.  to  2s.  a  day;  and  every  able  i 
seaman  for  twenty-one  years'  servitude,  1 
reckoning  from  the  age  of  twenty,  from 
lOd.  to  \s.  2d.  a  day;  if  discharged  from  : 
infirmity   after  fourteen  years"    service,  I 
from  t>d.  to  9d.  a  day ;  and  under  four- 
teen years'  service,  if  discharged  from 
disability  contracted  in  the  service,  from  ' 
3d.  to  6d.  a,  day,  or  a  gratuity  in  lieu,  of  i 
l/.to  18/.    If  a  man  become  totally  blind, 
he  shall  have  3c?.  a  day  added  to  any  of 
the    above.      Ordinary  seamen    receive 
three-fourths,  landsmen  two-thirds,  boys 
half  the  able  seamen's  pension.    Marines, 
as  able  seamen. 

Certain  petty  and  non-commissioned 
officers  receive,  in  addition  to  the  above, 
other  allowances. 

Persons  discharged  with  disgrace,  or 
by  sentence  of  a  court-martial,  are  not 
entitled  to  a  pension.  On  a  ship  being 
paid-off,  the  captain  may  recommend 
any  petty-officer  or  seaman,  non-commis- 
sioned officer  or  marine,  for  the  medal 
and  gratuity  for  invariable  good  con- 
duct;  15/.  for  first-class  petty-officers 
and  Serjeants,  if  they  have  served  as  such 
ten  years,  7/-  to  second-class  petty-officers 
and  Serjeants  who  have  served  as  such 
seven  years,  and  5/.  to  able  seamen  and 
marines. 

The  widows  of  officers  who  are  left  in 
distressed  circumstances,  receive  pensions 
on  the  following  scale,  under  the  regula- 
tions and  at  the  discretion  of  the  Board 
of  Admiralty : — 

Per  An. 
Flag-officer  .         .         .£120 

Retired  rear-admiral    .         .     100 
Captain,  three  years'  standing       90 
<«  „        under  three  years    .       80 

*o     Commander         ...       70 
^     Superannuated  commander    .       60 
Physician  ...       60 

>     Lieutenant  ...       50 

Master        .  .  .         •       40 

Chaplain  ...       40 

Surgeon  ...       40 

Purser        .         .  .  .40 

Assistant-surgeon  .         .       36 

The  amount  paid  in  pensions  to  officers 
for  wounds  and  good  service,  to  widows 
of  officers,  widows  and  relatives  of  officers 


slain,  and  the  out-pensioners  of  Greenwich 
Hospital,  is  521,572/. 
Abstract  of  Pensions  paid  to  the  Navy. 

Good-service  pensions      .          .  £4  350 
Commissioned  and  warrant  offi- 
cers            ....  81,619 
Widows  and  relatives  of  officers 

slain  ....  11,786 
Widows  of  naval  officers  .  172,381 
Widows  of  marine  ditto  .  10,356 
Compassionate  fund  .  .  14,000 
Out-pensions  of  Greenwich  Hos- 
pital           ....  227,000 


£521,572 


There  is  a  Naval  College  at  Pcarts- 
mouth. 

There  are  two  schools  at  Greenwich, 
called  the  Upper  and  Lower  Schools. 
The  Upper  School  comprises  two  classes : 

1st.  One  hundred  sons  of  commissioned 
and  wardroom  warrant-officers  of  the 
Koyal  Navy  and  marines. 

2nd.  Three  hundred  sons  of  officers  of 
the  above  or  inferior  rank,  of  private 
seamen  and  marines  who  have  served  or 
are  serving  her  Majesty,  and  of  officers 
and  seamen  of  the  merchant  service. 

They  are  admitted  from  eleven  to 
twelve  years  of  age,  under  certain  regu- 
lations, and  are  subject  to  the  same  disci- 
pline, diet,  education,  clothing,  and  des- 
tination. The  term  of  education  is  three 
years,  at  the  expiration  of  which,  or 
sooner  if  the  course  of  education  be  com- 
pleted, they  are  sent  to  sea  in  the  queen's 
or  merchant  service,  or  otherwise  dis- 
posed of,  as  may  be  determined  on. 

The  Lower  School  consists  of  400  boys 
and  200  girls,  the  children  of  warrant 
and  petty  officers,  seamen,  and  non-com- 
missioned officers  and  privates  of  ma- 
rines, who  have  served  or  are  serving,  or 
have  lost  their  lives  in  the  service  of  her 
Majesty.  They  are  admitted  from  nine 
to  twelve  years  of  age,  and  quit  at  four- 
teen, the  boys  being  sent  to  sea,  and  the 
girls  put  to  trades  and  household  service ; 
any  unprovided  for  at  fourteen  are  sent 
to  their  parents.  Any  boy  may  be  re- 
moved from  this  to  the  Upper  School  on 
obtaining  a  presentation,  if  not  more  than 
twelve  years  old,  and  possessing  character 
and  abilities. 
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In  1744,  as  already  observed,  all  prizes 
were  declared  to  be  the  property  of  the 
captors ;  the  scale  of  the  distribution  of 
prize-money  was  fixed  by  order  in  coun- 
cil, Feb.  3,  1836. 

When  any  ship  of  the  Royal  Navy 
carries  bullion  or  jewels  on  freight,  the 
captain  or  commander  is  allowed  a  per 
centage,  regulated  by  the  queen  in  coun- 
cil, as  compensation  for  the  risk  and 
charge,  one-fourth  part  of  which  is  given 
to  Greenwich  Hospital,  one-fourth  part 
to  the  commander-in-chief,  if  he  shares 
the  responsibility,  and  the  other  half  to 
the  captain. 

Officers  settling  in  the  colonies  are  al- 
lowed a  remission  of  the  purchase-money, 
in  amount  from  100/.  to  300Z,,  accord- 
ing to  their  rank  and  length  of  service. 
[Emigration,  p.  828.] 

(Reference  has  been  made  to  Derrick's 
Memoirs  of  the  Rise  and  Progress  of  the 
Royal  Navy ;  James's  Naval  History ; 
Sir  W.  Raleigh's  Essay  on  the  Invention 
of  Shipping ;  Sharon  Turner's  Hist. 
Anglo-Saxons ;  Barrow's  Life  of  Lord 
Anson ;  and  various  official  papers.) 

NE  E^XEAT  REGNO,  the  name  of 
a  writ  which  issues  out  of  Chancery  on 
the  application  of  a  party  complainant,  to 
prevent  his  debtor  from  leaving  the 
realm.  The  writ  is  directed  to  the 
sheriff  of  the  county  in  which  the  debtor 
is  ;  and  after  reciting  that  "  it  is  repre- 
sented to  the  king  in  his  Chancery  on  the 
part  of  the  complainant  against  the  debtor, 
the  defendant,  that  he  the  said  defendant 
is  greatly  indebted  to  the  said  complain- 
ant, and  designs  quickly  to  go  into  parts 
beyond  the  seas  (as  by  oath  made  on 
that  behalf  appears),  which  tends  to  the 
great  prejudice  and  damage  of  the  said 
complainant,"  commands  him  to  "  cause 
the  said  debtor  to  give  sufficient  bail  or 
security,  in  the  sum  of  Z.,  that  he 

will  not  go,  or  attempt  to  go,  into  parts 
beyond  the  seas,  without  leave  of  the  said 
court ;"  and  in  case  the  said  debtor  shall 
refuse  to  give  such  bail  or  security,  the 
sheriff  is  to  commit  him  to  prison  until 
he  shall  do  it  of  his  own  accord,  &c. 

The  question  which  always  arises  on 
application  to  the  Court  of  Chancery  for 
this  writ  is  nothing  more  than  this  :  whe- 
ther the  plaintiff  has  made  out  a  case 


which  is  conformable  to  the  terms  of  the 
wi-it,  as  interpreted  by  the  decisions  of 
the  coufrt. 

The  writ  cannot  be  applied  for  unless 
a  bill  is  already  filed ;  but  a  plaintiff"  may 
apply  for  it  in  any  stage  of  a  suit,  whether 
the  writ  is  prayed  for  by  the  bill  or  not. 
The  plaintiff  cannot  have  the  writ  if  he  is 
out  of  the  jurisdiction  of  the  Court  of 
Chancery.  There  must  be  a  debt  in  equity 
actually  due  at  the  time  when  the  writ  is 
applied  for.  The  application  for  the  writ 
must  be  accompanied  with  an  affidavit 
swearing  positively  to  the  debt,  except 
the  bill  is  for  an  account,  in  which  case 
it  is  sufficient  if  the  plaintiff  swear  that 
he  believes  there  is  a  balance  in  his  fa- 
vour ;  or  except  where  there  is  other  de- 
cisive evidence  of  the  debt.  The  affida- 
vit must  also  show  that  the  defendant  is 
going  abroad,  or  it  must  show  facts  w  hich 
prove  that  conclusion,  and  that  the  debt 
will  be  in  danger  if  he  quit  the  realm. 
The  writ  may  be  moved  for  ex  parte,  and 
it  issues  until  answer  and  further  order. 
A  defendant  may  apply  to  discharge  the 
writ  on  putting  in  his  answer. 

This  writ  is  founded  on  the  real  or  sup- 
posed prerogative  of  the  king  to  restrain 
his  subjects  from  departing  from  the 
realm.  The  "  Natura  Brevium  "  contains 
two  forms  of  writs,  one  of  which  has  for 
its  object  to  restrain  a  clergyman  from 
going  abroad  without  the  king's  licence, 
and  commands  the  sheriff  to  take  security 
from  him  or  commit  him  to  prison  ;  the 
other  has  for  its  object  to  prevent  a  lay- 
man from  going  abroad  without  the  king's 
licence  ;  but  it  requires  no  security  from 
the  party,  and  differs  in  several  other  re- 
spects from  the  other  writ.  These  writs 
are  both  entitled  De  Securitate  Inveni- 
enda,  &c.,  and  seem  to  be  in  substance, 
though  not  in  name,  writs  of  Ne  Exeat 
Regno.  From  the  former  of  the  two  the 
present  writ  of  Ne  Exeat  seems  to  be  de- 
rived. 

It  is  said  that  the  object  of  this  writ,  as 
applied  to  clergymen,  was  to  prevent 
them  from  having  frequent  intercourse 
with  the  Papal  see.  Whether  the  prero- 
gative on  which  these  writs  were  founded 
was  a  usurpation  on  the  part  of  the  crown 
or  not,  is  a  matter  which  has  been  some- 
what discussed.    The  opinion  that  such  a 
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power  as  that  which  is  exercised  by  this 
■writ  "  appears  to  have  been  unknown  to 
the  ancient  common  law,  which,  in  the 
freedom  of  its  spirit,  allowed  every  man 
to  depart  the  realm  at  his  own  pleasure  " 
( l?eames),  is  a  vague  sunnise,  expressed 
in  language  equally  vague.  This  writ, 
which  was  originally  designed  solely  for 
political  purposes,  has  now  been  applied, 
as  already  explained,  to  the  object  of  re- 
straining a  debtor  from  evading  his  cre- 
ditor's demand  by  quitting  the  realm ; 
this  application  has  been  sanctioned  by 
long  usage,  the  commencement  of  which 
is  now  unknown. 

(A  Brief  View  of  the  Writ  Ne  Exeat 
Regno,  by  Beames.) 

NEUTRALITY.  [International 
Law;  Blockade.] 

NEWSPAPERS.  On  the  origin  of 
newspapers  much  has  been  written,  but 
the  question  is  still  unsettled.  *  The  Eng- 
lish Mercury,'  of  1588,  which  has  till 
lately  passed  for  the  earliest  printed 
newspaper,  is  shown  to  be  a  forgery  by 
Mr.  Thomas  Watts,  of  the  British  Mu- 
seum. 

Mr.  Watts  observes  that  he  has  dis- 
posed of  the  claims  of  France  and  Eng- 
land to  the  invention  of  newspapers ;  and 
tliat  apparently  the  question  now  lies  be- 
tween Italy  and  Germany,  Venice  and 
Niirnberg.  In  the  reign  of  James  I. 
packets  of  news  were  published  in  Eng- 
land in  the  shape  of  small  quarto  pamphlets 
occasionally.  The  earliest  we  have  met 
with,  preserved  in  the  second  volume  of 
the  series  of  newspapers  purchased  with 
Dr.  Bumey's  library  (also  in  the  Britisli 
Museum),  is  entitled  *  News  out  of  Hol- 
land,'published  in  1619  for  N.  NcAvbery, 
followed  by  other  papers  of  news  from 
different  countries  in  1020,  1021,  and 
1622.  There  can  be  no  doubt  of  the 
genuineness  of  these.  In  1G22,  during  tlie 
Thirty  Years'  War,  these  occasional  pam- 
phlets were  converted  into  a  regular 
weekly  publication,  entitled  'The  News 
of  the  Present  Week,'  edited  by  Nathaniel 
Butler.  This  seems  to  have  been  the  first 
weekly  newspaper  in  England. 

About  this  period  newspapers  began 
also  to  be  established  on  the  Continent. 
Their  originator  at  Paris  is  ^uid  to  iiave 
been  one  Renaudot,  a  pliysiciau,  who  ob- 
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tained  a  privilege  for  publishing  news  in 
1632.  It  would  appear  that  not  long  after 
this  time  there  were  more  newspaperi 
than  one  in  England. 

Upon  the  breaking  out  of  the  civil  war 
in  Charles  the  First's  time,  great  numbem 
of  newspapers,  which  had  hitherto  been 
chiefly  confined  to  foreign  intelligence, 
were  published  and  spread  abroad  by  the 
different  parties  into  which  the  state  was 
then  divided,  under  the  titles  of 'Diurnals,' 
'  Special  Passages,' '  Intelligencers,'  *  Mer- 
curies,' &c.,  mostly  in  the  size  of  small 
quarto,  and  treating  of  domestic  matters. 
Nearly  a  score  are  said  to  have  come  out 
in  1643,  when  the  war  was  at  its  height 
Some  papers  were  entitled  '  News  from 
Hull,'  '  News  from  the  North,' '  The  Last- 
printed  News  from  Chichester,  Windsor, 
Winchester,  Chester,'  &c.,  and  others  too 
numerous  to  mention.  We  also  find  *  The 
Scots  Dove '  opposed  to  the  '  Parliament 
Kite,'  or  '  The  Secret  Owl.' 

In  1662  the  'Kingdom's  Intelligencer' 
was  commenced  in  London,  which  con- 
tained a  greater  variety  of  useful  infor- 
mation than  any  other  of  its  predecessors. 
It  had  a  sort  of  obituary,  notices  of  pro- 
ceedings in  parliament  and  in  the  law 
courts,  &c.  Some  curious  advertisements 
also  appear  in  it.  In  1663  another  pa- 
per, called  '  The  Intelligencer,  published 
for  the  satisfaction  and  information  of  the 
people,'  was  started  by  Roger  (afterwards 
Sir  Roger)  L'Estrange,  who  warmly  es- 
poused the  cause  of  the  crown  on  all  oc- 
casions, and  infused  into  his  newspa- 
pers more  information,  more  entertain- 
ment, and  more  advertisements  of  im 
portance  than  were  contained  in  any 
succeeding  paper  whatever  previous  to 
the  reign  of  Anne.  L'Estrange  continued 
his  journal  for  two  years,  but  dropped  it 
upon  the  appearance  of  the  '  London  Ga- 
zette,' first  called  the  '  Oxford  Gazette,' 
owing  to  the  earlier  numbers  being  issued 
at  Oxford,  where  the  court  was  then 
holding  and  the  parliament  sitting,  on  ac- 
count of  the  plague  being  tlien  in  Loudon. 
The  first  number  of  what  has  still  con- 
tinued to  the  present  time  as  the  '  Lon- 
don Gazette,'  Mas  publislied  at  Oxford, 
February  4th,  1665.  So  numerous  did 
these  little  books  (f  news  become,  that  be- 
tween the  ve'*'"  '661  and  1 668  no  less 
2£ 
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than   seventy  of   them   were  published 
under  various  titles. 

On  the  12th  of  May,  1G80,  L'Estrange, 
who  had  then  started  a  second  paper, 
called  the  '  Observator,'  first  exercised 
his  authority  as  licenser  of  the  press, 
by  procuring  to  be  issued  a  "  proclama- 
tion for  suppressing  the  printing  and  pub- 
lishing unlicensed  news-books  and  pam- 
phlets of  news,  &c."  The  charge 
for  inserting  advertisements  (then  un- 
taxed) we  learn  from  the  'Jockey's 
Intelligencer,'  1683,  to  be  "a  shilling 
for  a  horse  or  coach,  for  notification, 
and  sixpence  for  renewing ; "  also  in 
the  '  Observator  Reformed '  it  is  an- 
nounced that  advertisements  of  eight 
lines  are  inserted  for  one  shilling ;  and 
Morphew's  '  Country  Gentleman's  Cou- 
rant,'  two  years  afterwards,  says,  that 
"seeing  promotion  of  trade  is  a  matter 
that  ought  to  be  encouraged,  the  price  of 
advertisements  is  advanced  to  two  pence 
per  line."  The  publishers  at  this  time 
however  were  sometimes  puzzled  for 
news  to  fill  their  sheets,  small  as  they 
were  ;  but  a  few  of  them  got  over  the  dif- 
ficulty in  a  sufficiently  ingenious  manner. 
The 'Flying  Post,'  in  1695,  announces, 
that  "  if  any  gentleman  has  a  mind  to 
oblige  his  country  friend  or  correspondent 
with  this  account  of  public  affairs,  he 
may  have  it  for  two-pence  of  J.  Salisbury, 
at  the  Rising  Sun  in  Cornhill,  on  a  sheet 
of  fine  paper,  half  of  which  being  blank, 
he  may  thereon  write  his  own  private 
business,  or  the  material  news  of  the  day." 
Again  '  Dawker's  News- Letter :'  "  This 
letter  will  be  done  upon  good  writing- 
{>aper,  and  blank  space  left,  that  any  gen- 
tleman may  write  his  own  private  busi- 
ness. It  will  be  useful  to  improve  the 
younger  sort  in  writing  a  curious  hand." 
Another  publisher,  when  there  was  a 
dearth  of  news,  filled  up  the  blank  part 
with  a  piece  from  the  Bible. 

It  was  not  until  the  reign  of  Anne  that 
the  Londoners  had  a  newspaper  every 
day.  The  first  was  issued  in  1 709,  and 
called  '  The  Daily  Courant,'  being  pub- 
lished every  day  but  Sunday.  There  were 
at  this  time  seventeen  others  published 
thrice  a  week,  and  one  twice.  Among 
them  was  the  '  British  Apollo,'  the  '  Ge- 
neral Postscript,'  the  'London  Gazette,' 


' the  Postman,'  the  'Evening  Post,' and 
the  '  City  Intelligencer.' 

It  may  be  sufficient  to  notice  in  few 
words  two  or  three  of  the  more  remark- 
able journals  only  which  have  since  suc- 
ceeded. The  '  Public  Advertiser '  was 
first  printed  under  the  title  of  the  '  Lon- 
don Daily  Post,  and  General  Advertiser,* 
so  far  back  as  1726,  and  assumed  its  later 
name  only  in  1752.  'Junius's  Letters 
were  published  in  this  paper.  The  '  St. 
James's  Chronicle'  is  another  of  our 
oldest  papers ;  at  its  first  publication  it 
was  an  amalgamation  of  two  papers  (the 
'  St.  James's  Post '  and  the  '  St.  James's 
Evening  Post'),  both  of  which  began  in 
1715.  The  'North  Briton,'  edited  by 
Wilkes,  first  appeared  in  1762;  and  in 
the  same  year  the  '  Englishman '  was  es- 
tablished. The  '  Englishman '  attracted 
much  notice  about  1766,  on  account  of 
the  insertion  of  several  satirical  articles  in 
it  by  Burke. 

The  earliest  local  provincial  newspaper 
in  England  is  said  to  have  been  the  '  Nor- 
wich Postman,'  published  in  170G,  at  the 
charge  of  a  penny,  but  "  a  halfpenny  not 
refused;'  followed  by  the  '  Norwich  Cou- 
rant, or  Weekly  Packet,'  in  1714,  price 
three  ha/f-pence.     Previous  to  1720  the 
'  York  !Mercury '   appeared,  followed   in 
that  year  by  the  '  York  Courant,'  which 
i  still  exists.     In  this  year  also  a  'Leeds 
j  Mercury '   was  established  ;    and   about 
'  the  same   time  a   'Gloucester  Journal.' 
I  111    1730   a    'Manchester   Gazette'   was 
published.     The   'Derby  Mercury'  was 
[)egun  in  1731;   the   'Oxford  Journal' 
in  1 740 ;  a  '  Preston  Journal '  in  1 745, 
and  '  Billinge's  Liverpool  Advertiser '  in 
1765. 

In  Scotland  the  newspaper-press  was 
first  introduced  during  the  civil  wars  in 
the  seventeenth  century.  When  a  party 
of  Cromwell's  troops  arrived  at  Leith  in 
16.'52,  for  the  purpose  of  garrisoning  the 
citadel,  they  brought  a  printer,  named 
Christopher  Higgins,  to  reprint  a  Lon- 
don diurnal,  called  '  Mercurius  Politicus,' 
for  their  amusement  and  information. 
The  first  number  was  issued  on  the  26tli 
October,  1653;  and  in  November  the 
following  year,  the  establishment  was 
transferred  to  Edinburgh,  where  this  re- 
printing system  was  continued  till  the  1 1  tb 
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April,  1660.  On  the  31st  December, 
1660,  appeared  at  Edinburgh,  '  The  Mer- 
curius  Caledonius,'  purporting  to  com- 
prise *'  the  affairs  in  agitation  in  Scotland, 
with  a  survey  of  foreign  intelligence.' 
It  was  a  small  quarto  of  eight  pages. 
The  last  number  was  dated  Mai'ch  22  to 
March  28,  1661.  It  was  succeeded  by 
'The  Kingdom's  Intelligencer.'  In  1669 
an  'Edinburgh  Gazette'  was  published 
by  authority,  followed  in  1705  by  the 
'  Edinburgh  Courant,'  which  still  exists. 
'  The  Caledonian  Mercury,"  also  still  in 
existence,  was  first  published  on  April 
28,  1720.  After  Edinburgh,  the  next 
place  at  which  the  publication  of  a  news- 
paper was  attempted  in  Scotland  was 
Glasgow,  where  the  first  number  of  the 
'  Glasgow  Courant '  appeared  November 
11,  1715. 

In  Ireland,  as  in  England  and  Scot- 
land, newspaper  intelligence  originated 
during  civil  commotion.  As  far  back 
as  1641,  at  the  breaking  out  of  the  Re- 
bellion of  that  year,  there  was  printed 
a  news  sheet,  called  '  Warranted  Tidings 
from  Ireland;'  but  from  that  time  to  the 
beginning  of  the  eighteenth  century,  we 
have  no  notice  of  any  other  print  of  the 
kind,  although  it  is  not  improbable  that 
there  may  have  been  some.  About  the 
year  1700,  a  newspaper  called  '  Pue's 
Occurrences,'  named  after  the  proprietor, 
was  established  in  Dublin,  and  maintained 
itself  for  more  than  half  a  century.  This 
was  the  first  newspaper  published  in  the 
Irish  capital.  Tlie  next  Dul)lin  print 
was  'Falkener's  Journal,*  established  in 
1728— both  were  daily  papers.  Water- 
ford  appears  to  have  followed  Dublin  in 
publishing  news,  by  the  establishment 
of  a  paper  in  1 729,  entitled  *  The  Water- 
ford  Flying  Post.'  The  oldest  existing 
newspaper  in  Ireland  is  the  'Belfast 
News  Letter,'  started  in  1737. 

The  newspapers  of  Great  Britain  have 
much  improved  within  the  last  thirty 
years.  In  1801  '  The  Leeds  Mer- 
cury' contained  21,000  words;  80,000 
words  in  1835;  120,000  in  1845;  and 
179,000  words  in  1846.  Not  only 
has  a  great  increase  been  made  in  the 
size  of  the  provincial  papers,  but  their 
literary  character  has  undergone  a  marked 
improvement,  particularly  since  the  close 


of  the  last  war.  Before  that  time  few  of 
them  contained  any  original  articles  or 
essays  beyond  occasional  or  local  para- 
graphs. Though  nearly  all  the  British 
newspapers  may  be  considered  as  repre- 
senting the  opinions  of  some  politi- 
cal party,  or  of  some  religious  denomi- 
nation, there  are  now  several  in  which 
all  the  important  questions  on  which 
opinions  are  divided  are  discussed  with 
great  ability,  and  particularly  questions 
that  relate  to  agriculture,  manufactures, 
and  commerce.  By  means  of  this  con- 
flict of  opposing  views,  truth  is  often 
elicited  in  the  end,  and  a  public  opinion  is 
gradually  formed  upon  the  secure  basis 
of  complete  investigation,  and  the  com- 
parison of  contending  arguments.  The 
inaportance  of  newspapers  in  the  actual 
state  of  our  society  can  hardly  be  over- 
rated. Much  that  is  bad  is  widely  dif- 
fused, but  this  is  an  evil  inseparable 
from  the  Liberty  of  the  Press,  and  no 
man  doubts  that  society  on  the  whole 
gains  largely  by  the  unrestrained  pub- 
lication of  everything  that  affects  the 
general  interest  and  by  the  free  expression 
of  opinion.  Political  Liberty  and  the 
Freedom  of  Industry  owe  nearly  every- 
thing to  the  press,  and  on  the  honesty 
and  ability  with  which  it  shall  continue 
to  be  conducted,  our  social  progress  will 
materially  depend. 

Newspapers  are  now  as  common  in  all 
the  British  dominions  abroad  as  in  Eng- 
land. In  British  India  there  are  several 
newspapers  published  in  the  Bengal  lan- 
guage. The  first  New  Zealand  Colony, 
which  sailed  in  September,  1839,  car- 
ried out  the  materials  for  printing  a 
newspaper,  of  which  the  first  number 
was  printed  in  England,  and  the  second 
number  in  the  colony.  The  same  course 
had  been  previously  adopted  in  settling 
the  colony  of  South  Australia. 

In  Germany  newspapers  originated  in 
the  '  Relations,'  as  they  were  termed, 
which  sprung  up  at  Augsburg  and 
Vienna  in  1524,  at  liatisbon  in  1528,  at 
Diilingen  in  1569,  and  at  Niirnberg  in 
1571,  and  which  appeared  in  the  forai 
of  letters  printed,  but  without  date,  place, 
or  number.  The  first  German  news- 
paper in  numbered  sheets  was  printed  in 
lei2.  In  1845  the  number  of  journals 
2ii  2 
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published  in  the  States  composing  the 
German  Confederation  was  1836,  of 
which  1017  were  newspapers,  and  819 
scientific  and  literary.  But  many  of  these 
newspapers  would  not  be  called  news- 
papers in  England :  many  of  them  con- 
tain no  political  discussion  of  any  kind. 
The  number  of  journals  in  Prussia  was 
405  ;  Bavaria,  96  ;  Saxony,  94 ;  Wiirtem- 
berg,  48  ;  Hanover,  24  ;  German  part  of 
the  Austrian  States,  26.  Newspapers  are 
now  common  in  every  European  country, 
from  Russia  to  Spain.  The  state  of  the 
press  in  some  of  tiiese  countries  is  noticed 
under  the  head  Press,  Liberty  of. 

In  the  United  States  the  increase  of 
newspapers  has  been  more  rapid  than  in 
England.  In  the  year  1704  the  first 
Anglo-American  newspaper,  called  the 
'  Boston  News- Letter,'  was  published  at 
Boston.  In  1719  the  first  newspaper 
was  published  in  Pennsylvania ;  and  in 
1733  the  first  newspapers  were  published 
in  New  York  and  Rhode  Island.  Now 
there  is  hardly  a  petty  town  in  any  of 
the  States  without  its  newspaper,  and  in 
the  large  cities,  such  as  New  York,  seve- 
ral are  published  daily.  In  Pennsylvania 
and  Maryland  a  considerable  number  of 
newspapers  are  printed  in  the  German 
language,  and  distributed  among  the 
numerous  German  settlers  in  those  states. 
In  Louisiana  some  papers  are  printed 
both  in  French  and  English.  The  total 
number  of  newspapers  in  the  States  ex- 
ceeds 1200. 

The  largest  collection  of  newspapers 
in  England  is  in  the  British  Museum. 
This  collection  was  commenced  by  a  con- 
siderable number  being  sent  there,  at  the 
time  when  the  Museum  was  established, 
with  the  library  of  Sir  Hans  Sloane. 
Another  collection,  of  itself  valued  at 
lOOOZ.,  was  purchased  in  1813  with  the 
library  of  the  late  Dr.  Charles  Burney. 
At  the  end  of  two  years  from  the  time  of 
publication,  the  commissioners  of  stamps 
now  transfer  to  the  British  Museum,  for 
public  use,  copies  of  all  the  stamped 
newspapers,  both  of  town  and  country. 

Before  a    person   can   commence  the 

ijiuting  and  publication  of  a  newspaper 

|»e  is  required  to  execute  the   following 

Dstruments :     1.    The    Seditious    Libel 

Boudf  or  Recognizance ;    2.  the  Stamp- 


office  Declaration ;    3.  the  Advertisement 
Duty  Bond. 

The  recognizance  or  bond  is  required 
by  60  Geo.  III.  c.  9,  one  of  the  objects 
of  which  was  to  make  "  regulations  for 
restraining  the  abuses  arising  from  the 
publication  of  blasphemous  and  seditious 
libels."  This  act  was  amended  by  11 
Geo.  IV.  c.  73,  when  the  punishment  of 
banishment  for  these  libels  was  abolished, 
but  the  pecuniary  penalties  wire  in 
creased.  These  acts  enact  that  no  per- 
son shall,  under  a  penalty  of  20Z.,  pi-int 
or  publish  for  sale  any  newspaper  until 
he  shall  have  entered  into  a  recognizance 
before  a  baron  of  the  Exchequer,  if  such 
newspaper  shall  be  published  in  London, 
Westminster,  Edinburgh,  or  Dublin ;  or 
if  printed  elsewhere,  shall  have  executed 
in  the  presence  of,  and  delivered  to,  some 
justice  of  the  peace  for  the  county,  city, 
or  place  where  such  newspaper  shall  be 
printed,  a  bond  to  her  Majesty,  with  two  or 
three  sufficient  sureties,  to  the  satisfaction 
of  the  said  baron  or  justice  of  the  peace,  in 
the  sum  of  40UZ.,  if  printed  in  London,  or 
within  twenty  miles,  and  in  300Z.  if 
printed  elsewhere,  and  the  sureties  in  a 
like  sum  on  the  whole.  The  conditions 
of  the  bond  are,  that  the  printer  or  pub- 
lisher of  the  newspaper  shall  pay  to  her 
Majesty  such  fines  and  penalties  as  may 
be  imposed  upon  conviction  for  printing 
any  blasphemous  or  seditious  libel ;  and 
also  to  pay  to  any  plaintiff  in  any  action 
for  libel  published  in  such  newspaper  all 
such  damages  and  costs  as  may  at  any 
time  be  awarded.  The  penalties  to  be 
recovered  in  any  one  day  are  limited  to 
100/,  The  liabilities  of  printers  and 
publishers  to  the  law  of  libel  have  been 
modified  by  a  recent  act.  [Libel,] 

The  declaration  required  by  6  &  7 
Wm.  IV.  c.  76,  is  a  document  which 
must  be  delivered  to  the  office  of  Stamps 
and  Taxes,  or  to  authorized  officers  of 
this  department.  It  sets  forth  in  writing 
the  correct  title  of  the  newspaper  to 
which  the  same  shall  relate,  and  the  true 
description  of  the  house  or  building 
wherein  such  newspaper  is  intended  to 
be  printed,  and  also  of  the  house  or 
building  where  such  newspaper  is  in- 
tended to  be  published  by  or  on  behalf 
of  the  proprietor  thereof,    and    setting 
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forth  the  true  name,  addition,  and  place 
of  abode  of  every  person  who  is  intended 
to  be  the  printer  or  to  conduct  the  actual 
printing  of  such  newspaper,  and  of  every 
person  who  is  intended  to  be  the  pub- 
lisher thereof.  If  the  number  of  pro- 
prietors, exclusive  of  the  printer  and 
publisher,  does  not  exceed  two,  their 
names  and  places  of  abode,  &c.  must  be 
inserted  in  the  declaration ;  and  if  the 
number  should  exceed  two,  the  names 
of  those  proprietors  must  be  inserted 
whose  shares  are  not  less  than  the  share 
of  any  other  proprietor. 

The  Advertisement  Duty  Bond  is  re- 
quired as  security  for  the  payment  of  the 
duties  which  may  from  time  to  time  be 
pnyable  for  advertisements  inserted  in  the 
newspaper.  The  persons  required  to 
enter  into  this  bond  are  the  printer  or 
publisher  of  a  newspaper,  or  the  proprie- 
tor, or  such  one  or  more  of  the  proprie- 
tors as  the  Commissioners  of  Stamps  and 
Taxes  or  their  officer  may  deem  requi- 
site, with  two  sufficient  and  approved 
securities.  No  specific  sum  is  mentioned 
in  the  act,  but  it  is  left  to  the  Commis- 
sioners of  Stamps  and  Taxes,  or  their  of- 
ficer, to  fix  such  a  sum  as  may  appear 
reasonable. 

The  stamp  on  newspapers  was  imposed 
by  an  act,  10  Anne,  c.  19,  passed  in  1712. 
The  amount  was  one  half-penny  on  "  half 
a  sheet  or  less,"  and  one  penny  "  if  larger 
than  half  a  sheet  and  not  exceeding  a 
whole  sheet."  The  consequence  of  this 
duty  was,  that  many  of  the  publications 
which  came  within  the  provisions  of  the 
act  were  discontinued.  The  duty  was 
raised  ^d.  by  30  Geo.  II.  c.  19  ;  another 
J,r/.  by  16  Geo.  III.  c.  34;  by  29  Geo. 
III.  c.  50,  another  half-penny  was  added ; 
and  by  37  Geo.  III.  c.  90,  an  addition  of 
\^d.  was  at  once  made,  making  a  total  of 
fourpence.  A  discount  of  20  per  cent,  was 
first  allowed  by  the  act  37  Geo.  III.  By 
6  &  7  Wm.  IV.  c.  76,  the  stamp  duty  on 
newspapers  in  Great  Britain  was  reduced 
to  \d.  without  any  discount.  The  quan- 
tity of  lett(;r-press  on  a  sheet  of  paper 
bearing  a  stamp  of  \d.  is  limited  to  1530 
square  inches  on  one  side.  If  it  exceeds 
1 530  square  inches,  but  does  not  exceed 
S295,  the  stamp  is  \^d. ;  above  2295,  it  is 
2d.      A  8ui)plement  not  exceeding  7G5  | 


square  inches  of  print  on  one  side  pub- 
lished with  any  newspaper,  is  chargeable 
with  a  duty  of  ^d.  The  stamp  duty  on 
newspapers  printed  in  Ireland  is  Id.,  with 
an  allowance  of  25  per  cent,  discount. 
The  title  of  every  newspaper  is  now  in- 
serted on  the  stamp ;  and  a  newspaper  can 
be  printed  only  on  the  sheet  specifically 
stamped  for  printing  the  same.  For 
several  years  the  number  of  stamps  issued 
to  each  newspaper  was  published  in  the 
Parliamentary  Returns  ;  but  when  the  no- 
tice was  last  given  for  printing  the  return 
the  government  objected,  and  there  has 
been  no  return  since  1843. 

The  duty  on  advertisements  was  re- 
duced, after  5th  July,  1833,  from  3s.  Gd 
to  Is.  6d.  in  Great  Britain;  and  to  Is.  in 
Ireland.     [Advertisement.] 

Newspaper  Statistics.  The  number  of 
stamps  issued  to  newspapers  in  Great 
Britain  and  Ireland  in  the  following  years 
was  as  under : — 


Great  Britain. 

Ireland. 

1827 

27,659,270 

3,545,846 

1835 

31,533,023 

4,290,836 

1840 

54,.560,513 

6,057,795 

1844 

60,201,133 

6,769,067 

The  number  of  stamps  issued  for  each 
part  of  the  United  Kingdom  in  1844  was 
as  follows : — 

Stamps  at  \d.      Stamps  at  \d. 
England       53,933,848      3,738,128 
Wales  479,700  7,000 


Scotland 
Ireland 

Total 


54,413,548  3,745,128 
.5,727,585  317,620 
6,769,007         249,550 


66,910,200      4,312,298 


In  1835,  the  year  before  the  reduction  of 
the  stamp  duty  took  place,  the  number  ot 
stamps  issued  in  the  United  Kingdom 
was  35,823,859.  lu  Great  Britain  the 
increase  in  nine  years  has  been  90  per 
cent. 

The  number  of  newspapers  published 
in  the  United  Kingdom  in  1813  was  447: 
of  this  number  79  were  printed  in  Lou- 
don ;  212  in  other  places  in  England ;  8  in 
Wales ;  69  in  Scotland ;  and  79  iu  Ire- 
land. The  sum  annually  expended  iu 
newspapers  is  estimated  at  1,250,000/., 
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while  the  estimated  annual  returns  of  the 
whole  commerce  of  the  press,  including 
weekly  publications  which  are  not  news- 
papers, monthly  publications,  &c.,  do  not 
exceed  2,085,000/.  [Book  Trade,  p. 
40C.] 

In  1843  the  number  of  stamps  issued  to 
79  London  newspapers  was  31,692,092, 
or  rather  more  than  one-half  of  the  total 
number  issued  in  Great  Britain.  The 
average  sale  of  the  daily  and  other  Lon- 
don newspapers  in  the  year  1838,  and 
the  number  of  advertisements,  are  shown 
in  the  following  table  : — 

Circulation.  Advts. 
6  daily  morning  total  32,574  1,225 
5  daily  evening  „       12,956        211 

4  three  times  a  week   „        8,6 1 7         45 
8  twice  a  week  „         6,741        170 

33  weekly    .  .       „     212,807     1,805 


Total     273,695     3,456 

Within  the  last  two  or  three  years  the 
'  Times '  has  issued  daily  a  double  paper, 
that  is,  eight  pages  of  six  columns  each. 
The  printed  area  of  the  whole  paper 
(both  sides)  is  more  than  19^  square 
feet,  or  a  space  of  nearly  5  feet  by  4. 
The  number  of  persons  employed  on 
such  an  establishment  as  the  '  Times '  is 
about  one  hundred,  including  editors, 
sub-editors,  repoi-ters,  readers,  clerks, 
and  compositors.  Correspondents  are 
besides  employed  at  all  the  great  centres 
of  politics  and  commerce  throughout  the 
world.  In  the  months  of  September  and 
October,  1845,  in  consequence  of  the 
pressure  of  railway  advertisements,  the 
'.Morning  Herald'  on  several  occasions 
issued  three  sheets,  containing  altogether 
72  columns,  and  in  the  quantity  of  printed 
matter  equal  to  a  number  of  the  '  Edin- 
burgh Review.'  As  the  stamp  duty  on 
each  sheet  was  Id.,  and  the  newspaper 
was  sold  at  5c?.,  there  was  a  loss  sus- 
tained on  each  copy  of  the  paper  sold  : 
and  the  larger  the  circulation  of  the 
paper,  the  greater  would  be  the  loss. 
The  chief  source  of  profit  to  the  London 
daily  newspapers  is  derived  from  adver- 
tisements. The  activity  of  the  London 
newspapers  in  procuring  early  intelli- 
gence is  one  of  their  most  remarkable 
feulures.     The  '  Morning  Chronicle,'  in 


December,  1845,  gave  a  full  report  of  a 
free- trade  meeting  at  Bradford  in  York 
shire,  which  did  not  terminate  until 
late  hour  on  the  previous  evening.  The 
proprietors  of  the  paper  went  to  the 
expense  of  engaging  a  special  engine  to 
bring  the  report  to  I^ondon.  Thus  a 
town  two  hundred  miles  off  is  in  some 
sort  made  a  suburb  of  the  metropolis. 
The  close  of  the  poll  at  the  Sunderland 
election,  in  August,  1845,  was  brought 
to  the  'Times'  office  in  London,  and  a 
copy  of  the  paper,  containing  the  in- 
telligence, reached  Sunderland  before 
noon  the  next  day,  the  time  in  which  the 
journey  to  and  from  Sunderland  was  ac- 
complished being  only  about  twenty 
hours.  This  rapidity  of  communicating 
intelligence  is  not  without  its  political 
influence.  Public  opinion  is  developed 
with  an  energy  and  activity  which  at  least 
have  the  effect  of  abridging  the  period 
that  would  otherwise  be  spent  in  political 
agitation. 

The  circulation  of  220  English  and 
Welsh  provincial  newspapers  in  1843 
was  17,397,556,  or  rather  more  tbun 
half  the  circulation  of  the  London  news- 
papers. The  average  circulation  of  each 
paper  was  1576 ;  but  several  papers  have 
a  circulation  exceeding  5000.  The 
'  Leeds  Mercury  '  and  '  Stamford  Mer- 
cury '  each  circulate  between  nine  and 
ten  thousand  copies ;  and  a  few  of  the 
provincial  papers  contain  from  two  to 
three  hundred  advertisements  weekly. 
With  two  exceptions,  at  Manchester,  al! 
the  English  provincial  papers  are  pub- 
lished weekly. 

The  political  character  of  the  news- 
paper press  of  the  United  Kingdom  at 
the  close  of  1842  is  shown  in  the  follow- 
ing table :  the  '  neutral '  papers  are  chiefly 
trade  circulars,  and  some  contain  only 
advertisements : — 

Conservative.  Liberal.  Nentra.., 

London        .          .21  30  39 

England,  Provincial  8i?  105  13 

Wales          .         .3  5 

Scotland      .          .25  32  8 

Ireland         .          .     35  38  4 

British  Islands     .8  9 
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NEXT  OF  KIN.    [Consanguinity; 
Administration.  J 

NISI  PRIUS.  This  phrase  in  English 
law  is  derived  from  an  ancient  writ  con- 
tinued in  practice  to  the  present  day,  in 
which  the  words  occur.  Previously  to 
the  time  of  Edward  I.,  trials  by  assizes  or 
juries  could  only  take  place  in  the  curia 
regis  wherever  the  king  happened  to  be 
resident,  or  before  the  justices  in  eyre 
on  their  septennial  circuits  through  the 
several  counties  of  England.  But  by  the 
Stat.  13  Edward  I.,  c.  30  (forming  a  part 
of  that  series  of  laws  commonly  called 
the  statute  of  Westminster  2),  the  judges 
were  directed  to  take  certain  assizes,  and 
also  to  try  certain  inquests,  by  juries  in 
every  county  not  oftener  than  three  times 
in  every  year ;  but  the  statute  required 
that  the  day  and  place  in  the  county  in 
which  an  issue  was  to  be  tried  by  the 
judges  should  be  mentioned  in  the  judicial 
writ  which  assembled  the  jury.  Instead 
therefore  of  the  old  form  of  the  Venire 
facias,  or  writ  for  summoning  the  jury, 
which  commanded  the  sheritf  to  bring 
them  to  Westminster  to  try  the  particular 
cause  in  which  issue  had  been  joined,  the 
writ  contained  a  clause  of  Nisi  Prius, 
thus : — "  We  command  you  that  you 
cause  to  come  before  our  justices  at  West- 
minster on  the  morrow  of  All  Souls, 
twelve  lawful  men,  who,"  &c.,  unless  be- 
fore (nisi  prius)  that  day,  A.  B.  and  C.  D., 
our  justices  assigned  for  that  purpose, 
shall  come  to  your  county  to  take  the 
assizes  there."  It  is  always  so  arranged, 
therefore,  that  the  day  for  the  return  of 
the  jury  at  Westminster  shall  be  more 
distant  than  the  day  for  taking  the  assizes 
in  the  county  according  to  the  statute; 
and  consequently  the  reservation  or  ex- 
ception in  the  writ  invariably  takes  effect 
by  the  justices  of  assize  coming  into  the 
county  and  trying  the  cause  before  the 
sheritf  can  obey  the  writ  by  returning 
the  jury  to  Westminster.  [Assi/i:.] 
From  this  clause  in  the  writ  prescribed 
by  the  statute  of  Westminster  2,  the 
phrase  Nisi  Prius  came  to  be  adopted  as 
a  general  term  descriptive  of  a  large  class 
of  judicial  business  which  is  transacted 
before  judges  of  the  superior  courts  at  the 
Bcveral  assizes  throughout  the  country. 
Thus  the  judges  of  assi/.u  are  called  judges 


of  Nisi  Prius ;  when  sitting  alaue  to  try 
causes,  they  are  said  to  be  sitting  at  Nisi 
Prius ;  and  the  law  relating  to  the  vari- 
ous matters  which  arise  before  them  is, 
somewhat  indefinitely,  called  the  law  of 
Nisi  Prius.  It  is  commonly,  but  errone- 
ously stated  in  our  text  books,  that  the 
judges  on  their  circuits  act  under  a  com- 
mission of  Nisi  Prius.  This  is  a  com- 
mon error,  derived  however  from  high 
authority,  as  it  is  so  stated  by  Bacon  in 
his  '  Essay  on  the  Use  of  the  Law  ;'  but 
in  truth  there  is  no  such  commission 
known  to  our  laws,  the  authority  of  the 
judges  of  Nisi  Prius  being  incidentally  an- 
nexed to  the  commissions  of  assize  in  the 
manner  above  stated.  In  Middlesex  the 
judges  are  empowered  to  sit  at  Nisi  Prius 
by  the  statute  18  Eliz.,  c.  12;  and  the 
practice  is  regulated  by  several  subse- 
quent statutes.  In  London  they  sit  at 
Nisi  Prius  by  virtue  of  immemorial  usage, 
probably  continued  with  occasional  varia- 
tions from  very  early  times,  when  the 
king  or  his  chief  justiciary  distributed 
justice  in  the  immediate  neighbourhood 
of  the  royal  residence. 

NOBILITY,  NOBLE.  The  term  no- 
bility is  from  the  Latin  Nobilitas,  which 
was  used  to  signify  both  the  rank  of  a 
Noble  and  the  whole  body  of  Nobles. 
We  also  have  the  word  Nobility  in  both 
senses.  The  original  aristocracy  of 
Rome  were  the  Patricians.  When  the 
Plebeian  body  became  eligible  to  the 
high  offices  of  the  state,  which  occurred 
in  B.C.  3GG,  in  which  year  the  first  ple- 
beian consul  was  elected,  a  new  class  or 
order  of  men  arose.  Those  persons  who 
obtained  the  consulship  became  Nobiles, 
which  simply  signifies  Notables,  men 
distinguished  from  those  mIio  had  never 
enjoyed  that  honour  themselves,  or  never 
had  an  ancestor  who  had  enjoyed  it.  A 
person  who  had  not  become  Nobilis,  either 
in  himself  or  by  his  ancestors,  was  called 
a  Novus  homo,  or  new  man,  a  term  which 
was  applicable  to  Cicero  before  he  be- 
came consul :  after  Cicero  became  consul 
he  was  Nobilis.  The  title  which  an  an- 
cestor thus  acquired  was  transmitted  to 
his  descendants,  who  thus  belonged  to 
the  order  of  Nobiles.  It  follows  from 
what  lias  been  stated,  that  a  Nobilis 
might   still  be  a  Plebeian ;   and  that  a 
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Patrician,  if  there  was  one  whose  ances- 
tors had  never  held  the  consulship, 
-light  not  be  Nobilis,  in  this  new  sense. 
But  probably  there  was  no  instance  of  a 
Patrician  family  not  having  produced  a 
consul.  In  the  later  Republic  the  Patri- 
cian families  had  much  diminished,  and 
though  the  name  of  Patrician  was  still  a 
great  distinction  at  Rome,  the  order  which 
formed  the  most  powerful  political  body 
in  the  State  was  the  order  of  the  Nobi- 
lity, by  which  term  a  certain  class  of 
men,  as  already  defined,  was  contrasted 
with  the  Equites,  who  were  also  called 
an  order,  and  with  the  Plebeians,  who 
were  not  called  an  order.  The  Roman 
Nobiles  had  the  right  to  have  family 
busts  or  figures  (imagines),  which  were 
kept  with  care  ;  and  they  were  very 
careful  in  preserving  their  genealogies. 
Under  the  later  empire  a  great  number 
of  ncAV  offices  were  created,  both  for 
the  purposes  of  administration,  and  in 
the  imperial  household.  The  term  No- 
bilis, under  the  Republic,  did  not  neces- 
sarily imply  direct  political  power ;  for 
all  the  members  of  a  family  that  had  be- 
come ennobled  wei-e  Nobiles,  simply  by 
virtue  of  their  ancestors'  distinction :  but 
the  Nobiles  as  a  class  possessed  political 
power,  for  they  mainly  formed  the  Senate, 
which  was  the  great  administrative  coun- 
cil, and  they  laboured  to  secure  the  elec- 
tion of  their  own  members  to  the  high 
offices  in  the  State  and  to  exclude  New 
men.  Nor  did  the  possession  of  any 
title  or  office  under  the  empire  give  politi- 
cal power,  for  it  was  a  Monarchy.  Most 
of  the  titles  of  nobility  now  in  use  are 
derived  from  the  titles  of  officers  under 
the  lower  empire,  as  Duke,  and  Count ; 
or  they  are  derived  from  officers  that 
existed  under  the  early  Germanic  Em- 
pire, as  Marquis.  [Count  ;  Duke  ;  Mar- 
quis.] 

The  modern  notion  of  Nobility  is  that 
of  a  title  which  is  hereditary.  There 
are  orders  of  nobility  both  in  Monarchi- 
cal Governments,  as  in  Russia,  and  under 
Republican  Governments,  as  Great  Bri- 
tain. The  term  Nobility  is  not  co-ex- 
tensive with  the  term  Aristocracy  in  any 
proper  sense  [Aristocracy]  ;  though 
the  two  terms  are  often  confounded.  In 
Great  Britain  and  Ireland  the  nobility 


consists  of  Dukes,  Marquises,  Earls, 
Viscounts,  and  Barons  :  but  it  is  only  the 
head  of  the  family  for  the  time  who  has 
a  proper  title,  though  in  cc>mmon  lan- 
guage all  the  members  of  his  family  are 
called  noble.  Those  nobles  who  are  also 
peers  of  England  or  peers  of  the  United 
Kingdom  have  a  seat  in  the  House  of 
Lords,  which  political  status  is  ti'ans- 
mitted  by  hereditary  descent.  Peers  oi 
Ireland  and  peers  of  Scotland  who  are 
not  also  peers  of  England,  may  sit  in  the 
Houseof  Lords  by  election.  [Lords,House 
of;  Peers.!  Thus  there  is  in  the  British 
empire  a  class  of  nobles  who  have  politi- 
cal power  by  virtue  of  their  nobility,  and 
a  class  who  have  not  political  power  by 
virtue  of  their  nobility,  but  are  on  the 
same  footing  as  other  commoners.  Also 
the  children  of  peers  of  England  are  on 
the  same  footing  as  other  persons  so  long 
as  the  head  of  the  family  lives;  upon 
whose  death  the  next  heir  alone  succeeds 
to  the  title  and  the  political  privileges. 
The  junior  members  of  noble  families 
receive  by  courtesy  certain  titles  and 
distinctions  of  name,  and  wives  of  peers 
have  some  privileges.  [  Peers.]  In  the 
British  empire  nobility  is  conferred  by  the 
king  or  queen  regnant,  though  in  fact  the 
ministry  for  the  time  determine  who 
shall  receive  this  mark  of  royal  favour. 
The  present  mode  of  conferring  a  title 
of  nobility  is  by  letters  patent,  which 
also  declare  the  course  in  which  the 
title  shall  descend.     [Peers.] 

The  peerage  of  England  is  constantly  re- 
ceiving new  accessions,  without  which  the 
body  would,  in  the  course  of  time,  be 
much  diminished,  for  most  of  the  titles 
descend  only  to  the  heirs  male  of  the 
body  of  the  person  ennobled.  The  honour 
may  be  conferred  on  any  person,  but 
the  class  of  persons  who  have  been 
hitherto  ennobled  as  peers  of  England 
may  be  reduced  to  the  following :  peers  oi 
Scotland  and  Ireland  ;  members  of  fami- 
lies already  ennobled;  persons  of  large 
landed  property ;  distinguished  lawyers, 
military  and  naval  commanders,  and 
persons  who  take  an  active  part  in  poli- 
tical life;  and  some  few  who  have  ac- 
quired great  wealth  in  commerce,  and 
been  active  members  of  the  House  of 
Commons.       Men    distinguished   as   in- 
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ventors,  and  in  science  and  literature, 
are  rewarded  by  the  crown  with  baronet- 
cies, which  do  not  confer  nobility,  though 
the  title  is  hereditary;  or  with  knight- 
hood, of  which  there  are  various  kinds. 
The  title  conferred  by  a  baronetcy  or 
knighthood  consists  in  a  "  Sir  "  prefixed  to 
the  name  of  the  person,  and  his  wife  is 
distinguished  by  the  title  of  Lady.  There 
is,  we  believe,  no  instance  of  nobility 
being  conferred  by  the  crown  for  any 
scientific  or  literary  eminence. 

A  patent  of  English  nobility  confers 
both  a  title  and  political  power ;  among 
other  powers  the  power  of  voting  on  the 
making  or  repealing  of  all  laws ;  and  the 
noble  may  vote  whether  he  is  present  or 
absent,  whether  he  knows  what  he  is 
voting  about,  or  does  not.  [Peers.]  A 
man  also  votes,  whether  he  is  competent 
by  talent  and  education  to  judge  of  the 
matter  on  which  he  votes,  or  whether  he 
is  not  competent.  The  English  nobility 
in  fact  exercise  a  power  analogous  to 
that  of  the  crown,  and  the  power  goes 
by  descent  so  long  as  there  are  heirs  to 
whom  it  can  descend.  The  order  how- 
ever is  always  receiving  new  vigour  by 
the  fresh  creations,  which  bring  into  it 
new  men  (novi  homines),  who  are  gene- 
rally among  the  most  active  members  of 
the  House  of  Lords.  The  sons  of  peers  also 
frequently  serve  a  kind  of  apprenticeship 
to  political  life,  by  obtaining  seats  in  the 
House  of  Commons,  where  they  become 
well  acquainted  with  the  business  of  ad- 
ministration. Many  of  them  in  this 
manner  obtain  as  just  views  of  the  gene- 
ral interest,  and  are  as  well  disposed  to 
promote  it,  as  any  member  whom  the  peo- 
ple may  send  to  the  House  of  Commons. 
This  discipline  which  a  peer  may  receive 
and  often  does  receive  in  the  House  of 
Commons,  and  the  introduction  of  new 
members  into  the  English  nobility  out 
of  the  body  of  the  people,  are  the  two 
elements  which  have  secured  to  the  peers 
of  England  the  power  which  they  possess. 
Without  this  renovating  process  the  poli- 
tical power  of  the  English  nobility  would 
long  since  have  died  a  natural  death,  or 
have  been  destroyed.  The  popular  cha- 
racter of  the  English  nobility  is  clearly 
shown  by  an  examination  into  the  titles 
of  those  who  compose  that  body.    Few  of 


the  old  baronial  families  are  now  found 
among  the  nobles  of  England :  the  great 
mass  are  not  a  century  and  a  half  old, 
and  a  very  great  number  do  not  go  back 
half  a  century ;  a  large  part  of  them  have 
sprung  from  men  who  were  raised  to 
nobility  from  low  estate,  for  some  great 
public  service  real  or  supposed,  or  for 
various  other  reasons,  of  which  the  politi- 
cal history  of  England  readily  supplies 
instances.  There  are  many  untitled  fami- 
lies in  England  that  have  much  higher 
claims  to  antiquity  and  illustrious  descent, 
than  one-half  of  the  modern  nobility. 

When  nobility  is  merely  a  title,  it  is  a 
cheap  mode  of  rewarding  public  services 
or  conferring  an  honour  as  a  favour. 
But  such  titles  of  honour  are  inconsistent 
with  any  form  of  government  where  there 
is  not  a  king  or  other  person  with  some 
like  title  at  the  head  of  the  State.  When 
nobility  also  confers  political  power, 
which  is  transmitted  by  hereditary  de- 
scent, there  is  no  other  way  of  conferring 
it  except  by  the  gift  of  one  who  is  at 
the  head  of  the  State  by  hereditary  de- 
scent. The  creation  of  a  noble  is  a  thing 
that  cannot  be  conceived  except  under  a 
form  of  government  in  which  there  is  an 
hereditary  head.  Nobility  may  be  and 
is  conferred  in  England,  both  where  the 
honour  is  deserved  and  where  it  is  unde- 
served. But  as  the  gift  is  not  for  life 
only,  but  is  a  descendible  honour,  if  the 
first  possessor  of  the  honour  should  be 
willing  to  purchase  it  by  unworthy  means 
or  should  be  undeserving  of  it,  he  who 
succeeds  him  in  the  honour  may  show 
himself  more  deserving  of  it,  and  may 
be  an  independent  man.  The  crown  on 
the  whole  cannot  secure  partizans  by 
new  creations.  But  in  fact  the  crown 
has  now  no  opposing  interests  to  those  of 
the  nation :  the  king  enjoys  ample  respect 
and  an  ample  allowance  to  maintain  the 
splendour  of  his  exalted  station;  the 
prerogative  is  well  ascertained,  and  tl>e 
exercise  of  the  royal  authority,  by  the 
agency  of  responsible  ministers,  is  kept 
■within  well-defined  limits.  The  king  of 
the  British  Empire  is  now  not  the  mere 
head  of  a  body  of  feudal  nobles ;  he  is 
the  first  person  in  rank  of  many  millions 
I  of  wealthy  and  industrious  persons,  who 
i  by  their  rcpreseututivus  share  with  biux 
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and  the  peers  of  the  realm  the  most 
important  of  the  functions  of  government, 
and  possess  an  almost  unlimited  control 
over  the  grant  and  application  of  money 
for  public  purposes.  The  English  nobles 
still  possess  great  political  power,  and  they 
have  interests,  real  or  supposed,  which 
are  adverse  to  those  of  the  body  out  of 
which  most  of  them  have  sprung.  To 
weigh  with  fairness  in  opposite  scales  the 
evil  and  the  good  that  we  now  owe  to  the 
existence  of  this  order,  as  a  political  body, 
would  require  a  coolness  of  judgment  and 
a  degree  of  political  discrimination  which 
belong  to  few  men.  In  forming  such  an 
estimate,  the  exclusive  advantages,  real 
and  imaginary,  which  the  order  enjoys, 
nmst  be  left  out ;  for  in  calculating  the 
national  value  of  any  privilege  given  to 
a  small  number,  such  as  patent  privileges 
for  invention,  by  way  of  instance,  we  do 
not  estimate  what  the  privileged  indi- 
viduals will  get  by  the  privilege,  but 
what  advantage  the  whole  nation  will 
get  by  it.  If  there  were  no  general  ad- 
vantages derived  from  the  grant  of  an 
exclusive  privilege,  there  would  be  no 
reason  for  granting  it  or  continuing  it. 

Nobility,  which  consists  merely  in  title 
and  certain  claims  of  precedence  and  so 
forth,  must  be  distinguished  from  Nobility 
which  is  accompanied  with  political  pri- 
vileges. There  may  be  nobility  without 
political  privileges,  as  in  the  case  of 
Scotch  and  Irish  peers  who  are  not  peers 
of  the  realm ;  and  there  may  be  members 
of  the  House  of  Lords,  who  are  not  peers 
of  the  realm,  and  only  sit  in  the  House 
of  Lords  for  life,  as  the  representative 
peers  ot  Ireland,  and  the  bishops  and  arch- 
bishops of  England ;  and  of  persons  who 
sit  for  certain  periods,  as  the  representa- 
tive peers  of  Scotland,  and  the  bishops 
and  archbishops  of  Ireland,  who  sit  ac- 
cording to  a  certain  established  cycle. 
The  members  of  the  Lords'  House  thus 
consist  of  persons  who  are  entitled  to  sit 
there  by  hereditary  claim,  of  persons 
who  are  elected  by  their  own  peers,  and 
of  persons  who  are  nominated  by  the 
crown  to  places  which  give  them  a  seat 
for  life  or  for  certain  periods. 

There  are  modern  communities  such 
as  the  United  States  of  North  America,  in 
which  there  is  and  can  be  no  nobility  in 


any  respect  resembling  that  of  Elurope.  i 
Wealth  of  course  gives  some  influence  and  \ 
importance  to  the  possessor,  but  it  is  also  i 
an  object  of  jealousy,  which  must  always  j 
be  the  case,  more  particularly  in  demo-  )j 
cratic  constitutions.  Office,  so  long  as  it  ' 
is  held,  gives  greater  distinction  than  I 
wealth ;  but  office  is  only  held  for  a  short  j 
time,  and  wealth,  although  it  may  be  ac- 
quired by  an  individual,  is  seldom  trans-  j 
mitted  to  a  single  person,  but  is  usually  : 
distributed  in  moderate  or  small  portions  ; 
among  several  persons.  Thus  it  has  been  ! 
observed,  that  in  the  United  States  a  I 
family  seldom  maintains  any  great  wealth  | 
or  importance  for  more  than  two  genera-  | 
tions.  Names  which  have  been  made  - 
illustrious  by  an  individual  are  remem-  \ 
bered  only  because  of  him  who  first  ele-  ' 
vated  them  to  distinction,  and  the  de-  i 
scendants  of  the  wealthy  lose  with  their  | 
wealth  the  remnant  of  that  importance  , 
which  their  ancestor  acquired.  Thus  I 
one  family  of  distinction  after  another 
sinks  into  obscurity,  and  its  place  is  soon 
filled  by  a  name  before  unknown. 
NOMINATION.     [Advowson;   Bb-  i 

NEFICE.] 

NONCONFORMISTS.  Nonconfor- 
mity is  the  term  employed  to  designate 
Protestant  dissent  from  the  Church  of 
England.     It  was  in  the  reign  of  Edward  I 

VI.   that  the  English   reformed  church  I 

first    received    a    definite     constitution.  i 

During  the  time  of  Henry  VIII.  it  re- 
mained in  a  great  measure  unsettled,  and 
was  subject  to  continual  variation,  accord- 
ing to  the  caprice  of  the  king.  As  or- 
ganised by  Edward,  while  Calvinistic  in 
its  creed,  it  was  Episcopalian  in  its 
government,  and  retained  in  its  worship 
many  of  the  Roman  Catholic  forms  and 
observances.  In  the  first  of  these  parti- 
culars it  resembled  and  in  the  last  two 
it  differed  from  the  Genevan  church. 
During  the  temporary  restoration  of  the 
Roman  Catholic  faith  under  the  adminis- 
tration of  Philip  and  Mary,  great  num- 
bers of  the  persecuted  followers  of  the 
reformed  faith  sought  refuge  in  France, 
the  Netherlands,  Switzerland,  and  other 
parts  of  the  Continent  Of  those  who 
fled  to  Germany,  some  observed  the  eccle- 
siastical order  ordained  by  Edward; 
others,  nor,  without  warm  disputes  with 
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fiieir  brethren,  which  had  their  com- 
mencement at  Frankfort,  adopted  the 
Swiss  mode  of  worship,  preferring  it  as 
more  simple,  and  more  agreeable  to  Scrip- 
ture and  primitive  usage.  Those  who 
composed  this  latter  class  were  called 
Nonconformists.  The  distinction  has 
been  permanent,  and  the  name  has  been 
perpetuated.  Queen  Elizabeth's  accession 
to  the  throne,  in  1558,  opened  the  way 
for  the  return  of  the  exiles  to  the  land  of 
their  fathers.  It  was  natural  for  each  of 
the  parties  of  which  they  consisted,  to 
advocate  at  home  the  systems  of  worship 
to  which  they  had  been  respectively  at- 
tached while  abroad ;  and  the  controversy, 
which  had  been  agitated  by  them  in  a 
foreign  country,  immediately  became  a 
matter  of  contention  with  the  great  body 
of  Protestants  in  their  own.  It  suited 
neither  the  views  nor  inclinations  of  Eli- 
zabeth to  realise  the  wishes  of  the  Non- 
conformists, or  Puritans,  as  they  began 
to  be  called,  by  giving  her  sanction  to  the 
opinions  which  they  maintained,  and  as- 
senting to  the  demands  which  they  made. 
The  plain  and  unostentatious  method  of 
religious  service  which  they  recommended 
did  not  accord  with  that  love  of  show  and 
pomp  for  which  she  was  remarkable ;  and 
the  policy  of  the  early  part  of  her  reign, 
in  which  she  was  supported  by  the  high 
dignitaries  both  in  the  church  and  state, 
was  to  conciliate  her  Roman  Catholic 
subjects,  who  in  rank,  wealth,  and  num- 
bers far  exceeded  the  Nonconformists. 
The  liturgy  of  Edward  VI.  having  been 
submitted  to  a  committee  of  divines,  and 
certain  alterations,  wliich  show  a  leaning 
to  the  Roman  Catholic  church  rather  than 
to  Puritanism,  having  been  made,  the 
Act  of  Uniformity  (1  Eliz.  c.  2)  was 
passed,  which,  while  it  empowered  the 
queen  and  her  commissioners  to  "  ordain 
and  publish  such  further  ceremonies  and 
rites"  as  might  be  deemed  advisable,  for- 
bade, under  severe  penalties,  the  perform- 
ance of  divine  worship  except  as  pre- 
scribed in  the  Book  of  Common  Prayer. 
By  §  14  a  penalty  of  12c/.,  to  be  levied 
by  the  churchwardens,  was  imposed  on 
persons  who  did  not  frequent  the  parish 
church.  This  penalty  of  1 2d.  is  repealed, 
but  only  so  far  as  dissenters  are  concerned. 
|L.v\v,  CiiiJii^-iAL,  p.  3d.J     The  act  was 


only  partially  carried  into  eflect  from  the 
time  of  its  being  passed,  in  1558,  to  1565. 
But  in  1565  it  began  to  be  rigidly  en- 
forced, and  many  of  the  Nonconformists 
were  deprived  of  their  preferments  (for 
notwithstanding  their  sentiments,  most  of 
them  had  still  remained  in  connection 
with  the  Established  Church,  being  from 
principle  averse  to  an  entire  separation)  ; 
many  also  were  committed  to  prison.  The 
High  Commission  Court  [Established 
Church,  p.  849]  became  still  more 
severe  in  the  exercise  of  its  power. 
The  act  23  Eliz.  c.  1,  §  5,  provided  that 
"  every  person  above  the  age  of  fifteen 
who  shall  not  repair  to  some  church, 
chapel,  or  usual  place  of  common  prayer, 
but  forbear  the  same  contrary  to  1  Eliz. 
c.  2,  shall  forfeit  20Z.  a  month;  and  if 
any  such  person  forbore  to  attend  church 
for  twelve  months,  he  was  to  be  bound 
with  two  sureties  in  200/.  at  least,  and  so 
to  continue  bound  until  he  conformed. 
In  §§  6  and  7  of  this  statute  it  is  enacted 
that  "if  any  person  or  persons,  body 
politic  or  corporate,  shall  keep  and  main- 
tain any  schoolmaster  which  shall  not 
repair  to  church  as  is  aforesaid,  or  be 
allowed  by  the  bishop  or  ordinary  of  the 
diocese,  they  shall  forfeit  10/.  a  month;" 
and  it  was  further  provided  that  "  such 
schoolmaster  or  teacher  presuming  to 
teach  contrary  to  this  act  shall  be  dis- 
abled to  be  a  teacher  of  youth  and  be 
imprisoned  for  a  year."  By  another  sta- 
tute (29  Eliz.  c.  G,  §§  4,  6),  it  was  enacted 
that  persons  who  had  been  once  con- 
victed of  not  attending  divine  service 
contrary  to  23  Eliz.  c.  1,  were,  for  every 
montli  afterwards  until  they  conformed, 
to  pay  into  the  Exchequer,  without  any 
other  indictment  or  conviction,  in  every 
Easter  and  Michaelmas  term,  as  mu  li  as 
should  then  remain  unpaid  at  the  rate  of 
2()/.  a  month  ;  and  in  default  of  payment, 
the  queen  might,  by  process  out  of  the 
Exchequer,  seize  all  the  goods  and  two- 
thirds  of  the  lands  of  such  offenders. 
By  3  Jac.  I.  c,  4,  ^11,  the  king  might 
refuse  the  payment  of  20/.  a  month,  and 
take  two  parts  of  the  offender's  land  at 
his  option.  Towards  the  close  of  Eliza- 
beth's reign  the  offence  of  Noncoiifornjity 
and  its  further  progress  was  attempted  to 
be  stopped  by  auolhcr  statute  (35  ICJi* 
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c.  1),  which  provided  (§1)  that  any  per- 
son above  the  age  of  sixteen  who  obsti- 
nately refused  to  attend  divine  ser\'ice, 
and  who,  by  printing,  writing,  or  speech, 
denied  her  majesty's  power  and  authority 
in  causes  ecclesiastical,  and  who  advised 
persons  to  abstain  from  church  or  from 
the  communion  or  to  be  present  at  un- 
lawful assemblies,  conventicles,  or  meet- 
ings under  colour  or  pretence  of  any 
such  exercise  of  religion,  shall  be  com- 
mitted to  prison  until  he  shall  conform 
to  go  to  church  and  make  submission. 
If  a  person  who  was  convicted  under 
this  act  did  not  conform  within  three 
months,  he  was  then  required  to  abjure 
the  realm  and  all  «ther  the  queen's  do- 
minions for  ever,  and  he  was  compelled 
to  depart  out  of  the  kingdom  at  some 
port  assigned  and  within  such  time  as 
the  justices  might  appoint.  A  person 
who  refused  to  leave  the  country  under 
these  circumstances,  or  who  having  left 
it  returned  to  it  again  without  the  queen's 
licence,  was  guilty  of  felony  without 
benefit  of  clergy.  These  provisions, 
though  directed  principally  against  the 
Roman  Catholics,  affected  the  Protestant 
Nonconformists  with  equal  severity. 

The  Nonconformists,  during  the  age  of 
Elizabeth,  are  not  to  be  regarded  as  an 
unimportant  faction.  Both  among  the 
clergy  and  the  laity  they  were  a  nume- 
rous body;  and  they  would  have  been 
powerful  in  proportion  to  their  numbers, 
had  they  only  been  more  closely  united 
among  themselves.  A  motion,  made  in 
15G1,  at  the  first  convocation  of  the 
clergy  which  was  held  in  England,  to  do 
away  with  the  ceremonies  and  forms  to 
which  the  Puritans  objected,  was  lost  by 
a  majority  of  only  one,  even  though  the 
queen  and  the  primate  Parker  were  well 
known  to  be  opposed  to  such  a  change. 
In  the  Commons  the  Puritan  influence 
was  strong,  and  they  might  have  ex- 
pected that  their  remonstrances  would  be 
listened  to,  and  their  grievances  redressed. 
Nor  would  it  have  been  a  difiicult  matter 
to  yield  to  the  claims  of  the  Noncon- 
formists. The  moderate  among  them 
sought  not  the  overthrow  of  the  ecclesias- 
tical constitution,  but  contended  merely 
that  certain  rites  and  observances,  which 
they  regarded   as  departures  from  the 


purity  and  simplicity  of  Christian  wor- 
ship, should  be  dispensed  with ;  and, 
generally,  that  matters  commonly  recog- 
nised as  things  indifferent  should  not  be 
insisted  on  as  indispensable.  Doubtless 
many  were  less  reasonable  in  their  de- 
mands, and  injustice  and  persecution 
tended  much  to  increase  their  number. 
A  party,  at  the  head  of  which  was  Pro- 
fessor Cartwright,  of  Cambridge,  desired 
a  change,  not  only  in  the  forms  of  wor- 
ship, but  in  church  polity  also,  and  would 
have  substituted  Presbytery  in  the  room 
of  Episcopacy.  Another  party,  the  Inde- 
pendents, or  Brownists,  as  they  were  then 
termed,  wished  the  disseverment  of  the 
connection  between  church  and  state  alto- 
gether. Still  there  is  every  reason  to 
believe  that  slight  concession  to  the  de- 
mands of  the  less  violent,  and  the  display 
of  a  spirit  of  forbearance,  would  have 
satisfied  many,  would  have  allayed  the 
dissatisfaction  of  all,  and  would  have  been 
the  reverse  of  disagreeable  to  the  country 
generally.  Unfortunately  an  opposite 
course  of  policy  in  this  and  subsequent 
reigns  was  chosen ;  which  ultimately  con- 
ducted to  a  civil  war,  and  the  temporary 
subversion  of  the  regal  authority. 

Queen  Elizabeth  died  in  1603,  and  was 
succeeded  by  James  VI.  of  Scotland. 
From  one  who  like  him  had  been  the 
member  of  a  Presbyterian  church,  and 
had  on  more  than  one  occasion  expressed 
his  decided  attachment  to  its  principles 
and  worship,  the  Nonconformists,  not 
without  reason,  expected  more  lenient 
treatment  than  they  had  met  with  in  the 
preceding  reign.  But  their  expectations 
were  bitterly  disappointed.  In  compli- 
ance with  their  petitions,  a  conference 
Mas  indeed  appointed  and  held  at  Hamp- 
ton Court,  at  which  nine  bishops  and  as 
many  dignitaries  were  present  on  the  one 
side,  and  four  Puritan  ministers,  selected 
by  James,  on  the  other.  The  king  him- 
self presided  and  took  part  in  the  debate. 
But  no  good  results  ensued.  The  Non- 
conformist representatives  were  loaded 
with  insults,  and  dismissed  in  such  a 
manner  as  might  well  give  bii-th  to  the 
darkest  anticipations  regarding  the  fate 
of  the  party  to  which  they  belonged. 
Shortly  after,  a  few  slight  alterations  of 
the  nutlonal  rubric  were   madt*    and   a 
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proclamatiou  issued  requiring  the  strictest 
conformity.  In  1604  the  book  of  canons 
was  passed  by  a  convocation,  at  which 
Bishop  Bancroft  presided.  [Constitu- 
tions AND  Canons,  Ecclesiastical  ; 
Established  Church,  p.  848.]  It  de- 
nounced severe  temporal  and  spiritual 
penalties  against  the  Puritan  divines,  and 
was  followed  up  by  unsparing  persecu- 
tions. By  3  Jac.  I.  c.  4,  §  32,  a  penalty 
of  lOZ.  a  month  was  imposed  on  any  per- 
son who  maintained,  relieved,  kept,  or 
harboured  in  his  house  any  servant,  so- 
journer, or  stranger  wlio,  without  reason- 
able excuse,  forbore  to  attend  the  church 
for  a  month  together.  By  21  Jac.  I. 
c.  4,  §  5,  it  was  enacted  that  actions 
against  persons  for  not  frequenting  the 
church  and  hearing  divine  service  might 
be  laid  in  any  county  at  the  pleasure  of 
the  informer. 

In  spite,  however,  of  all  the  means 
employed  for  its  eradication,  the  cause  of 
Nonconformity  advanced.  In  the  church 
itself  there  were  many  of  the  clergy  who 
held  the  Puritan  opinions,  though  they 
deemed  it  inexpedient  to  make  a  very 
open  display  of  them,  and  who  sighed  for 
a  change ;  and  the  number  of  such  was 
largely  augmented  by  the  alteration  which 
James  made  in  his  creed,  from  Calvinism 
to  the  doctrines  of  Arminius. 

Charles  I.  adopted  towards  the  Non- 
conformists the  policy  of  his  predecessors. 
His  haughty  temper  and  despotic  dispo- 
sition speedily  involved  him  in  diffi- 
culties with  his  parliament  and  people. 
In  carrying  into  execution  his  designs 
against  Puritanism,  he  found  an  able  and 
'^alous  assistant  in  Archbishop  Laud, 
nder  whose  arbitrary  administration  the 
roceedings  of  the  Star  Chamber  and 
iligh  Commission  Court  were  charac- 
terised by  great  severity.  Many  Puritans 
sought  for  safety  and  quiet  in  emigration ; 
and  the  colony  of  Massachusetts  Bay  was 
founded  by  them  in  North  America. 
But  a  proclamation  by  the  king  put  a 
stop  to  tliis  self-banishment;  and  thus 
even  the  miserable  consolation  of  expa- 
triation was  denied.  Hundreds  of  Puri- 
tan clergymen  were  ejected  from  their 
cures,  on  account  of  their  opposition  to 
the  Book  of  Sports,  published  m  the  pre- 
vious reign.     Calvinism  was  denounced 


by  royal  authority,  and  severe  restrictions 
laid  on  the  modes  and  times  of  preaching. 
But  a  change  was  approaching.  In  1644 
Laud  was  declared  guilty  of  high  treason 
and  beheaded ;  and  about  five  years  after, 
Charles  shared  the  same  fate.  The  par- 
liament abolished  Episcopacy  and  every- 
thing in  the  church  that  was  opposed  to 
the  model  of  the  Genevan  church. 

During  the  Protectorate,  Presbytery 
continued  to  be  the  established  religion. 
Independency,  however,  prevailed  in  the 
army,  and  was  in  high  favour  with  Crom- 
well. Under  his  government  the  sects  of 
the  Quakers  and  Baptists  flourished ;  and 
other  sects,  some  of  which  held  the  wildest 
and  most  visionary  tenets,  sprung  into 
existence.  All  were  tolerated.  Episco- 
pacy only  was  proscribed ;  and  the  Non- 
conformists, in  their  hour  of  prosperity, 
forgetful  of  the  lessons  which  adversit)^ 
should  have  taught  them,  directed  against 
its  adherents  severities  similar  to  those 
of  which  they  themselves  had  been  the 
objects. 

The  Restoration,  in  1 660,  placed  Charles 
II.  on  the  throne  of  his  ancestors,  and  led 
to  the  restitution  of  the  old  system  of 
church  government  and  worship.  Another 
Act  of  Uniformity  (14  Car.  II.  c.  4)  was 
passed  in  1662,  by  which  all  who  refused 
to  observe  the  rites  as  well  as  subscribe 
to  the  doctrines  of  the  Church  of  England 
were  excluded  from  its  communion,  and 
in  consequence  exposed  to  many  disad- 
vantages and  to  cruel  sufterings.  During 
the  same  reign  was  passed  the  Conven- 
ticle Act  (16  Car.  II.  c.  4),  which  sub- 
jected all  who  presumed  to  worship  God 
otherwise  than  the  law  enjoined  to  fine 
and  imprisonment,  and  punished  the  third 
offence  with  banishment ;  the  Five-Mile 
Act  (17  Car.  II.  c.  2),  which  banished 
to  that  distance  from  every  corporate  town 
where  they  had  formerly  preaclied  the 
Nonconformist  clergy,  and  forbade  them 
to  officiate  as  schoolmasters  except  on 
condition  of  their  taking  the  oath  or 
passive  obedience;  and  the  Corporation 
Act  (13  Car.  II.  st.  2,  c.  1),  which,  though 
directed  against  the  Roman  Catholics, 
pressed  with  equal  severity  against  Pro- 
testant dissenters,  and  excluded  from 
.offices  in  municipal  corporations  those 
who  refused  to  receive  the  eucharist  ac- 
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cording  to  tlie  rubric  of  the  Church  of 
England.  This  was  followed  by  the 
Test  Act  (25  Car.  II.  c.  2),  which  re- 
quired all  persons  who  held  any  office 
under  the  croAvn,  civil  or  military,  to 
take  the  oaths  of  supremacy  and  alle- 
giance, to  subscribe  a  declaration  against 
transubstantiation,  and  to  take  the  sacra- 
ment of  the  Lord's  Supper  according  to 
the  usage  of  the  Church  of  England. 
I'his  act,  although  directed  against  the 
Roman  Catholics,  equally  affected  the 
Nonconformists.  The  act  22  Car.  II. 
c.  1,  for  preventing  and  suppressing  sedi- 
tious conventicles,  punished  every  person 
above  the  age  of  sixteen  who  was  present 
at  a  conventicle  by  a  fine  of  five  shillings 
for  the  first,  and  of  ten  shillings  for  every 
subsequent  offence;  and  the  penalty  for 
teaching  or  preaching  in  a  conventicle 
was  made  20/.  for  the  first,  and  40Z.  for 
each  subsequent  offence.  Persons  who 
Buffered  conventicles  to  be  held  in  their 
houses  were  made  liable  under  this  act 
to  a  fine  of  20Z.,  and  justices  of  the  peace 
were  empowered  to  break  open  doors 
where  they  were  informed  conventicles 
were  held,  and  take  the  offenders  into 
custody. 

In  the  reign  of  William  III.  the  Tolera- 
tion Act  (I  Wm,  III.  c.  18)  gave  immu- 
nity to  all  Protestant  dissenters,  except 
those  who  denied  the  Trinity,  from  the  pe- 
nal laws  to  which  they  had  been  subjected. 
The  preamble  alleges  that  "  Forasmuch  as 
some  ease  to  scrupulous  consciences  in 
the  exercise  of  religion  may  be  an  effec- 
tual means  to  unite  their  majesties'  Pro- 
testant subjects  in  interest  and  affection," 
be  it  enacted  that  none  of  the  following 
statutes ;  23  Eliz.  c.  1 ;  29  Eliz.  c.  (3 ; 
1  Eliz.  c.  2,  §  14;  3  Jac.  c.  4;  3  Jac. 
c.  5 ;  nor  any  other  law  or  statute  of  this 
realm  made  against  papists  or  popish  re- 
cusants (except  the  25  Car.  II.  c.  2,  and 
the  30  Car.  II.  st.  2,  c.  1),  shall  be  con- 
strued to  extend  to  any  person  dissenting 
from  the  Church  of  England  that  shall 
take  the  oaths  of  allegiance  and  supre- 
macy and  make  and  subscribe  the  de- 
claration against  popeiy  required  by  30 
Car.  II. ;  and  such  persons  shall  not  be 
liable  to  any  pains  or  penalties  or  for- 
feitures mentioned  in  35  Eliz.  c.  1,  and 
22  Car.  II.  c.  1.      But  if  any  assembly  of 


persons  who  dissented  from  the  Church 
of  England  were  held  in  any  place  for 
religious  worship  with  the  doors  locked 
during  any  time  of  their  meeting,  they 
were  liable  to  the  penalties  of  all  the 
foregoing  laws  recited  in  the  act.  By 
§  8  it  was  provided  that  "  no  person  dis- 
senting from  the  Church  of  England,  in 
holy  orders,  or  pretended  holy  orders,  or 
pretending  to  holy  orders,  nor  any  teacher 
or  preacher  of  any  congregation  of  dis- 
senting Protestants,  that  shall  make  and 
subscribe  the  declaration  aforesaid  and 
take  the  said  oaths,"  "and  shall  also  de- 
clare his  approbation  of  and  subscribe 
the  articles  of  religion  mentioned  in  the 
statute  of  13  Eliz.  c.  1  (except  the  34th, 
35th,  and  36th,  and  these  words  of  the 
20th  article,  viz.  *  the  church  hath  power 
to  decree  rights  or  ceremonies,  and  au- 
thority in  controversies  of  faith,  and  yet'), 
shall  be  liable  to  any  of  the  pains  and 
penalties  of  the  17  Car.  II.  c.  2,  or  the 
penalties  mentioned  in  the  said  act  of  22 
Car.  II.  c.  1,  by  reason  of  preaching  at 
any  exercise  of  religion,  nor  to  the  pe- 
nalty of  lOOZ.  by  13  &  14  Car.  II.  c.  4, 
for  officiating  in  any  congregation  for  the 
exercise  of  religion  permitted  and  allowed 
by  this  act." 

The  benefits  conferred  by  the  Tolera- 
tion Act  were  subsequently  much  abridged 
by  the  Occasional  Communion  Bill,  which 
excluded  from  civil  offices  those  Noncon- 
formists who,  by  communion  at  the  altars 
of  the  Church,  were  by  the  provisions  of 
the  Test  Act  qualified  to  hold  them;  and 
by  the  Schism  Bill  (repealed  by  19  Geo. 

III.  c.  24),  which  restricted  the  work  of 
education  to  certificated  churchmen.  By 
5  Geo.  II.  c.  4,  it  was  .enacted  that  if 
any  "  mayor,  bailiff,  or  other  magistrate" 
should  go  in  his  gown  or  attended  by  the 
ensigns  of  his  office  to  any  public  meet- 
ing for  religious  worship,  he  should  be 
disabled  not  only  from  holding  such  office, 
but  any  public  office  or  employment 
whatsoever.  By  the  repeal  of  the  Cor- 
poration and  Test  Acts  in  1828  (9  Geo. 

IV.  c.  17)  [Established  Church,  p. 
851],  and  by  the  passing  of  the  acts  re- 
lating to  registration  and  marriage  dissen- 
ters have  been  allowed  the  peaceable  en- 
joyment of  their  religion. 

By  the  act  52  Geo.  III.  cap.  155,  it  is 
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provided  that  any  congregation  of  Pro- 
testants amounting  to  twenty  shall  be 
registered  in  the  Diocesan's  court  and  at 
the  quarter-sessions  of  the  peace,  under  a 
penalty  not  exceeding  20/.  nor  less  than 
20s.  The  cost  of  registering  at  the  quar- 
ter-sessions is  two  guineas.  Noncon- 
formist places  of  worship  may  be  regis- 
tered for  the  solemnization  of  marriages 
on  application  to  the  register-general  by 
certificate,  which  must  be  signed  by 
twenty  householders  who  have  used  such 
place  of  worship  for  one  year.  (6  &  7 
Wm.  IV.  c.  85,  §  18.)  Persons  who 
preach  or  teach  religion  in  a  noncon- 
formist place  of  worship  shall,  when  re- 
quired by  a  magistrate,  take  the  oath  and 
make  the  declaration  specified  in  19  Geo. 
III.,  professing  themselves  to  be  Chris- 
tians and  Protestants,  and  that  they  be- 
lieve the  Scriptures  to  contain  the  revealed 
will  of  God,  and  to  be  the  rule  of  doctrine 
and  practice.  A  nonconformist  preacher 
or  teacher  may  require  a  magistrate  to 
administer  the  above-mentioned  oath  and 
to  give  him  a  certificate  thereof.  This 
certificate  exempts  him  from  serving  in 
the  militia  and  certain  civil  oflSces,  in 
case  he  follows  no  other  secular  occupa- 
tion except  that  of  schoolmaster.  No 
congregation  is  allowed  to  meet  with  the 
door  locked  or  otherwise  fastened,  under 
penalty  of  a  sum  not  exceeding  20Z.  nor 
less  than  40s.  When  the  place  of  wor- 
ship is  duly  registered  and  the  preacher 
or  teacher  has  obtained  a  certificate  in 
the  manner  already  mentioned,  any  per- 
son who  wilfully  disturbs  the  minister  or 
any  one  of  the  congregation,  is  liable,  on 
conviction  at  the  quarter-sessions,  to  a 
penalty  of  40Z.  Dissenters  from  the 
church  are  now  in  some  respects  in  a 
better  position  than  those  who  belong  to 
it,  for  members  of  the  established  church 
are  not  within  the  benefit  of  the  Tolera- 
tion Acts.     [Law,  Criminal,  p.  217.] 

It  would  be  a  task  of  some  difficulty 
to  enumerate  the  various  sects  which  may 
be  classed  under  the  general  head  of  Non- 
conformists. The  chief  denouiiiiations  are 
the  Presbyterians,  Independents,  J3aptists, 
Wesleyan  and  Calvinistic  Methodists, 
and  Quakers.  Most  of  the  minor  sects 
of  dissenters  may  be  considered  as  only 
subdivisions  of  or  included  in  the  above 


denominations.      The  entire  number  of 
Protestant    dissenters    in    England    and 
I  Wales  has  been  estimated  at  2,500,000, 
including  the  Methodists,  who  may  amount 
;  to  about  1,200,000.    The  number  of  mar- 
I  riages  which  are  not  celebrated  in  con- 
formity with  the  rites  of  the  Established 
Church  represent  a  population  of  about 
'  1,160,000.      [Marriage,  p.   325.]     The 
;  most  numerous  classes   of  dissenters  in 
'  Scotland  originated  in  a  separation  from 
the  established   church  in  1740.     They 
are   called   generally  Secedei's.  and  are 
divided    into   Burghers,   Anti-Burghers, 
Original  Burghers,  and  Original  Seceders. 
j  There  are  also  the  body  of  dissenters 
called  the  Relief  Church,  who  separated 
from  the  establishment  in  1758;  and  the 
j  Free  Church,   who   separated  in    1842. 
1  The  only  considerable  body  of  Scottish 
i  dissenters  of  older   standing,  with  the 
\  exception  of  the  Episcopalians,  are  the 
Cameron ians,  or  Reformed  Presbyterian 
Synod,  who  are  the  representatives  of  the 
Covenanters  of  the  seventeenth  century. 
i  A  few  years  ago  Mr.  INIacculloch  calcu- 
;  lated  the  whole  number  of  dissenters  in 
'.  Scotland    (exclusive    of   about    140,000 
I  Roman  Catholics)  at  about  360,000  or 
j  380,000  persons.      In  Ireland,  exclusive 
1  of  the  Roman  Catholics,  who  alone  out- 
number the  adherents  of  the  established 
church  in  the  proportion  of  7^  to  one, 
the  principal  dissenters  are  the  Presby- 
terians, who  are  mostly  confined  to  the 
province  of  Ulster.     The  Irish  Presby- 
terians amount  to  between  600,000  and 
700,000,  and  are  more  than  twenty  times 
as  numerous  as  all  the  other  bodies  of 
dissenters  in  that  country  put  together. 

NON    COMPOS    MENTIS.       [Lu- 
nacy.] 

NON-RESIDENCE.     [Benefice,  p. 
348.] 

NORROY.  [IIeratjx] 
NOTARY.  This  word  is  derived  from 
the  Roman  name  notarins,  a  person  who 
was  so  called  from  his  taking  down  in 
notes  or  writing  (notte)  the  -words  of  a 
speaker.  The  iiotarii  were  in  fact  short- 
hand writers,  and  it  is  clear  from  many 
passages  of  ancient  M-riters  that  they  used 
symbols  of  abbreviation.  It  may  be  suffi- 
cient  to  quote  the  two  following  pas- 
sages : — 
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,Hic  et  scriptor  erit  felix  ciii  litera  verbum  est, 
Quique  TiotU  liiiguam  superat  cursumque  loqiientis, 
£xcipiens  longas  nova  per  compendia  voces.' 

Manilius,  Astronom. 

'  Currant  verba  licet,  manus  est  velocior  illis, 
Nondum  lingua  suum,  dextra  peregit  opus.' 

Martial,  Epig.  xii.  208. 

It  seems  that  they  were  also  employed 
to  take  down  a  man's  will  in  writing. 
The  notarii  were  often  slaves.  The 
word  is  also  sometimes  used  to  designate 
a  secretary  to  the  princeps  or  emperor. 
(Ausonius,  Epig.,  136 ;  Gregor.  Nazianz., 
in  the  letter  inscribed  rep  NoT«p/^ ;  Au- 
gustin,  lib.  ii.,  '  De  Doctrina  Christiana  •/ 
I)ig.  29,  tit.  1,  sec.  40 ;  Lampridius, 
Alex.  Sev.,  28 ;  see  also  the  references  in 
Facciolati,  Notarius.) 

In  the  fourth  century  the  notarii  were 
called  Exceptores,  and  were  employed 
by  the  governors  of  the  Roman  provinces 
to  draw  up  public  documents.  But  the 
persons  mentioned  under  the  later  Roman 
law,  who  corresponded  most  nearly  to 
the  modern  notary,  are  called  tabelliones ; 
their  business  was  generally  to  draw  up 
contracts,  wills,  and  other  instruments. 
The  forty-fourth  Novel  treats  specially 
of  the  tabelliones  (nepl  ruv  av^L^oXaio- 
ypacpwv) ;  and  they  are  spoken  of  in 
various  other  parts  of  the  Novels,  and  in 
the  Code.  (Cod.  xi.,  tit.  53,  &c.)  It 
appears  clear  that  as  the  word  notarius 
is  the  origin  of  the  modem  term  notary, 
so  the  tabellio  is  the  person  from  whom 
were  derived  the  functions  of  the  modern 
notary  public. 

It  is  impossible  to  say  when  persons 
under  the  name  and  exercising  the  func- 
tions of  notaries  were  first  known  in 
England.  Spelman  cites  some  charters 
of  Edward  the  Confessor  as  being  exe- 
cuted for  the  king's  chancellor  by  notaries. 
(Gloss,  tit.  Notarius.)  "Notaries,"  are 
mentioned  with  "procurators,  attomies, 
executors,  and  maintainours,"  in  the  stat. 
of  27  Edward  III.  c.  1.  They  were 
officers  or  ministers  of  the  ecclesiastical 
courts,  and  may  therefore  have  been  in- 
troduced into  this  country  at  a  very  early 
period.  It  is  generally  supposed  that  the 
power  of  admitting  notaries  to  practise 
was  vested  in  the  archbishop  of  Canter- 
burv  by  the  25  Hen.  VIII.  c.  21,  §  4. 
The  term  of  service  and  the  manner  of 


admission  to  practise  are  regulated  by 
the  41  Geo.  III.  c.  79,  amended  by 
6  &  7  Vict.  c.  90  The  first  of  these 
acts  prescribed  that  no  person  in  England 
should  act  as  a  public  notary  or  do  any 
notarial  act  unless  he  was  duly  sworn, 
admitted,  and  enrolled  in  the  court 
wherein  notaries  have  been  accustomarily 
sworn,  admitted,  and  enrolled.  By  41 
Geo.  III.  a  person  must  also  have  been 
bound  by  contract  in  writing,  or  by  in- 
denture of  apprenticeship,  to  serve  as  a 
clerk  or  apprentice  for  seven  years  to  a 
public  notary,  or  to  a  scrivener  using  his 
art  and  mystery  according  to  the  privi- 
lege and  custom  of  the  city  of  London, 
and  also  being  a  notary,  who  has  been 
duly  sworn,  admitted,  and  enrolled ;  but 
in  the  preamble  to  the  act  6  &  7  Vict,  it 
is  stated  that  "  whereas  doubts  have  arisen 
whether  a  public  notary,  being  also  an 
attorney,  solicitor,  or  proctor,  can  have, 
and  retain  any  person  to  serve  him  as 
a  clerk  or  apprentice  in  his  profession  or 
business  of  a  public  notary,  and  also  at 
the  same  time  as  that  of  an  attorney, 
solicitor,  or  proctor,  and  whether  such 
service  is  in  conformity  with  the  pro- 
visions of  the  said  act"  (41  Geo.  III.  c. 
79);  and  it  is  then  enacted  that  persons 
who  have  so  served  are  not  disqualified  ; 
but  no  public  notary  can  retain  a  clerk 
unless  in  actual  practice  ;  and  by  6  &  7 
Vict,  a  term  of  five  years  is  sufficient 
An  affidavit  of  the  execution  of  the  con- 
tract must  also  be  made  and  filed,  as 
the  act  prescribes,  in  the  proper  court, 
and  the  affidavit  must  be  produced  and 
read  at  the  time  of  the  person's  admission 
and  enrolment  as  a  public  iiotary,  in  the 
Court  of  Faculties,  which  is  the  proper 
couit  for  admitting  and  enrolling  notaries. 
The  proper  persons  for  taking  and  filing 
the  affidavits  are  the  master  of  the  facul- 
ties of  the  archbishop  of  Canterbury,  in 
London,  his  surrogates  or  commissioners. 
The  Master  of  the  Faculties  is  authorized 
by  the  act  6  &  7  Vict,  to  make  rules 
requiring  testimonials  or  proofs  as  to  the 
character,  integrity,  ability,  and  compe- 
tency of  persons  who  apply  for  admission 
or  re-admission;  but  from  his  decision 
there  is  an  appeal  to  the  Lord  Chancellor. 
Persons  who  act  as  notaries  for  reward, 
without    being    properly    admitted   and 
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enrolled,  are  liable  for  every  offence  to 
forfeit  and  pay  the  sum  of  50Z. ;  but 
British  consuls  abroad  are  empowered  to 
perform  notarial  acts  (6  Geo.  IV.  _  c. 
87,  §  20).  The  licence  or  commission 
for  acting  as  a  notary  in  England  requires 
a  stamp  duty  of  30/.,  and  in  Scotland  one 
of  20/.  An  annual  certificate  is  also  re- 
quired. Notaries  public  who  practise 
M  ithin  the  jurisdiction  of  the  incorporated 
Company  of  Scriveners  of  London  must 
become  members  of  and  take  their  freedom 
of  that  company  under  the  acts  of  the 
41st  Geo.  III.  and  6  &  7  Vict.  Instead 
of  the  oath  of  office  formerly  taken,  the 
act  6  &  7  Vict,  requires,  in  addition  to  the 
oaths  of  allegiance  and  supremacy,  a  new 
aath*  for  the'honest  and  faithful  discharge 
tif  their  duties ;  the  oaths  of  allegiance 
and  supremacy  are  dispensed  with  in 
cases  provided  for  by  law ;  and  a  decla- 
ration is  substituted  for  an  oath  under 
<iinnlar  circumstances. 

The  original  business  of  notaries  was 
</)  make  all  kinds  of  legal  instruments : 
they  are  often  spoken  of  in  former  times 
as  the  persons  who  made  wills  (Shepherd's 
Touchstone,  vol.  ii.,  407,  Preston's  ed.) ; 
but  the  attorney  and  solicitor  have  now 
got  possession  of  this  part  of  their  busi- 
ness. In  practice  their  business  is  now 
'imited  to  the  attestation  of  deeds  and 
writings  for  the  purpose  of  giving  them 
such  authenticity  as  shall  make  them  ad- 
missible as  evidence  in  other  countries,  but 
principally  such  as  relate  to  mercantile 
transactions.  It  is  also  their  business  to 
make  protests  of  bills  of  exchange.  They 
also  receive  and  take  the  affidavits  of 
mariners  and  masters  of  ships.  Notaries 
are  mentioned  with  serjeants-at  law,  bar- 
risters, solicitors,  attorneys,  and  others 
(44  Geo.  III.  c.  98,  §  13),  as  the  per- 
sons who  may,  for  fee  or  reward,  draw 


•  TIk;  oatli  is  as  follows  : — "  I,  A.  IJ.,  do  swear, 
Tliat  I  will  faithfully  exercise  the  oflice  of  a  Pub- 
lic NotJMry :  I  will  faithfully  make  fontracts  or 
Instruments  for  or  between  any  party  or  parties 
requiring  tlie  same,  and  I  will  not  addor  diminish 
anything  without  the  consent  of  such  party  or 
parties  that  may  alter  the  substance  of  the  fact ;  I 
will  not  make  or  attest  any  act,  contract,  or  instru- 
ment in  whicli  I  shall  know  there  is  violence  or 
fraud  ;  and  in  all  things  I  will  act  uprightly  and 
justly  in  the  business  of  a  public  notary,  accord- 
ing to  the  best  of  my  skill  and  ability."" 
VOL.  II. 


or  prepare  conveyances  or  deeds  relating 
to  real  or  personal  estate,  or  proceedingb 
in  law  or  equity.  A  recent  act  (5th  & 
6th  William  IV.  c.  70,  6  5)  provides 
that  in  cases  of  such  actions  or  suits  being 
brought  in  any  court  of  law  or  equity 
within  any  of  the  territories  or  depen- 
dencies of  Great  Britain  abroad,  as  in  the 
act  mentioned,  public  notaries,  with  other 
persons  named  in  the  act,  are  authorized 
to  receive  solemn  declarations  in  writing, 
in  the  form  prescribed  by  the  act;  and 
such  declarations,  when  certified  under 
their  signature  and  seal,  and  transmitted, 
shall  be  allowed  in  all  such  actions  and 
suits  to  have  the  same  force  as  if  the  per- 
sons making  the  declarations  had  ap- 
peared and  sworn  or  affirmed  the  matters 
therein  contained  in  open  court,  or  upon 
a  commission  issued  for  the  examination 
of  witnesses. 

NOTE    AND    BILL.      [Money,   p 
358.] 

NOTES,  BANK.    [Bank  ;  Money,  p 
355.] 

NOVELLA.  [Justinian's  Legis- 
lation.] 

NUISANCE,  or  NUSANCE,  is  a 
term  derived  immediately  from  the 
French  nuisance,  and  ultimately  from  the 
Latin  nocere  "  to  hurt ;"  it  signifies  an 
unlawful  act  or  omission  which  occasions 
annoyance,  damage,  or  inconvenience  to 
others.  Nuisances  may  either  be  illegal 
acts  or  omissions  of  legal  duties,  and  are 
of  two  kinds,  common  or  public  nuisances, 
which  aftect  all  persons,  and  private 
nuisances,  which  injure  individuals. 
Among  common  nuisances  are,  annoy- 
ances in  highways,  public  bridges,  or  navi- 
gable rivers,  which  are  produced  by  ren- 
dering the  passage  inconvenient  or  dan- 
gerous, either  positively  by  actual  destruc- 
tion, or  negatively  by  omitting  to  repair  in 
cases  where  the  law  imposes  the  duty  of 
repairing. 

Noxious  processcb  of  trade  or  manu- 
facture in  towns  are  common  nnisauces 
by  reason  of  the  danger  to  the  health  of 
the  inhabitants;  and  brotheks,  disorderly 
alehouses,  gaming-liouses,  and  unlicensed 
stage-plays  are  held  to  be  common  nui- 
sances, both  on  accotmt  of  the  injury 
alleged  to  be  done  by  them  to  public  mo- 
rals and  of  the  diiug'-r  to  the  public  peace 
2  F 
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by  drawing  together  dissolute  persons. 
The  remedy  for  a  public  nuisance  is  by 
presentment  or  indictment;  and  the 
offender,  upon  conviction,  may  be 
punished  by  fine  and  imprisonment.  It 
is  said  also  that  in  the  case  of  a  positive 
obstruction  to  the  free  enjoyment  of  a 
public  right,  it  may  form  part  of  the 
judgment  that  the  offender  shall  remove 
the  nuisance  at  his  own  cost;  "and  it 
seemeth  to  be  reasonable,"  says  Hawkins 
(book  i.,  ch.  75,  sect.  15),  that  those  who 
are  convicted  of  any  other  common  nui- 
sance should  also  have  the  like  judg- 
ment." 

Private  nuisances  are  annoyances 
which  affect  individuals  only.  Thus,  if 
my  neighbour  builds  a  house  so  near  to 
mine  that  he  obstructs  my  ancient  lights, 
or  throws  the  water  from  his  roof  upon  my 
house  or  land,  this  is  a  private  nuisance  ; 
so  also  if  he  keeps  noisome  animals,  or 
sets  up  an  offensive  trade  or  hazardous 
manufactory  so  near  to  my  dwelling- 
house  that  the  free  enjoyment  of  my  pro- 
perty is  interrupted  either  by  injury  to 
my  health  or  comfort,  or  the  apprehension 
of  danger.  The  remedy  for  a  private 
nuisance  is  an  action  upon  the  case,  in 
which  damages  may  be  recovered  accord- 
ing to  the  injury  sustained. 

The  abatement  of  a  nuisance  is  literally 
the  heating  down  or  destruction  of  a  nui- 
sance. A  man  may  abate  a  nuisance, 
that  is,  remove  it,  if  he  commits  no 
breach  of  the  peace  in  abating  it,  and  does 
no  more  injury  to  the  thing  which  is  a 
nuisance  than  is  necessarj'  for  abating 
it.  If  a  gate  or  other  obstacle  is  placed 
across  a  public  road,  any  man  may  abate 
•t ;  and  if  a  man  builds  a  wall,  for  instance, 
which  obstructs  a  man's  ancient  lights, 
he  may  pull  down  the  wall,  subject  to  the 
condition  already  mentioned. 

NULLIFICATION.  [United 

States,  Constitution  of.] 

NULLITY  OF  MARRIAGE.  [Mar- 
riage, p.  326.] 

NUN.     [Monk,  p.  365.] 

NUNCIO  {Nunzio,  in  Italian;  Nun- 
tius  in  Latin)  signifies  a  messenger,  but 
is  used  more  particularly  to  designate 
the  ambassadors  sent  by  the  pope  to 
foreign  courts.  The  nuncio  is  generally 
K  prelate  of  the  '^ourt  of  Rome;  if  a 


cardinal,  he  is  styled  "  legate."  Previous 
to  the  Council  of  Trent,  the  papal  nuncios 
in  foreign  countries  acted  as  judges,  in 
the  first  instance,  of  matters  which  were 
within  ecclesiastical  jurisdiction;  but 
since  that  time  they  have  acted  as  judges 
of  appeal  from  the  decisions  of  the  re- 
spective bishops,  in  those  countries  only 
which  are  subject  to  the  decretals  and 
discipline  of  the  council  of  Trent.  In 
other  kingdoms  and  states,  such  as  France, 
Austria,  Tuscany,  &c.,  which,  though 
Catholic,  hold  themselves  independent  of 
the  court  of  Rome  in  matters  of  dis- 
cipline, the  nuncio  has  no  jurisdiction 
whatever,  and  has  merely  a  diplomatic 
character,  like  the  minister  of  any  other 
foreign  power.  [Legate.]  (Pere  Richard, 
Bihliotheqiie  Sacre'e,  art.  "  Nonce.") 
NUNCUPATIVE  WILL.     [Will.] 
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OATH.  Oaths  have  been  in  use  in  all 
countries  of  which  we  have  any  exact  , 
information,  and  it  is  probable  tHat  there  | 
is  no  nation  which  has  any  clear  notion  i 
of  a  Supreme  Being,  or  of  superior 
beings,  that  does  not  make  use  of  oaths  | 
on  certain  solemn  occasions.  An  oath  \ 
may  be  described  generally  as  an  appeal  ; 
or  address  to  a  superior  being,  by  which 
the  person  making  it  engages  to  declare  i 
the  truth  on  the  occasion  on  which  he 
takes  the  oath,  or  by  which  he  promises  \ 
to  do  something  hereafter.  The  person 
who  imposes  or  receives  the  oath,  imposes  ' 
or  receives  it  on  the  supposition  that  the  ] 
person  making  it  apprehends  some  evil  j 
consequences  to  himself  from  the  superior  j 
Being,  if  he  should  violate  the  oath.  j 
The  person  taking  the  oath  may  or  may  \ 
not  fear  such  consequences,  but  the  value  j 
of  the  oath  in  the  eyes  of  him  who  re-  j 
ceives  or  imposes  it  consists  in  the  opinion  , 
which  he  has  of  its  influence  over  the  j 
person  who  takes  it.  An  oath  may  be  taken  j 
voluntarily,  or  it  may  be  imposed  on  u  ] 
person  under  certain  circumstances  by  a  i 
political  superior ;  or  it  may  be  the  only  \ 
condition  on  which  the  assertion  or  de-  ■ 
claration  of  a  person  shall  be  admitted  '; 
as  evidence  of  any  fact.  ■ 

The  form  of  taking  the  oath  has  varied         i 
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greatly  in  different  countries.  Among 
the  Greeks,  a  person  sometimes  placed 
his  hand  on  the  altar  of  the  deity  by 
whom  he  swore ;  but  the  forms  of  oaths 
were  almost  as  various  as  the  occasions. 
Oaths  were  often  used  in  judicial  pro- 
ceedings among  the  Greeks.  The  Di- 
castae,  who  were  judges  and  jurymen, 
gave  their  verdict  upon  oath.  The 
Heliastic  oath  is  stated  at  length  in  the 
speech  of  Demosthenes  against  Timo- 
crates  (c.  Sf)).  It  does  not  appear  that 
the  oath  was  always  imposed  on  wit- 
nesses in  judicial  proceedings ;  and  yet 
it  appears  that  sometimes  witnesses  gave 
their  evidence  on  oath  :  perhaps  the  oath 
on  the  part  of  witnesses  was  generally 
voluntary.  (Demosth.,  Uphs  "Acpo^oe 
M'eyS,  c.  16;  Kara  Kovwyos,  C.  10;  and 
Meier  and  Schomann,  Att.  Process.,  p. 
675.) 

In  the  Koman  jurisprudence,  an  oath 
was  required  in  some  cases  from  the 
plaintiff,  or  the  defendant,  or  both.  Thus 
the  oath  of  calumny  was  required  from  the 
plaintiff,  wliich  was  a  solemn  declaration 
that  he  did  not  prosecute  his  suit  for  any 
fraudulent  or  malicious  purpose.  The 
offence  of  false-swearing  was  perjurium, 
perjury;  but  it  was  considered  a  less 
offence  in  a  party  to  a  suit  when  the  oath 
was  imposed  by  a  judex  than  when  it 
was  voluntary.  It  does  not  appear  that 
in  civil  proceedings  witnesses  were  ne- 
cessarily examined  on  oath;  but  v/it- 
nesses  appear  to  have  been  examined  on 
oath  in  the  judicia  publica,  which  were 
criminal  proceedings.  The  title  in  the 
Dujast,  '  De  Testibus '  (22,  tit.  5),  makes 
no  mention  of  the  oath,  though  it  sp.-aks 
of  punishment  being  inflicted  on  wit- 
nesses who  bore  false  testimony. 

The  law  of  England,  as  a  general  rule, 
requires  all  evidence  or  testimony  for 
judicial  purposes  to  be  given  on  oath, 
and  all  persons  may  be  sworn  as  wit- 
nesses who,  being  questioned  on  the 
occasion  of  taking  the  oath,  will  declare 
their  belief  in  the  existence  of  God,  in 
a  future  state  of  rewards  and  punish- 
ments, and  who  will  further  declare  their 
belief  that  perjury  will  be  punished  by 
the  Deity.  This  rule  permits  all  persons, 
of  all  religious  persuasions,  who  profess 
to  have  the  nect^ssary  belief,  to  be  sworn 


as  witnesses;  and  it  excludes  all  othei 
persons  from  being  witnesses.  A  Jew 
a  Mohammedan,  and  a  Hindu  may  be 
sworn  as  witnesses,  but  they  must  se- 
verally take  the  oath  in  that  form  which 
is  sanctioned  by  the  usage  of  their 
country  or  nation,  and  which  they  se- 
verally consider  to  be  binding.  It  follows 
that  a  person  who  professes  atheism,  or 
who  does  not  profess  such  belief  aa  is 
stated  above,  cannot  be  sworn,  and  con- 
sequently cannot  be  admitted  to  give 
testimony  for  judicial  purposes.  Children 
also  who  are  too  young  to  understand 
the  nature  of  an  oath,  and  adults  who 
are  too  ignorant  or  too  weak  in  intellect 
to  understand  what  is  meant  by  an  oath, 
cannot  be  sworn  as  witnesses.  The  of- 
fence of  declaring  what  is  false,  when 
a  witness  is  examined  upon  oath,  consti- 
tutes Perjury.    [Law,  Criminal,  p.  25.] 

Declarations  made  by  a  person  under 
the  apprehension  of  immediate  death  are 
generally  admitted  as  evidence  in  judi- 
cial proceedings,  when  properly  verified  ; 
for  it  is  considered  that  the  circumstances 
in  which  the  person  is  placed  at  the  time 
of  making  the  declaration,  furnish  as 
strong  motives  for  veracity  as  the  obli- 
gation of  an  oath.  Quakers  also,  in  all 
civil  cases,  were  allowed  by  the  statute 
7  &  8  Wra.  III.  c  34,  to  give  their 
evidence  on  affirmation ;  and  now  the 
affirmation  of  Quakers  and  Moravians  is 
admissible  in  all  judicial  proceedings, 
both  civil  and  criminal.  When  a  de- 
fendant in  chancery  is  entitled  to  privi- 
lege of  peerage,  or  as  a  lord  of  parliament, 
he  is  required  to  give  his  answer  to  a  bill 
upon  honour  only  ;  and  in  the  case  of  a 
corporation,  the  corporate  body  defend- 
ants put  in  their  answer  under  their  com- 
mon seal.  Other  defendants  are  required 
to  put  in  their  answer  upon  oath.  Foi' 
other  matters  connected  with  judicial 
evidence  see  Evidknce. 

An  oath  is  required  in  England  in  a 
great  many  cases  besides  judicial  pro- 
ceedings, as  for  instance,  on  admission 
to  places  of  public  trust,  and  on  a  variety 
of  other  occasions.  By  an  act  of  the  5 
&  G  Wm.  IV.  c.  62,  the  lords  of  the 
Treasury  are  empowered  to  substitute  a 
dechn-ation  in  lieu  of  an  oath,  solemn 
affirmation,  or  affidavit,  in  a  variety  oi 
2  ¥  2 
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cases,  such  as  relate  to  the  revenues  of 
Customs  or  Excise,  the  Post-Office,  and 
other  departments  of  administration  men- 
tioned in  the  second  section  of  this  act. 
This  act  also  substitutes  declarations  in 
lieu  of  oaths,  solemn  affirmations,  and 
affidavits,  in  various  other  cases  enu- 
merated in  the  act ;  for  instance,  where 
a  person  seeks  to  obtain  a  patent  under 
the  Great  Seal.  Justices  of  the  peace 
and  others  are  (§  13)  prohibited  from 
administering  or  receiving  oaths,  affi- 
davits, or  solemn  affirmations,  touching 
any  matter  or  thing  whereof  such  justice 
or  other  person  has  not  cognizance  or 
jurisdiction  by  some  statute  in  force  at 
the  time;  with  certain  exceptions  how- 
ever, specified  in  the  latter  part  of  this 
section.  The  object  of  this  section  was 
to  put  an  end  to  the  practice  of  adminis- 
tering and  receiving  oaths  and  affidavits 
voluntarily  made  in  matters  not  the  sub- 
ject of  any  judicial  inquiry,  nor  in  any- 
wise pending  or  at  issue  before  the  person 
by  whom  such  oaths  or  affidavits  were 
administered  or  received.  But  this  act 
does  not  extend  or  apply  to  cases  where 
the  oath  of  allegiance  then  was  or  there- 
after might  be  required  to  be  taken  by 
any  person  who  may  be  appointed  to  any 
office ;  nor  does  it  extend  or  apply  to  any 
oath,  solemn  affirmation,  or  affidavit, 
which  then  was  or  thereafter  might  be 
made  or  taken,  or  required  to  be  made  or 
taken,  in  any  judicial  proceeding,  in  any 
court  of  justice,  or  in  any  proceeding  for 
or  by  way  of  summary  conviction  before 
any  justice  of  the  peace.  (§  7.)  Persons 
who  wilfully  and  corruptly  make  or 
subscribe  any  declaration,  under  the 
provisions  of  this  act,  knowing  the  same 
to  be  untrue  in  any  material  particular, 
are  declared  (§  21)  to  be  guilty  of  a 
misdemeanor.  The  statute  of  1  &  2 
Vict.  c.  77,  provides  the  same  privilege 
of  solemn  affirmation  for  persons  who 
have  been  Quakers  or  Moravians,  and 
have  ceased  to  be  such,  but  still  entertain 
conscientious  objections  to  the  taking  of 
an  oath,  as  they  would  have  enjoyed  if 
they  were  still  Quakers  or  Moravians. 

As  oaths  may  be  either  voluntary  or 
may  be  imposed  by  a  political  superior, 
60  they  may  be  imposed  either  on  extra- 
judicial or  on  judicial  occasions.     Oaths 


which  are  imposed  on  occasion  of  judicial 
proceedings  are  the  most  frequent  in  this 
country,  and  the  occasions  are  the  most 
important  to  the  interests  of  society.  The 
principle  on  which  an  oath  is  administer- 
ed on  judicial  occasions  is  this  :  it  is  sup- 
posed that  an  additional  security  is  there- 
by acquired  for  the  veracity  of  him  who 
takes  the  oath.  Bentham,  in  his  'Ra- 
tionale of  Evidence,'  on  the  contrary, 
affirms  that  *'  whether  principle  or  expe- 
rience be  regarded,  the  oath  will  be  found, 
in  the  hands  of  justice,  an  altogether  use- 
less instrument ;  in  the  hands  of  injustice, 
a  deplorably  serviceable  one  ;"  "  that  it  is 
inefficacious  to  all  good  purposes,'"  aud 
"  that  it  is  by  no  means  inefficacious  to 
bad  ones." 

The  three  great  sanctions  or  securities 
for  veracity  in  a  witness,  or,  to  speak 
perhaps  more  correctly,  the  three  great 
sanctions  against  mendacity  in  a  witness, 
are,  the  punishment  legally  imposed  on  a 
person  who  is  convicted  of  false  swearing, 
the  punishment  inflicted  by  public  opinion 
or  the  positive  morality  of  society,  and 
the  fear  of  punishment  from  the  Deity, 
in  this  world  or  the  next,  or  in  both. 
The  common  opinion  is,  that  all  the 
three  sanctions  operate  on  a  witness, 
though  they  operate  on  different  witnesses 
in  very  different  degrees.  A  man  who 
does  not  believe  that  the  Deity  Avill 
punish  false  swearing  can  only  be  under 
the  influence  of  the  first  two  sanctions ; 
and  if  his  character  is  such  that  it  cannot 
be  made  worse  than  it  is,  he  may  be  under 
the  influence  of  the  first  sanction  only. 
Bentham  affirms  that  the  third  sanction 
only  appears  to  exercise  an  influence  in 
any  case,  because  it  acts  in  conjunction 
with  "  the  two  real  and  efficient  sanctions," 
"the  political  sanction  and  the  moral  or 
popular  sanction ;"  and  that  if  it  is  strip- 
ped of  those  accompaniments,  its  impo- 
tence will  appear  immediately. 

Bentham's  chief  argument  is  as  follows . 
"  that  the  supposition  of  the  efficiency  of 
an  oath  is  absurd  in  principle.  It  as- 
cribes to  man  a  power  over  his  Maker. 
It  supposes  the  Almighty  to  stand  en- 
gaged, no  matter  how,  but  absolutely 
engaged,  to  inflict  on  every  individual 
by  whom  the  ceremony,  after  having 
be«n  performed,  has  been  profaned,— a 
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punishment  (no  matter  what)  which,  but 
for  the  ceremony  and  the  profanation,  he 
•would  not  have  inflicted.  It  supposes 
him  thus  prepared  to  inflict,  at  command, 
and  at  all  times,  a  punishment,  which, 
being  at  all  times  the  same,  at  no  time 
bears  any  proportion  to  the  offence.'' 
Again  :  "  either  the  ceremony  causes 
punishment  to  be  inflicted  by  the  Deity, 
in  cases  where  otherwise  it  would  not 
have  been  inflicted;  or  it  does  not.  In 
the  former  case  the  same  sort  of  authority 
is  exercised  by  man  over  the  Deity,  as 
that  which,  in  English  law,  is  exercised 
over  the  judge  by  the  legislator,  or  over 
the  sheriff  by  the  judge.  In  the  latter 
case  the  ceremony  is  a  mere  form  without 
any  useful  etTect  whatever." 

The  absurdity  of  this  argument  hardly 
needs  to  be  exposed.  He  who  adminis- 
ters the  oath,  by  virtue  of  the  power 
which  he  has  to  administer  it,  and  the 
political  superior  who  imposes  the  oath, 
may  either  believe  or  not  believe  that 
the  Deity  will  punish  false  swearing,  and 
it  is  quite  immaterial  to  the  question 
which  of  the  two  opinions  they  entertain. 
That  which  gives  the  oath  a  value  in  the 
eyes  of  him  who  administers  it,  or  of  that 
iK)litical  superior  who  imposes  it,  is  the 
opinion  of  the  person  who  takes  the  oath  ; 
and  if  the  individual  who  takes  the  oath 
believes  that  the  Deity,  in  case  it  is  pro- 
faned, will  inflict  a  punishment  which 
otherwise  he  would  not  inflict,  the  object 
of  him  who  enforces  the  oath  is  accom- 
plished, and  an  additional  sanction  against 
mendacity  is  secured.  It  matters  not 
whether  the  Deity  will  punish  or  not, 
nor  whether  he  who  enforces  the  oath 
believes  that  he  will  punish  or  not :  if  he 
who  takes  the  oath  believes  that  the 
Deity  will  punish  false  swearing,  that  is 
sufficient  to  show  that  the  oath  is  of  itself 
a  sanction. 

The  fear  of  legal  punishment  is  ad- 
mitted by  Ik'utham  to  be  a  sanction 
against  mendacity.  But  the  legal  punisli- 
nient  may  or  may  not  overtake  the 
offender.  Legal  punishment  may  follow 
ietection,  but  the  perjury  may  not  be 
detected,  and  therefore  not  punished. 
Is  the  oath,  or  would  a  dcckvration  with- 
out oath  be,   "  a  im-re  fb/m  without  any 


useful  effect  whatever,"  because  the  legal 
punishment  may  not,  and  frequently  does 
not  overtake  the  offender  ?  When  a 
Greek  or  a  Roman  swore  by  his  gods,  iu 
whose  existence  he  believed,  and  who, 
being  mere  imaginations,  could  not  pu- 
nish him  for  his  perjuiy,  v/as  not  his 
belief  in  their  existence  and  their  power 
and  willingness  to  punish  perjury  a  sanc- 
tion against  mendacity?  All  antiquity 
at  least  thought  so. 

There  are  occasions  on  which  oaths 
are  treated  lightly,  on  which  he  who  im- 
poses the  oath,  he  who  takes  it,  and  the 
community  who  are  witnesses  to  it,  treat 
the  violation  of  it  as  a  trivial  matter. 
Such  occasions  as  these  furnish  Bentham 
with  arguments  against  the  efficacy  of 
oaths  on  all  occasions.  Suppose  we  ad- 
mit, with  Bentham,  as  we  do  merely  for 
the  sake  of  the  argument,  that  "  on  some 
occasions  oaths  go  M-ith  the  English 
clergy  for  nothing;"'  and  this,  notwith- 
standing the  fact,  which  nobody  can 
doubt,  "  that  among  the  English  clergy 
believers  are  more  abundant  than  un- 
believers.'* The  kind  of  oaths  "  which 
go  for  nothing"  are  not  mentioned  by 
Bentham,  but  they  may  be  conjectured. 
Now,  if  all  oaths  went  for  nothing  with 
the  clergy,  or  with  any  other  body  of 
men,  the  dispute  would  be  settled.  But 
this  is  not  the  fact.  If  in  any  way  it  has 
become  the  positive  morality  of  any  body 
of  men  that  a  certain  kind  of  oath  should 
go  for  nothing,  each  individual  of  that 
body,  with  respect  to  that  kind  of  oath, 
has  the  opinion  of  his  body.  He  does 
not  believe  that  such  oath,  if  broken,  will 
bring  on  him  divine  punishment,  and 
therefore  such  oath  is  an  idle  ceremony. 
But  if  there  is  any  oath  the  violation  of 
wliich  he  thinks  will  bring  on  him  divine 
punishment,  his  opinion  as  to  that  kind 
of  oath  is  not  at  all  affected  by  his  opinion 
as  to  the  other  kind  of  oath.  Now, 
oaths  taken  on  judicial  occasions  are  by 
the  mass  of  mankind  considered  to  be 
oaths  the  violation  of  which  will  bring 
some  punishment  some  time,  and  therefore 
tiie^  have  an  influence  on  the  great  ma- 
jority of  those  who  take  them.  Whether 
society  will  in  time  so  far  improve  as  to 
render  it  safe  to  dispense  w  ith  this  cer«- 
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mony  in  judicial  proceedings,  cannot  be 
affirmed  or  denied ;  but  a  legislator  who 
knows  what  man  now  is,  will  require 
better  reasons  for  the  abolition  of  judicial 
oaths  than  Bentham  has  given. 

How  far  the  requisition  of  an  oath  may 
be  injurious  in  excluding  testimony  in 
certain  cases,  and  how  far  oaths  on  so- 
lemn and  important  occasions  may  be 
made  most  efficacious,  and  in  what  cases 
it  may  be  advisable  to  substitute  declara- 
tions in  lieu  of  oaths,  are  not  matters  of 
consideration  here.  It  is  enough  here  to 
show  that  an  oath  is  a  sanction  or  security 
to  some  extent,  if  the  person  who  takes 
it  fears  divine  punishment  in  case  he 
should  violate  it ;  and  that  this,  and  no 
other,  is  the  ground  on  which  the  oath  is 
imposed. 

Indeed  it  is  evident  that  in  English 
procedure  the  professed  opinion  or  belief 
of  the  person  who  lakes  the  oath  is  the 
only  reason  for  which  courts  of  justice 
either  admit  or  refuse  to  receive  his 
evidence ;  and  this  is  shown  by  the 
questions  which  may  be  put  to  a  witness 
when  he  comes  to  deliver  his  evidence 
in  a  court  of  justice. 

There  is  some  difficulty  in  stating  ac- 
curately how  flxr  oaths  were  required 
from  witnesses  in  Roman  procedure 
under  the  republic  and  the  earlier  em- 
perors. In  addition  to  what  has  been 
stated,  the  reader  may  refer  to  Cicero, 
Pro  Q.  Rote.  ComoecL,  c.  15,  &c. ;  and 
Noodt,  Op.  Omn.,  ii.  479,  '  De  Testibus.' 
By  a  constitution  of  Constantine,  all  wit- 
nesses were  required  to  give  their  testi- 
mony on  oath;  and  this  was  again  de- 
clared by  a  constitution  of  Justinian. 
(Cod.  4,  tit.  20,  s.  9,  1(J,  19.) 

Many  persons  conscientiously  object 
to  the  takmg  of  an  oath  on  religious 
grounds,  and  particularly  with  reference 
to  our  Saviour's  prohibition  {Matth.  v. 
33).  On  the  subject  of  oaths  in  general 
the  reader  may  consult  Grotius,  De  Jure, 
B.  &  P.,  lib.  ii,  c.  13;  Paley's  Moral 
Philosophy ;  Tyler's  Origin  and  History 
of  Oaths  ;  the  Law  Magazine,  vol.  xii.; 
and  the  work  of  Bentham  already  re- 
ferred to. 

OFFERINGS.     [Tithes.] 

OFFICE  FOUND.    By  the  wmmon 


law  of  England,  where  the  king  is  en- 
titled, upon  the  occurrence  of  certain 
events,  to  take  possession  of  real  or  per- 
sonal property  previously  belonging  to  a 
subject,  the  facts  upon  which  the  king's 
title  accrues  must  be  first  ascertained  by 
an  inquisition  or  inquest  of  office.  This 
inquiry  is  executed  by  some  officer  of  the 
crown,  such  as  the  escheator,  coroner,  or 
sheriff,  or  persons  specially  commis- 
sioned for  the  purpose,  and  the  facts  are 
ascertained  by  a  jury  of  an  indeterminate 
number,  but  consisting  usually,  though 
not  necessarily,  of  twelve  men.  Such  in- 
quests were  much  more  frequent  before 
the  abolition  of  military  tenures,  when 
inquisitions  post  mortem  were  instituted 
upon  the  death  of  any  of  the  king's 
tenants,  to  inquire  of  what  lands  he  died 
possessed,  and  of  any  other  matters  tend- 
ing to  establish  the  king's  rights  respect- 
ing the  property  of  the  deceased.  [Jury.] 
When  an  inquisition  of  this  kind  has 
been  executed  and  returned,  it  is  said  to 
be  an  office  found.  Thus  where  treasure 
has  been  discovered  under  circumstances 
which  do  not  give  it  to  the  owner  of  the 
land,  an  inquest  is  held,  and  the  king, 
upon  office  found,  takes  it ;  and  where  a 
person  of  illegitimate  birth  dies  intestate, 
the  king  (if  he  is  the  immediate  lord  of 
the  fee),  upon  office  found,  is  entitled  to 
all  his  land :  in  the  latter  case  however 
the  land  is  generally  granted  again  to 
some  person  or  persons  who  can  make 
out  the  most  reasonable  claim  to  it.  So 
also  the  verdict  of  a  jury  upon  a  coro- 
ner"s  incjuest,  declaring  a  person  to  have 
died  utfelo  de  se,  is  an  office  found,  upon 
Avhich  the  king  becomes  entitled  to  take 
possession  of  the  property  of  the  de- 
ceased, 

OFFICERS  OF  THE  ARMY  AND 
NAVY.  [Commission  ;  Aide-de-Camp  ; 
Adjutant;  Admiral;  Captain;  Co- 
lonel ;  Cornet  ;  Ensign  ;  General,&c.j 

OFFICIAL.     [Archdeacon,  p  180.J 

OLIGARCHY.  [Democracy;  Go- 
vernment.] 

OPTION,  ARCHBISHOP'S.  [Bi- 
SHOP,  p.  379.] 

ORDER  IN  COUNCIL.  This  ex- 
pression is  chiefly  known  in  connection 
with  the  measures  taken   hy  the  British 
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government  in  1807  and  1809,  in  retalia- 
rion  of  the  Berlin  and  Milan  decrees  of 
Napoleon,  by  which  Great  Britain  and 
her  colonies  were  declared  in  a  state  of 
blockade.  The  measure  of  retaliation 
had  the  effect  of  treating  as  enemies,  not 
only  France  and  its  dependencies,  but  all 
who,  either  voluntarily  or  by  compulsion, 
gave  obedience  to  the  decrees.  A  full 
account  of  the  matter  will  be  found  under 
the  head  Blockade.  There  has  been  much 
dispute  as  to  the  legality  of  these  orders. 
The  law  of  nations  has  acknowledged 
the  blockading  of  lines  of  coast  against 
the  commerce  even  of  neutral  or  friendly 
powers,  when  the  object  is  to  punish  the 
state  so  blockaded,  and  the  belligerent 
power  has  a  force  on  the  spot  sufficient  to 
make  the  blockade  actual  and  physical. 
But  where  a  belligerent  power  goes  be- 
yond this,  and  declares  some  place  at 
which  it  has  no  armed  force  under  a  state 
of  blockade,  it  simply  issues  an  edict 
against  the  freedom  of  commerce,  au- 
thorizes its  cruisers  to  seize  vessels  which 
are  not  impeding  any  warlike  operations, 
and  covertly  declares  hostilities  against 
the  states  affected  by  the  fictitious  block- 
ade. The  law  of  nations  has  never  coun- 
tenanced such  a  licence,  and  it  came  to  be 
a  question  whether  these  orders  in  council, 
being  thus  not  of  an  executive  but  of  a 
legislative  character,  were  legal,  the  Privy 
Council  not  having  any  legislative  au- 
thority in  this  country',  except  in  so  far 
as  it  may  be  authorized  by  act  of  parlia- 
ment. In  favour  of  the  orders,  it  was 
maintained  that  they  were  merely  part  of 
the  execution  of  the  royal  prerogative  of 
declaring  and  conducting  war,  and  that 
they  were  methods  of  legitimate  retalia- 
tion, by  which  individuals  undoubtedly 
suffered,  as  individuals  always  must 
where  warlike  operations  are  conducted 
on  a  large  scale.  Analogy  was  taken 
from  the  exercise  of  the  crown's  preroga- 
tive during  war,  in  prohibiting  the  sup- 
plying of  the  enemy  with  commodities 
contraband  of  war — an  interference  with 
the  freedom  of  commerce  justified  by  the 
necessity  of  the  case.  But  these  argu- 
ments did  not  satisfy  the  country  gene- 
rally that  the  measure,  if  it  was  a  right 
one,  should  not  have  i)een  accomplished 


by  Act  of  Parliament  instead  of  Order  in 
Council. 

It  is  difficult  to  draw  the  line  between 
what  may  and  what  may  not  be  accom- 
plished by  Order  in  Council.  There 
have  been  various  occasions  on  which,  in 
cases  of  emergency,  orders  in  council  have 
been  issued  contrary  to  law,  and  those 
who  have  been  concerned  in  passing,  pro- 
mulgating, or  enforcing  them  have  trusted 
to  legislative  protection,  and  taken  on 
themselves  the  personal  responsibility  of 
the  proceeding.  In  the  year  1766,  when 
there  was  a  deficient  harvest  and  the  pro- 
spect of  famine,  an  order  in  council  was 
issued  prohibiting  the  exportation  of  corn 
from  the  British  ports.  In  the  imme- 
diately ensuing  parliament  the  act  7  Geo. 
HI.  c.  7,  was  passed  for  indemnifying 
all  persons  who  had  advised  the  order  or 
acted  under  it,  and  for  giving  compensa- 
tion to  all  who  had  suffered  by  its  en- 
forcement. The  act  in  reference  to  the 
order  declared,  "  which  order  could  not 
be  justified  by  law,  but  was  so  much  for 
the  service  of  the  public,  and  so  necessary 
for  the  safety  and  preservation  of  his 
majesty's  subjects,  that  it  ought  to  be  jus- 
tified by  act  of  parliament."  All  orders 
restricting  trade — unless  when  they  are 
within  the  justification  of  the  national 
war  policy — and  all  orders  suspending 
the  operation  of  any  act  of  parliament, 
would  require  an  act  of  indemnity.  There 
are  some  matters  affecting  trade  and  the 
revenue,  as  to  which  orders  in  council 
are  specially  authorized  by  act  of  parlia- 
ment. Thus  in  the  Customs'  Duties  Act, 
when  there  is  any  scale  of  duties  to  be 
paid  by  the  subjects  of  a  state  having  a 
treaty  of  reciprocity  with  Britain,  it  is 
enacted  that  the  treaty  of  reciprocity,  and 
consequently  the  right  to  import  at  the 
lower  duties,  shall  be  declared  by  order 
in  council.  By  the  International  Copy- 
right Act,  1  &  2  Vict.  c.  .59,  the  countries 
which,  by  their  conceding  a  term  of 
copyright  to  works  published  in  Britain 
are  to  enjoy  a  similar  privilege  here,  may 
be  declared  by  order  in  council. 

OKDEKS      OF      KNIGHTHOOD, 
[Knighthood.] 

ORDINARY.    This  term  coramonlj 
signifies     the    bishop    of    the    diocese, 
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who  is  in  general,  and  of  common  right, 
the  ordinary  judge  in  ecclesiastical 
causes  arising  within  his  jurisdiction, 
(liindwoode's  Provinciale,  lib.  i.,  tit.  3.) 
The  term  is  also  applied  to  the  commis- 
Kary  or  official  of  the  bishop,  and  to  other 
persons  having,  by  custom  or  peculiar 
privilege,  judicial  power  annexed  to  their 
offices  or  dignities.  Thus  an  archdeacon 
is  an  ordinary.  A  bishop  therefore  is 
always  an  ordinary,  but  every  ordinary  is 
not  a  bishop. 

The  term  is  derived  from  the  Canonists, 
and  is  in  common  use  in  several  Euro- 
pean countries.  Since  the  Lateran  Coun- 
cil, when  the  apostolic  see  assumed  the 
power  of  presenting  to  benefices,  the  pope 
has  sometimes  been  called  by  canonical 
writers  "  ordinarius  ordinariorum."  In 
England  the  probate  of  wills,  the  granting 
of  letters  of  administration,  the  admission, 
institution,  and  induction  of  parsons,  and 
several  other  authorities  of  a  judicial  na- 
ture, are  vested  in  the  ordinary.  The 
judex  ordinai'ius  of  the  canon  and  of  the 
later  Roman  law  is  a  judge  who  has  ju- 
dicial cognizance  in  his  own  proper  right, 
as  such  judge,  of  all  causes  arising  within 
the  territorial  limits  of  his  jurisdiction. 
He  is  opposed  to  the  judex  delegatus,  or 
extraordinarius,  whose  jurisdiction  ex- 
tends only  to  such  causes  as  are  specifi- 
cally delegated  to  him  by  some  superior 
authority.  (Ayliffe's  Parergon,  p.  309  ; 
Justin.,  Novell.  20,  c.  3,  and  112,  c.  31.) 
With  reference  to  this  distinction,  it  be- 
came usual  to  apply  the  term  "  ordinary" 
to  bishops,  who,  when  acting  in  their  ju- 
dicial character  in  ecclesiastical  causes, 
have  strictly  an  ordinary  jurisdiction; 
and  we  find  it  used  in  this  sense  by  Brac- 
ton  and  the  earliest  writers  upon  English 
law. 

OSTRACISM.  [Banishment,  p. 
252.] 

OUTLAWRY.  This  term,  which  is 
derived  from  the  Saxon  Utlagh  or  Uth- 
lagh,  signifies  an  exclusion  from  the 
benefits  and  protection  of  the  law.  In 
English  law  it  is  a  punishment  consequent 
upon  a  flight  from  justice,  or  a  contu- 
macious neglect  or  refusal  to  appear  and 
answer  for  a  civil  or  criminal  trans- 
gression, in  obedience  to  the  process  of  a 


court  of  competent  jurisdiction.  By  the 
laws  of  the  Anglo-Saxons,  continued 
after  the  Conquest,  an  outlaw,  who  was 
also  called  laughlesman  (lawless  man) 
and  freiidlesman  (friendless  man),  lost 
his  liberam  legem,  and  had  no  protection 
from  the  frankpledge  in  the  decennary 
in  which  he  was  sworn.  A  boy  under 
twelve  years  of  age,  not  being  sworn  to 
his  law  in  the  decennary,  could  not  be 
outlawed ;  and  for  the  same  reason  a 
woman  who  contumaciously  refused  to 
appear  could  not  be  outlawed,  but  was 
said  to  be  waived  (derelicta),  and  incurred 
the  same  penal  consequences  as  an  out- 
law. 

For  centuries  after  the  Conquest  an 
outlaw  was  said  "  Gere  re  caput  lupinum," 
and  might  be  lawfully  killed  by  any  one 
who  met  him.  Bracton,  who  wrote 
about  the  end  of  the  reign  of  Henry  III., 
declares  that  an  outlaw  "  might  be  killed 
by  all,  especially  if  he  defended  himself 
or  ran  away,  so  that  it  was  difficult  to 
take  him  ,•  but  that  when  once  taken, 
his  life  and  death  were  in  the  king's 
hands ;  and  if  any  man  then  killed  hiia 
he  must  answer  for  it  as  in  the  case  of 
any  other  homicide."  (Bracton,  lib.  iii. 
cap.  13.)  That  this  practice  and  law 
prevailed  in  his  time  is  further  proved  by 
another  passage  in  Bracton  (lib.  iii.  c. 
14).  Fleta,  who  wrote  rather  later  th;in 
Bracton,  mentions  the  same  law,  and 
justifies  it.  (Fleta,  lib.  i.  cap.  27.)  Lord 
Coke  (Co.  Lit.,  128  b,  where  he  refers 
to  the  'Year  Book,'  2  Ass.,  pi.  3)  ap- 
pears to  be  wrong  in  claiming  for  the 
judges  in  the  reign  of  Edward  III.  the 
merit  of  abolishing  this  barbarous  prac- 
tice. The  '  Year  Book '  as  cited,  and 
another  report  of  the  same  case  in  Fitz- 
herbert's  '  Abridgement,'  tit  Corone,  148, 
contain  no  such  resolution,  and  the  case 
from  which  it  is  obvious  that  Lord  Coke 
derived  the  above  statement,  is  clearly 
an  authority  to  show  the  continuance  of 
the  old  practice ;  indeed  so  late  as  the 
reign  of  Philip  and  Mary,  Staunforde,  in 
his  '  Pleas  of  the  Crown,'  mentions  the 
above  case,  and  speaks  of  the  law  upon 
this  subject  as  doubtful.  However, 
though  the  technical  quality  of  homicide 
so  committed  may  have  been  question- 
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able,  there  is  no  doubt  that  the  practice 
of  killing  outlaws  like  wild  beasts  had 
ceased  long  before  Staunforde's  time. 

The  consequences  of  outlawry  are  the 
forfeiture  of  goods  and  chattels  univer- 
Bally.  Where  it  takes  place  upon  a  prose- 
cution for  treason  or  felony,  it  amounts  to 
a  conviction  and  attainder  of  the  offence 
charged,  and  therefore  all  the  outlaw's 
real  property,  as  well  as  his  personalty, 
is  forfeited.  Where  it  takes  place  upon 
criminal  prosecutions  for  misdemeanors, 
or  upon  civil  actions,  the  profits  only  of 
the  defendant's  lands  are,  during  his  life, 
forfeited  to  the  crown.  The  outlaw, 
having  neither  the  privilege  nor  protec- 
tion of  the  law,  is  incapable  of  maintain- 
ing any  action  real  or  personal ;  at  the 
common  law  he  could  not  be  a  juror,  as 
he  was  not  "  liber  et  legalis  ;"  and  he  is 
expressly  excluded  from  acting  as  a  juror 
by  Stat.  6  Geo.  IV.  c.  50,  §  3. 

No  person  can  be  outlawed  without 
sufficient  notice  of  the  process  of  the 
court,  and  without  satisfactory  proof 
of  his  contumacy.  It  is  therefore 
required,  in  the  first  place,  that  in  all 
civil  cases,  and  in  all  indictments  for 
misdemeanors,  and  probably  also  for 
felonies  not  capital,  three  consecutive 
writs  of  capias,  each  issuing  upon  the 
return  of  the  former  one,  should  be  di- 
rected to  the  sheriff  of  the  county  in 
which  the  proceeding  is  commenced. 
If  upon  all  these  writs  the  return  is  non 
est  inventus,  a  writ  of  exigent  or  exigi 
facias  is  sued  out,  which  requires  the 
sheriff  to  cause  the  defendant  to  be  called 
or  exacted  in  five  successive  county 
courts,  or  in  five  successive  hustings,  if 
in  London;  and  if  he  renders  himself,  to 
take  him.  But  if  he  does  not  appear  at 
the  fifth  county  court  or  busting,  judg- 
ment of  outlawry  is  forthwith  pronounced 
against  him  by  the  corc?iera,  who  are  the 
judges  for  this  purpose  in  the  county- 
court,  and  by  the  recorder  if  the  proceed- 
ings are  in  London  (Co.  Litt.,  288  h ; 
Dyer,  223  a,  317  a) ;  and  the  fact  of  such 
judgment  having  been  given  is  returned 
by  the  sheriff  upon  the  exigent.  Upon 
this  return  a  writ  of  capias  utlcgatum 
may  be  issued  into  any  county  to  arrest 
the  defendant,  and  other  process  follows 
against  his  property.     As  uu  additional 


security  that  a  man  shall  not  be  out- 
lawed without  notice  of  the  process  to 
which  he  is  required  to  appear,  the 
several  statutes  provide  that  a  writ  of 
proclamation  shall  issue  at  the  same  time 
with  the  exigent  into  the  county  where 
the  defendant  dwells,  commanding  the 
sheriff  to  make  three  proclamations  of 
him  in  notorious  places  in  the  county  a 
month  before  the  outlawry  shall  take 
place. 

The  only  difference  between  the  pro- 
ceedings in  outlawry  upon  an  indictment 
of  treason  or  capital  felony  and  those 
upon  civil  actions  and  prosecutions  for 
inferior  crimes,  is  that  one  capias  is  in 
the  former  case  sufficient  before  the  award 
of  the  exigent 

An  outlawry  may  be  reversed  by  writ 
of  error,  in  which  the  party  may  avail 
himself  of  errors  either  of  law  or  fact ; 
and  the  slightest  mistake  in  any  part  of 
the  proceedings  will  avoid  the  outlawry. 
It  was  formerly  necessary  to  procure  a 
pardon  from  the  crown,  by  which  the 
outlaw  was  restored  to  his  law,  and  be- 
came to  all  intents  and  purposes  "  inla- 
gatus."  In  modern  times  it  is  the  usual 
course  for  the  courts  to  reverse  out- 
lawries upon  motion,  without  obliging 
the  parties  to  sue  out  writs  of  error  or 
procure  pardons. 

OVERSEER,  an  officer  appointed  by 
justices  of  counties  or  boroughs,  for  pa- 
rishes under  the  43  Eliz.  2,  and  for 
townships  under  the  13  &  14  Car.  II.  12. 
They  cannot  be  less  than  two  nor  more 
than  four  for  one  parish  or  township. 
Churchwardens  are  ex-officio  overseers  of 
the  poor,  but  an  appointment  of  a  church- 
warden as  overseer  to  act  in  both  capa- 
cities is  void.  The  duties  of  an  overseer 
and  of  an  assistant-overseer  are  identical, 
the  latter  being  a  paid  officer,  appointed 
under  the  59  Geo.  III.  12,  where,  on  ac- 
count of  the  amount  of  the  population, 
the  extent  of  the  parish,  or  other  diffi- 
culties, the  services  arc  onerous  and 
troublesome.  Assistant  overseers  to  take 
the  duties  of  five  or  six  townships  are  also 
appointed  by  the  Conmiissioners  under 
the  Poor-Law  Act.  Before  the  passing 
of  the  Poor-I^aw  Amendment  Act.  it  was 
the  business  of  an  overseer  as  well  to  ap~ 
propriate  and  distribute  as  to  make  out 
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and  collect  the  poor-rates.  Where  no 
select  vestry  existed,  he  was  judge  of  the 
necessities  of  applicants  for  and  receivers 
of  parochial  relief,  an  appeal  in  case  of 
refusal  lying  before  magistrates  in  petty 
sessions.  We  will  now  describe  the  pre- 
sent duties  of  an  overseer  in  parishes  sub- 
jected to  the  operation  of  the  Poor-Law 
Amendment  Act :  1,  Relating  to  the  ma 
nagement  of  the  poor  and  to  the  board  of 
guardians  of  the  district ;  2,  With  respect 
to  returning  lunatic  lists  (where  the 
township  for  which  he  acts  is  not  in 
union  under  the  Poor-Law  Act,  but  where 
it  is  in  union  the  clerk  of  the  Guardians 
by  the  5th  and  6th  Vic.  cap.  57,  sec.  6,  is 
to  make  out  the  lunatic  lists),  and  jury 
lists;  3,  With  reference  to  the  registra- 
tion of  voters. 

1.  The  Poor-Law  Amendment  Act 
limited  the  authority  of  an  overseer  of  the 
poor,  by  transferring  to  a  board  of  guar- 
dians such  portion  of  his  duties  as  related 
to  ascertaining  fit  objects  for  parochial  re- 
lief, the  amount  of  relief  to  be  given,  and 
the  manner  of  giving  it.  With  such 
services  he  has  now  little  lo  do.  His  first 
business  on  entering  upon  his  office  is  to 
possess  himself  as  soon  as  he  is  able  of  the 
parish  books  and  documents,  including  all 
old  orders  of  bastardy  under  which  money 
is  payable ;  to  collect  outstanding  arrears, 
if  any ;  and  to  settle  the  balance  with  the 
outgoing  overseer.  He  will  probably  be 
soon  called  upon  to  levy  a  rate,  which 
must  be  made  by  a  majority  of  parish- 
ofiicers.  On  refusal  by  any  party  to  pay 
the  rate  being  sworn  to  by  the  overseer, 
a  summons  will  be  granted  against  the 
defaulter  by  a  magistrate.  An  appeal 
may  be  carried  by  the  rate-payer  to  the 
district  petty  sessions,  on  the  ground  of 
inequality,  unfairness,  or  incorrectness,  if 
at  least  seven  days'  notice  be  given  to  the 
collector  or  overseer  under  the  hand  of 
the  party  appellant ;  or  to  the  quarter- 
sessions,  on  the  ground  that  the  property 
is  not  rateable.  It  is  then  the  duty  of  the 
overseer  to  appear  before  the  justices  to 
support  the  validity  of  the  rate.  He  must 
collect  all  arrears  that  he  is  able  from  the 
fathers  of  bastard  children  under  the  old 
law,  and  keep  the  weekly  payments  from 
them  currently  paid  up.  In  cases  of  re- 
fusal to  pay,  or  other  ditliculties,  he  should 


apply  to  the  Board  of  Guardians  for  advice 
before  taking  the  proceedings  justified  by 
law.  He  is  only  to  give  relief  to  the  poor 
"  in  any  case  of  sudden  or  urgent  neces- 
sity ;"  and,  as  soon  as  he  is  able,  is  to  re- 
port to  the  relieving-officer  his  having 
given  such  relief.  The  relief  may  not  be 
given  in  money,  but  only  in  articles  of  ab- 
solute necessity.  The  orders  of  the  Poor- 
Law  Commissioners  further  set  forth,  that 
"  If  any  overseer  shall  receive  an  order 
directing  relief  to  be  given  to  any  person 
(duly  certified,  under  the  hand  and  seal  of 
one  of  the  signing  justices,  to  be  of  his 
own  knowledge  wholly  unable  to  work), 
without  requiring  that  such  person  shall 
reside  in  any  workhouse,  he  shall  forth- 
M'ith  transmit  the  same  to  the  relieving- 
officer  of  his  township  or  place,  to  be  laid 
before  the  Board  of  Guardians  at  their 
next  meeting."  At  the  end  of  each 
quarter  the  overseer  will  receive  a  notice 
from  the  auditor  of  the  union  or  district 
auditor  to  attend  him,  that  his  accounts 
may  be  examined  and  audited,  and  the 
overseer's  duties  as  to  this  are  pointed  out 
n  the  33rd  section  of  the  7  &  8  Vic. 
cap.  101.  At  these  times  he  should 
Jake  with  him  all  his  parish  books,  letters, 
and  papers,  to  any  of  which  reference 
may  possibly  be  made.  He  is  to  manage 
and  collect  the  rents  of  parish  property  ; 
and  at  the  end  of  the  Michaelmas  quarter 
he  should  make  out  a  "terrier  of  the 
lands  and  tenements,  and  an  inventory  of 
stock,  moneys,  goods,  and  effects  belong- 
ing to  such  parish  or  place,  or  given  or 
applicable  in  aid  of  the  poor-rates  thereof." 
The  accounts  of  overseers  must  be  sub- 
mitted to  two  magistrates  for  their  exami- 
nation within  fourteen  days  after  the  25th 
of  March,  in  cases  where  district  audi- 
tors are  not  appointed,  but  where  that  has 
been  done  the  power  of  justices  to  audit 
is  taken  away  by  7  &  8  Vic.  cap.  101,  sec. 
37.  The  proceedings  for  the  election  of 
a  guardian  or  guardians  in  their  district 
are  now  conducted  by  the  clerk  to  the 
guardians,  and  he  must  attend  the  clerk 
and  render  assistance.  (See  the  15th  sec 
■of  7  &  8  Vic.  cap.  101.) 

By  the  7  &  8  Vic.  cap.  101,  sec.  7,  the 
overseer  is  not  to  interfere  as  to  applica- 
tions in  bastardy,  except  in  cases  of  the 
death  or  incapacity  of  the  mother. 
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2.  At  their  first  petty-sessions  after  the 
15th  of  August,  the  justices  of  the  dis- 
trict issue  their  warrants  to  the  overseers 
to  return    lists    of   all    insane    persons 
chargeable  in  their  respective  parishes.  '■ 
It  is  the  duty  of  the  overseer  to  make  ; 
this  return,  as  well  as,  in  the  case  of  any  ; 
insane   person  becoming  chargeable,  to  j 
give  notice  within  seven  days  to  some  ! 
magistrate  acting  for  that  division  of  the  I 
county,  but  this  only  applies  to  parishes  i 
and  townships  which  are  not  in  union  un-  \ 
der  the  Poor-Law  Act.     In  July  he  will 
receive  from  the  high  constable  of  the 
division  a  precept,  containing  full  infor- 
mation of  his  duty  respecting  the  return 
of  a  list  of  persons  liable  to  serve  on 
juries.     This  return  is  to  be  made  before 
the  1st  of  September. 

3.  With  regard  to  registration,  his 
business  is  as  follows.  On  the  20th  of 
June  in  each  year,  he  will  affix  on  the 
church  door  a  notice,  directing  fresh 
claimants  for  votes  to  make  formal  claim 
in  writing  to  the  overseer  on  or  before 
the  20th  of  July.  His  next  step  is  to 
make  out  for  each  parish  an  alphabetical 
list  of  the  names  of  all  persons  already  in 
the  register,  together  with  those  of  all 
claimants.  This  list  must  be  completed 
by  the  last  day  of  July,  and  affixed  on 
the  church  or  chapel,  and,  if  there  be  no 
church  or  chapel,  in  some  conspicuous 
situation,  on  the  two  first  Sundays  in 
August.  He  must  give  copies  of  this  list 
for  a  reasonable  payment,  if  required. 
On  or  before  the  25th  of  August,  objec- 
tions to  votes  may  be  received.  An  al- 
phabetical list  of  objections  is  to  be 
posted,  as  before,  on  tlie  two  Sundays 
next  preceding  the  15th  of  September. 
When  the  revising  barrister  holds  his 
court,  it  will  be  the  duty  of  the  overseer 
U)  attend.  His  expenses  arising  from  his 
duties  connected  with  registration  are 
defrayed  from  the  poor-rate.  So  far 
with  regard  to  registration  of  county 
voters.  Overseers  of  a  parish  situated 
in  a  borough,  by  the  last  day  of  July, 
without  any  claims  being  made,  must 
make  an  alphabetical  list  of  persons 
having  a  10/.  qualification  in  respect  of 
j)remi8es  situated  in  their  parisli.  A 
>iniilar  list  of  freemen  must  be  made 
where    freemen    are    entitled    to   votes. 


These  lists  must  be  fixed  as  above. 
Claims  from  persons  omitted  and  objec- 
tions are  received  on  or  before  the  25th 
of  August,  and  lists  of  these  claims,  &c. 
are  to  be  posted  on  the  two  Sundays  next 
preceding  the  15th  of  September.  The 
forms  according  to  which  overseers  are 
to  frame  their  notices  are  to  be  ibund  in 
the  acts  of  parliament  whence  their  obli- 
gations arise,  and  are  collected  in  a 
useful  pamphlet,  from  wliich  this  article 
has  been  compiled,  entitled  '  The  Duties 
of  Overseers  of  the  Poor,  and  Assistant 
Overseers,'  by  George  Dudgeon,  formerly 
Clerk  to  the  Guardians  of  the  Settle 
Union. 

OWNERSHIP.  [Property.] 
OYER  AND  TERMINER.  These 
words  in  ancient  law  French  denote  a 
commission  which  establishes  a  court  of 
criminal  judicature,  the  distinguishing 
character  of  which  is  described  by  them. 
The  substance  of  the  commission,  or  writ, 
as  it  was  anciently  called,  is  an  authority 
given  by  the  king  to  certain  persons  to 
hear  and  determine  (oyer  et  terminer) 
certain  specified  offences.  The  commis- 
sioners of  oyer  and  terminer  are  the  moet 
comprehensive  of  the  several  commis- 
sions which  constitute  the  authority  of 
the  judges  of  assize  on  the  circuits.  On 
these  occasions  they  are  usually  directed 
to  the  lord  chancellor,  several  high  offi- 
cers of  state,  two  judges  of  the  courts  of 
Westminster,  the  king's  counsel,  the 
serjeants-at-law,  and  the  associates ;  but 
(excepting  on  the  Northern  Circuit, 
where  all  the  commissioners  but  one  are 
of  the  quorum)  the  judges,  king's  counsel, 
and  Serjeants  are  always  of  the  quorum, 
so  that  the  other  commissioners  cannot 
act  without  the  presence  of  one  of  them. 
Justices  of  oyer  and  terminer  at  the  as- 
sizes have,  by  the  terms  of  their  commis- 
sions, jurisdiction  to  inquire  into  the  truth 
of  all  treasons,  misprisions  of  treason, 
felonies,  and  misdemeanors  conimitte(l 
within  the  several  counties  and  places 
which  constitute  their  circuits,  and  also 
to  hear  and  determine  the  same  on  certain 
days  and  at  certain  places  to  be  appointed 
by  themselves.  l?t'si(k's  these  ordinary 
courts  of  oyer  and  tcrniiner  at  the  assizer 
special  commissions  of  oyer  and  terminer 
arc  sometimes  issued  upon  urgent  ocea- 
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sions,  where  offences  of  a  dangerous  ten- 
dency have  been  committed  in  particular 
districts,  and  where  the  public  peace  and 
security  require  immediate  inquiry  and 
punishment.  So  also  special  commissions 
have  been  sometimes  issued  where  from 
particular  circumstances  the  incompe- 
tency of  the  ordinary  tribunals  would  oc- 
casion a  failure  of  justice.  A  remarkable 
instance  of  this  kind  occurred  when  Mr. 
Dunning,  afterwards  Lord  Ashburton, 
was  recorder  of  Bristol  and  sole  criminal 
judge  under  the  charters  of  the  city.  A 
forgery  of  Mr.  Dunning's  name  to  a  bill 
of  exchange  having  been  committed  in 
Bristol,  he  properly  refused  to  try  a  case 
in  which  he  was  a  party  interested,  and 
it  was  therefore  necessary  to  issue  a 
special  commission  for  the  purpose  of 
hearing  and  determining  the  single  of- 
fence. Upon  special  commissions  of  oyer 
and  terminer  the  course  of  the  proceed- 
ings is  nearly  the  same  as  upon  ordinary 
or  general  commissions. 


PARCENERS  AND  COPARCE- 
NERS.    [Descent.] 

PALACE  COURT.     [Courts.] 

PALATINE  COUNTIES.  Two  of 
the  English  counties,  Chester  and  Lan- 
caster, are  counties  palatine.  The  county 
of  Pembroke,  in  Wales,  was  also  a 
county  palatine;  but  its  palatine  jui'is- 
diction  was  taken  away  by  27  Henry 
VIII.,  c.  26.  The  archbishop  of  York, 
previously  to  the  reign  of  Elizabeth, 
claimed  to  be  a  count  palatine  within  his 
possessions  of  Hexham  and  Hexhamshire, 
in  Northumberland,  and  is  so  termed  in 
some  ancient  statutes;  but  by  the  stat. 
14  Eliz.,  c.  13,  it  was  declared  that  this 
district  had  no  palatine  jurisdiction  or 
privileges. 

Counts  palatine  were  of  feudal  origin  ; 
and  a  reference  to  their  history  will 
clearly  explain  the  meaning  of  the  title, 
and  also  many  of  the  incidents  of  these 
territorial  dignities  in  England.  Selden  , 
says  "  the  name  M^as  received  here  doubt-  ; 
less  out  of  the  use  of  the  empire  of 
France,  and  in  the  like  notions  as  it  had 
in  that  use  "  (  Titles  of  Honour,  Dart  2 ). 


In  the  court  of  the  ancient  kings  of 
France,  before  the  time  of  Charlemagne, 
there  was  a  high  judicial  officer,  called 
Comes  Palatii,  a  kind  of  master  of  the 
household,  whose  functions  nearly  re- 
sembled those  of  the  Prasfectus  Pra)torio 
in  the  Roman  empire.  This  officer  had 
supreme  judicial  authority  in  all  causes 
that  came  to  the  king's  immediate  audi- 
ence. (Selden's  Titles  of  Honour,  part  ii., 
chap  33.)  When  the  seat  of  empire  was 
transferred  to  France,  this  title  and  office 
still  continued,  but  the  nominal  dignity 
as  well  as  a  degree  of  jurisdiction  and 
power  analogous  to  those  of  the  ancient 
.  functionary  were  also  given  to  a  diffei'ent 
class  of  persons.  When  the  king  chose 
to  confer  a  peculiar  mark  of  distinction 
upon  the  holder  of  a  certain  fief  or  pro- 
vince, he  expressly  granted  to  him  the 
right  to  exercise  the  same  rank,  power, 
and  jurisdiction  within  his  fief  or  pro- 
vince as  the  comes  palatii  exercised  in 
the  palace.  Hence  he  also  obtained  the 
name  of  Comes  Palatii  or  Palatinus,  and 
by  virtue  of  this  grant  he  enjoyed  within 
his  territory  a  supreme  jurisdiction,  by 
which  he  was  distinguished  from  the 
ordinary  comes,  who  had  only  an  inferior 
and  dependent  authority  within  his  dis- 
trict or  county.  This  was  the  origin  of 
the  distinction  between  the  Pfalzgraf  and 
the  Graf  in  Germany,  and  between  the 
count  palatine  and  the  ordinary  count  or 
earl  in  England.  Selden  says  that  he 
had  not  observed  the  word  "  palatine  " 
thus  used  in  England  until  about  the 
reign  of  Henry  II. 

The  counts  palatine  in  England  had 
jura  regalia  within  their  counties,  subject 
only  to  the  king's  general  superiority  as 
suzerain  ;  or,  as  Bracton  expresses  it  (lib. 
iii.,  cap.  8),  "  regalem  habent  potestatem 
in  omnibus,  salvo  dominio  Domino  Regi 
sicut  principi."  They  had  each  a  Chan- 
cery and  Court  of  Common  Pleas  ;  they 
appointed  their  judges  and  magistrates 
and  law  officers  ;  they  pardoned  treasons, 
jnurders,  and  felonies ;  all  writs  and 
judicial  proceedings  issued  and  were 
carried  on  in  their  names ;  and  the 
king's  writs  were  of  no  force  within  the 
counties  palatine.  Many  of  these  powei's, 
such  as  the  appointment  of  judges  and 
magistrates,  and  the  privilege  of  pardon- 
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ing,  -were  abolished  by  ')?  Henry  VIII., 
cap.  24,  which  also  piovided  that  all 
writs  and  process  in  counties  palatine 
should  from  that  time  bear  the  king's 
name.  The  statute  however  expressly 
stipulates  that  writs  shall  be  always  wit- 
nessed in  the  name  of  the  count  palatine. 

The  county  of  Chester  is  a  county 
palatine  by  prescription,  being  commonly 
supposed  to  have  been  first  given  with 
regal  jurisdiction  by  William  I.  to  Hugh 
d'A\'ranches.  (Selden's  Titles  of  Honour, 
part  ii.)  It  was  annexed  to  the  crown, 
by  letters  patent,  in  the  reign  of  Henry 
III.,  and  since  that  time  it  has  always 
given  the  title  of  Earl  of  Chester  to  the 
king's  eldest  son,  and  is  preserved  in  the 
crown  as  a  county  palatine  when  there  is 
no  Prince  of  Wales. 

The  county  of  Lancaster  appears  to 
have  been  first  made  a  county  palatine 
by  Edward  III.,  who  in  the  twenty-fifth 
year  of  his  reign,  in  his  patent  of  creation 
of  Henry  the  first  duke,  granted  him  the 
dignity  of  a  count  palatine,  and  after- 
wards, in  the  fiftieth  year  of  his  reign, 
granted  the  same  dignity  by  letters  patent 
to  his  son  John,  Duke  of  Lancaster. 
Henry  IV.  was  Duke  of  Lancaster  by 
inheritance  from  his  father  John  of 
Gaunt,  at  the  time  of  his  usurpation,  but 
he  avoided  the  union  of  the  duchy  with 
the  crown  by  procuring  an  act  of  parlia- 
ment, which  declared  that  the  duchy  of 
Lancaster  should  remain  with  him  ar.d 
his  heirs  for  ever,  in  the  same  manner  as 
if  he  had  never  been  king  of  England. 
Upon  the  attainder  of  his  grandson 
Henry  VI.,  soon  after  the  accession  of 
Edward  IV.,  the  duchy  became  forfeited 
to  the  crown,  and  an  act  of  parliament 
passed  to  incorporate  the  county  palatine 
with  the  duchy  of  Lancaster,  and  to  vest 
the  whole  in  Edward  IV.  and  his  heirs, 
for  ever.  Another  act  of  parliament 
passed  in  the  reign  of  Henry  VII.,  con- 
firming the  duchy  to  the  king  and  his 
heirs  for  ever ;  and  from  that  time  it  has 
continually  been  united  to  the  crown. 

Durham  is  a  county  palatine  by  pre- 
scription ;  but  it  is  probable  that  the 
palatine  jurisdiction  did  not  exist  long,  if 
at  all,  before  the  Norman  Conquest. 
(Surtees's  Iliston/  of  Durham,  Introd., 
p.  15.)     "  There  is  colour  to  think,"  says 


Selden  (  Titles  of  Honour,  part  ii.,  c.  8^, 
"  that  the  palatine  jurisdiction  began 
then  in  Bishop  W^alcher,  whom  King 
William  I.  made  both  episcopus  and  dux 
provincise,  that  he  might  frrenare  rebel- 
lionem  gentis  gladio,  et  reformare  mores 
eloquio,  as  William  of  Malmesbury  says." 
Durham  continued  as  a  county  palatine 
in  the  hands  of  a  subject  till  th«  year 
1836,  the  bishop  having  been  prince 
palatine,  and  possessing  jura  regalia  till 
that  time.  By  the  stat.  6  &  7  Will.  IV., 
c.  19,  the  palatine  jurisdiction  was  sepa- 
rated from  the  bishopric  and  transferred 
to  William  IV.,  and  vested  in  him  and 
his  successors  as  a  franchise  separate 
from  the  crown,  together  with  all  for- 
feitures, mines,  and  jura  regalia.  The 
jurisdiction  of  the  courts  was  expressly 
excepted  from  the  operation  of  the  act. 
PANDECT.    [Justinian's  Lkgisla- 

TION.] 

PANEL.  This  term  denotes  a  small 
schedule  of  paper  or  parchment  contain- 
ing the  names  of  jurors  returned  by  the 
sheriff  or  other  ministerial  officer  for  the 
trial  of  issues  in  courts  of  common  law. 
The  enrolment  of  the  names  upon  this 
schedule  is  called  impanelling  a  jury ;  the 
ministerial  officer  is  also  said  to  array  the 
names  in  the  panel.  The  etymology  of 
the  term  is  doubtful :  Sir  Edward  Coke 
says,  "  Panel  is  an  English  word,  and 
signifieth  a  little  part,  for  a  pane  is  a 
part,  and  a  panel  is  a  little  part.'  (Co. 
Litt.,  158  b.)  Spelman  derives  the  word 
from  pagella,  a  little  page,  supposing  the 
g  to  be  changed  to  n.  (Spelman"s  Gloss., 
tit. 'Panella').  Both  these  etymologies 
seem  to  be  incorrect.  In  the  old  book 
called  '  Les  Termes  de  la  Ley,'  panel  is 
said  to  come  from  the  French  word 
panne,  a  skin  ;  whence  in  barbarous  Latin 
might  come  panellus  or  panella,  signify- 
ing a  little  skin  of  parchment.  This 
would  denote  the  jury  panel  pretty  accu- 
rately, and  the  history  of  its  appearance 
as  an  expression  in  English  procedure  is 
consistent  with  its  derivation  from  the 
French. 

In  the  earliest  records  of  the  forms  of 
jury-process,  as  given  by  Glanville,  it  ap- 
pears that  the  sheriff  was  coumianded  by 
the  writs  in  certain  real  actions  to  cause 
to  be  imbreviated  (imbreviari  faccre)  the 
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aanies  of  the  jurors  by  whom  the  land  in 
question  was  viewed.  But  at  this  time 
tl»e  word  panel  never  occurs,  nor  is  it 
used  by  Bracton,  Fleta,  or  Britton,  nor  in 
any  statute  earlier  than  20  Edw.  III.  c. 
6,  (1349),  which  forbids  sheriffs  from 
putting  suspected  persons  in  arrays  of 
panels.  This  was  precisely  the  period  at 
which  the  French  language  began  to  be 
fully  introduced  into  our  law  proceedings. 
(Luder's  '  Tract  on  the  Use  of  the  French 
Language  in  our  Ancient  Laws.')  This 
coincidence  renders  it  not  improbable 
that  the  word  panel,  from  panelle  and 
panne,  may  have  been  introduced  with 
many  other  French  terms  about  this 
period. 

In  Scotch  criminal  law,  the  accused, 
who  is  called  a  defender  till  his  appear- 
ance to  answer  a  charge,  is  afterwards 
styled  the  pannel.  The  etymology  of 
this  woi'd  also  is  doubtful.  (Jameson's 
Dictionary.')  But  it  is  possible  that  it 
may  have  the  same  origin  as  our  English 
word,  as  in  Scotch  proceedings  a  prisoner 
is  sometimes  said  to  be  entered  in  pannel 
to  stand  trial.  (Arnofs  Criminal  Trials, 
p.  12.) 

PAPIST.  [Law,  Criminal,  p.  217, 
&c. ;  Parent;  Roman  Catholics.] 

PAR    OF    EXCHANGE.  [Ex- 

change, Bill  of,  p.  867.] 

PARDON.  According  to  the  laws  of 
most  countries,  a  power  of  pardoning, 
or  remitting  the  penal  consequences  of 
a  conviction  for  crimes,  is  vested  in 
some  person.  The  utility  of  such  a 
power  has  been  doubted,  upon  the  ground 
that  it  supposes  an  imperfect  system  of 
criminal  law,  and  that  every  instance  of 
its  exercise  is  the  proclamation  of  an 
error  either  in  the  law  itself  or  in  the  ad- 
ministration of  justice.  (Beccaria,  chap. 
46.)  There  is  no  doubt  that  the  nearer 
a  penal  system  approaches  to  perfection, 
the  fewer  will  be  the  occasions  for  resort- 
ing to  extraordinary  remissions  of  the 
executions  of  the  law;  but  considering 
the  numerous  causes  of  erroneous  deci- 
sion, arising  not  only  from  the  imperfec- 
tion of  laws  themselves,  but  from  the  infi- 
nite sources  of  error  in  the  instruments 
and  means  by  which  they  are  adminis- 
tered, it  seems  to  be  desirable  that  some 
power  should  exist  which  may  by  timely 


interference  correct  error  in  cases  where 
it  cannot  be  corrected  by  any  appelhitt 
tribunal.  At  the  same  time  it  is  evi- 
dent that  such  a  power  should  be  circum- 
scribed and  defined,  as  far  as  its  nature 
will  admit,  and  exercised  with  the  utmost 
caution.  By  the  law  of  England,  besides 
pardons  by  act  of  parliament,  the  power 
of  granting  pardons  for  crimes  is  exclu- 
sively vested  in  the  king  as  a  branch  of 
his  prerogative. 

Formerly,  Counts  Palatine,  Loids 
Marchers,  and  others  who  claimed  Jura 
regalia  by  virtue  of  ancient  grants  from 
the  crown,  assumed  the  authority  to  par- 
don crimes ;  but  by  the  stat.  27  Henry 
VIIL,  c.  24,  this  power  was  entirely 
abolished,  and  the  sole  right  of  remitting 
the  sentence  of  the  laws  was  permanently 
vested  in  the  king.  The  power  of  par- 
doning is  applicable  in  all  cases  in  which 
the  crown  is  either  concerned  in  interest 
or  prosecutes  for  the  public.  The  only 
exception  to  this  rule  is  contained  in  the 
Habeas  Corpus  Act  (31  Car.  II.,  c.  2,  s. 
12),  by  which  persons  convicted  of  sign- 
ing commitments  of  British  subjects  to 
foreign  prisons  are  declared  to  incur  the 
penalties  of  a  praemunire  and  to  be  "  in- 
capable of  any  pardon  from  the  crown." 

The  crown  has  however  no  power  to 
pardon  any  offence  in  the  prosecution  of 
which  a  subject  has  a  legal  interest,  a 
doctrine  laid  down  by  Bracton  (lib.  iii , 
p.  132).  Thus  in  appeals  of  death,  rob- 
bery, or  rape,  the  king  could  not  pardon 
the  defendant,  "because,"  says  Sir  Ed- 
ward Coke,  "  it  is  the  suit  of  the  party  to 
have  revenge  by  death"  (3  Inst.,  237). 
Upon  the  same  principle,where  an  attaint 
was  brought  against  a  jury  who  had  de- 
livered a  false  verdict,  and  the  party  in 
whose  favour  it  had  been  given  was 
joined  in  the  attaint,  the  king  might  par- 
don the  jury,  if  convicted,  because  they 
were  merely  subject  to  an  exemplary 
punishment ;  but  he  could  not  pardon  the 
party,  because  he  was  liable  to  make  re- 
stitution to  the  plaintiff  who  prosecuted 
the  attaint.  So  also  in  indictments  for 
common  nuisances,  where  tlie  public  are 
interested  as  individuals  or  particular 
classes,  or  informations  upon  penal  sta- 
tutes, where  the  penalty  or  any  part  of  it 
goes  to  the  informer  or  the  party  grieved. 
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the  crowu  cannot  pardon  the  offender. 
Formerly,  the  crown  appears  to  have  ex- 
ercised without  restriction  the  power  of 
pardoning  offenders  impeached  by  the 
Commons  in  parliament  (Blackstone's 
Com.,  vol.  iv.,  p.  400 — Christian's  Note)  ; 
but  the  lawfulness  of  the  exercise  of  this 
power  during  the  proceedings  was  ques- 
tioned by  the  House  of  Commons  on  the 
impeachment  of  the  Earl  of  Danby  in» 
the  reign  of  Charles  II.  (Howell's  State 
Trials,  vol.  ii.,  p.  724)  ;  and  by  the  Act 
of  Settlement,  12  &  13  William  III.,  c.  2, 
it  was  enacted  "  that  no  pardon  under  the* 
great  seal  of  England  shall  be  pleadable 
to  an  impeachment  by  the  Commons  in 
Parliament."  This  statute  however  does 
not  affect  the  power  of  the  crown  to  par- 
don the  offender  after  he  has  been  found 
guilty  upon  the  impeachment,  and  the 
proceedings  are  determined. 

Au  effectual  pardon  from  the  crown 
must  apply  in  express  terms  to  the  par- 
ticular offences  intended  to  be  pardoned ; 
and  there  must  be  no  reasonable  intend- 
ment, supplied  by  the  recital  in  the  par- 
don or  otherwise,  that  the  crown  was  de- 
ceived or  misled  as  to  any  of  the  circum- 
stances on  which  the  grant  was  founded. 
Nor  can  any  grant  of  a  commission  or 
protection  by  the  king  amount  by  im-^ 
plication  to  a  pardon  of  any  offence  pre- 
viously committed. 

A  pardon  may  be  either  absolute  or 
subject  to  any  condition  which  the  crown 
may  think  proper  to  annex  to  it ;  and  in 
the  latter  case,  the  validity  of  the  pardon 
will  depend  upon  the  performance  of  the 
condition.  Until  the  recent  improve- 
ments in  the  criminal  law  of  England,  al- 
most all  felonies  were  nominally  capital ; 
and  in  the  numerous  cases  where  it  was 
not  intended  that  the  sentence  of  death 
should  be  executed,  the  criminal  obtained 
a  pardon  upon  condition  of  his  submitting 
to  transportation  or  some  other  punish- 
ment. At  the  present  day,  where  the 
crown  interferes  to  mitigate  or  comnmte 
a  sentence,  the  mode  by  which  it  is  ef- 
fected is  by  granting  a  conditional  par- 
don. 

It  was  formerly  necessary  that  every 
valid  pardon  from  the  crown  should  be 
under  the  great  seal ;  but  by  the  stat.  7 
&,  8  Geo.  IV.,  c.  28,  s.  13,  it  is  declared 


and  enacted  "  that  where  the  king's  ma- 
jesty shall  be  pleased  to  extend  his  royal 
mercy  to  any  offender  convicted  of  any 
felony,  punishable  with  death  or  other- 
wise, and  by  warrant  under  his  royal 
sign  manual,  countersigned  by  one  of  his 
principal  secretaries  of  state,  shall  grant 
to  such  offender  either  a  free  or  condi- 
tional pardon,  the  discharge  of  such  of- 
fender in  the  case  of  a  free  pardon,  and 
the  performance  of  the  condition  in  the 
case  of  a  conditional  pardon,  shall  have 
the  effect  of  a  pardon  under  the  great 
seal." 

The  effect  of  a  pardon  is  not  merely  to 
prevent  the  infliction  of  the  punishment 
denounced  by  the  sentence  upon  the  of- 
fender, but  to  give  him  a  new  capacity, 
credit,  and  character.  A  man  attainted 
of  felony  can  neither  bring  an  action  for 
damages  nor  be  a  witness  or  a  juror  in 
any  legal  proceeding ;  but  upon  receiving 
a  pardon,  all  these  legal  disabilities  are 
removed.  In  this  respect  a  pardon  by 
the  law  of  England  differs  from  the  abo- 
litio  of  the  Roman  law,  to  which  in  other 
points  it  bears  a  near  resemblance.  Ac- 
cording to  the  latter,  "  Indulgentia,  quos 
liberat,  notat;  nee  infamiam  criminis 
tollit,  sed  pcerise  gratiam  facit."  {Cod., 
lib.  ix.,  tit.  43.)  By  the  English  law  a 
distinction  is  made  as  to  the  effect  of  a 
pardon  where  the  incapacity  is  part  of  the 
legal  sentence,  and  not  merely  a  conse- 
quence of  attainder,  as  in  the  case  of  per- 
jury under  the  statute  5  Elizabeth,  c.  9 ; 
where  the  incapacity  or  infamy  is  part  of 
a  statutory  sentence,  a  pardon  from  the 
crown  has  been  held  not  to  restore  the 
party,  and  in  such  a  case  nothing  less 
than  an  act  of  parliament  will  have  that 
effect.  (Chitty's  (Jriminal  Law,  vol.  i. 
p.  776.)  Some  doubt  has  been  expressed, 
and  the  point  has  not  yet  received  a  ju- 
dicial determination,  whether  a  royal 
pardon  will  fully  restore  a  person  con- 
victed of  a  crime,  such  as  perjury,  which 
is  considered  infamous  at  the  common 
law.  This  subject  is  elaborately  dis- 
cussed, and  all  tlie  authorities  carefully 
examined,  in  Mr.  Ilargrave's  *  Argument 
on  the  Effect  of  the  King's  Pardon  of 
Perjury.'  (IIargrave'8  Juridical  Argu- 
vieitts,  vol.  ii.,  p.  221 ;  Law,  Criminai, 
p.  223,  228.) 
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PARENT  AND  CHILD.  This  re- 
lation arises  only  from  a  legal  marriage. 
The  relation  between  parents  and  their 
illegitimate  children  is  considered  in  the 
article  Bastard, 

Parents  are  bound  to  maintain  their 
legitimate  children  who  are  unable  to 
maintain  themselves  owing  to  infancy  or 
inability  to  work.  This  obligation  ex- 
tends to  father  and  mother,  grandfather 
and  grandmothei',  if  they  are  able  to  per- 
form it.  (43  Eliz.  0.  2.)  But  such  persons 
are  only  bound  to  furnish  the  children 
with  the  necessaries  of  life ;  and  the  pe- 
nalty incurred  in  case  of  refusal  is  only 
20s.  per  month.  A  husband  is  now  (4  & 
5  Wm.  IV.  c.  76)  liable  to  maintain  the 
children  of  his  wife,  born  before  marriage, 
whether  they  are  legitimate  or  not,  until 
they  are  of  the  age  of  sixteen,  or  until  the 
death  of  his  wife.  If  a  parent  deserts  his 
children,  the  churchwardens  and  over- 
seers may  seize  his  goods  and  chattels, 
and  receive  his  rents,  to  the  amount  men- 
tioned in  the  justices'  warrant,  which 
must  be  obtained  before  such  seizure  is 
made. 

Until  recently,  various  acts  existed 
which  bore  with  exclusive  severity  on 
Popish  and  Jewish  parents  in  respect  of 
the  education  and  maintenance  of  their 
children.  These  interferences  witb  pa- 
rental authority  were  in  use  tbrougbout 
the  United  Kingdom,  and  their  strin- 
gency increased,  so  recently  as  by  I 
Anne,  st.  1,  c.  30,  which  empowered  the 
lord  chancellor  to  compel  Jewish  parents 
wlio  refused  to  maintain  their  Protestant 
children  in  a  style  suitable  to  the  for- 
tune of  the  parents,  and  the  age  and 
education  of  the  children.  But  the 
Criminal  Law  Commissioners  recom- 
mended the  repeal  of  those  acts  touch- 
ing the  compulsory  maintenance  of 
children,  observing,  that  such  laws 
appeared  to  be  "  objectionable  as  in- 
terfering with  the  rights  of  property,  as 
liable  to  abuse  on  the  part  of  young  per- 
sons, and  as  calculated  to  create  dissen- 
sion in  families."  Conformably  with 
these  recommendations,  the  statutes 
have  been  repealed  by  the  9  and  10 
Victoria,  c,  59,  passed  in  1846.  The 
law  does  not  make  any  provision  in  the 
case  of  a  child  who  has  become  a  con- 


vert from  Protestantism  or  has  renounced 
Christianity. 

Parents  are  not  bound  to  make  any 
provision  for  their  children  after  their 
death.  Every  man,  and  every  womau 
who  is  capable  of  disposing  of  her  pro- 
perty by  will,  may  dispose  of  it  as  they 
please;  a  freeman  of  London  is  under 
some  limitations  as  to  the  power  of  dis- 
posing of  his  personality  by  will,  which 
limitations  are  in  favour  of  his  wife  and 
children.  [Wife.]  A  parent  and  child 
may  aid  each  other  in  a  law-suit  by  pay- 
ing fees,  without  being  guilty  of  main- 
tenance, if  they  have  no  expectation  of 
repayment. 

Parents  are  not  legally  bound  to  give 
any  education  to  their  children,  nor  are 
they  under  any  restrictions  as  to  the 
kind  of  education  which  they  may  give. 
Certain  penalties  were  imposed  by  statute 
(I  Jac.  I.  c.  4;  3  Jac.  I.  c.  5)  on  a  person 
who  sent  a  child  under  his  government 
beyond  seas,  either  to  prevent  his  good 
education  in  England  or  for  the  purpose 
of  placing  him  in  a  Popish  college  or 
being  instructed  in  the  Popish  religion  ; 
and  further  penalties  and  disabilities  were 
imposed  both  on  the  person  sending  and 
the  person  sent,  by  the  3  Car.  I.  c.  2. 
These  penal  and  disabling  statutes  are 
made  of  non-etlect  by  the  31  Geo.  III.  c. 
32,  in  favour  of  any  Roman  Catholic  who 
took  the  oath  therein  prescribed;  and 
probably  these  statutes  may  be  considered 
as  repealed. 

The  power  of  a  parent  over  his  child- 
ren continues  until  the  age  of  twenty-one, 
at  which  age  they  become  emancipated : 
and  if  a  parent  die,  leaving  a  child  under 
age,  he  may  appoint  a  guardian  to  such 
child  till  the  age  of  twenty-one,  by  a  will 
executed  pursuant  to  1  Vict.  c.  26.  A  mo- 
ther has  no  power  over  her  children.  A 
person  under  age,  except  a  widower  or 
widow,  cannot  marry  without  the  father's 
consent,  or  such  consent  as  is  required  by 
the  Marriage  Act.     [Maebiage,  p.  332.] 

A  child  under  age  may  acquire  pro- 
perty by  gift ;  and  if  a  father  is  the  trus- 
tee of  his  child's  estate,  he  must  account 
to  the  child  when  he  comes  of  age,  like 
any  other  trustee.  So  long  as  a  child  who 
is  under  age  lives  with  and  is  supported 
by  the  father,  the  father  is  entitled  to  re- 
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ceive  the  reward  of  the  child's  labour. 
When  a  child  has  a  fortune  of  his  own, 
and  the  father  is  not  able  to  maintain  him 
suitably  to  such  fortune,  a  court  of  equity 
will  allow  the  father  a  competent  sum  for 
maintenance  out  of  the  child's  estate ;  but 
a  father  is  not  entitled  to  any  such  allow- 
ance in  respect  of  costs  incurred  by  him 
for  his  child's  maintenance  before  he  ob- 
tains such  order  of  court  for  mainte- 
nance. 

A  parent  may  maintain  an  action  for 
the  seduction  of  a  daughter  on  the  ground 
of  loss  of  her  services,  if  there  is  evidence 
of  her  acting  in  the  capacity  of  servant, 
or  living  with  the  parent  in  such  a  man- 
ner that  the  parent  had  a  right  to  her 
services.  This  action  has  been  main- 
tained by  a  father  in  the  case  of  his 
daughter,  a  married  woman  above  age, 
living  separate  from  her  husband,  and 
■with  the  father ;  and  by  an  aunt  for  the 
seduction  of  a  niece  living  with  her,  to 
whom  she  stood  in  the  relation  of  parent. 
The  foundation  of  the  right  to  maintain 
such  an  action  is  the  loss  of  the  services 
to  which  the  parent  is  entitled.  In  al- 
lowing such  an  action  therefore  in  the 
case  of  a  child  above  age  or  a  married 
woman,  the  courts  have  departed  from 
the  legal  principle  which  is  the  founda- 
tion of  the  right  of  action. 

A  father  is  legally  entitled  to  the  care 
and  custody  of  his  children,  but  he  may 
be  deprived  of  the  care  of  them  by  the 
Court  of  Chancery,  if  his  conduct  is  such 
as,  in  the  opinion  of  the  court,  endangers 
the  morals  of  the  children.  Percy  Bysshe 
Shelley  was,  among  other  things,  re- 
strained by  an  order  of  the  Court  of 
Chancery  from  taking  possession  of  the 
persons  of  his  infant  children,  on  the 
ground  of  his  professing  irreligious  and 
immoral  principles,  and  acting  on  them. 
W.  P.  T.  L.  Wcllesley  was  also  restrained 
by  a  like  order  from  removing  his  child- 
ren from  the  care  and  custody  of  their 
aunts,  on  the  ground  of  his  immoral  con- 
duct, and  directions  were  given  by  the 
court  for  the  custody  and  education  of  the 
children.  Hut,  except  in  such  cases  as 
these,  the  children  cannot  be  taken  irom 
the  care  of  the  father  and  given  into  the 
custody  of  the  mother  or  any  other  per- 
son 
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Under  a  recent  act  (2  &  3  Vict.  c.  .54) 
a  mother  who  is  living  apart  from  her 
husband  may  obtain  by  petition  an  order 
from  a  court  of  equity  for  access  to  her 
child  which  is  in  the  sole  custody  of  the 
father,  or  of  any  person  by  his  authority, 
or  of  any  guardian  after  the  death  of  the 
father,  subject  to  such  regulations  as  the 
judge  may  think  convenient  and  just; 
and  if  such  child  shall  be  within  the  age 
of  seven  years,  the  judge  may  order  the 
child  to  be  delivered  into  the  custody  of 
the  mother  until  the  child  attains  the  age 
of  seven  years,  subject  to  such  regulations 
as  aforesaid.  But  no  mother  is  to  have 
the  benefit  of  the  act  against  whom  adul- 
tery has  been  established  by  judgment  in 
an  action  at  law,  or  by  the  sentence  of  an 
ecclesiastical  court. 

The  relations  between  parent  and  child 
which  are  not  founded  upon  the  parental 
power,  but  arise  in  respect  of  gifts  by  the 
parent  to  the  child  on  marriage  or  any 
other  occasion,  and  in  respect  of  pur- 
chases by  the  parent  in  the  name  of  the 
child,  belong  to  various  heads  or  titles  of 
the  law  of  property,  inasmuch  as  the 
rights  and  claims  of  other  persons  besides 
parent  and  child  are  involved  in  such 
cases. 

A  child  who  is  under  the  parental 
power  owes  obedience  to  his  parent, 
which  the  parent  may  enforce  by  his  su- 
perior strength,  provided  he  uses  it  with 
moderation.  He  may  beat  his  child  and 
restrain  his  liberty,  but  not  in  such  a  way 
as  to  injure  his  health.  A  child  is  legally 
bound  to  maintain  his  indigent  father 
and  grandfather,  mother  and  grandmo- 
ther, if  he  is  able;  the  penalty  in  case 
of  refusal  is  20s.  per  month. 

The  Parental  Power  (patria  potestas) 
among  the  Romans  was  a  peculiar  feature 
in  their  institutions.  It  was  founded  on 
a  legal  marriage,  or  on  a  legal  adoption ; 
the  children  of  such  marriage  and  such 
adopted  children  were  in  the  power  of 
the  father ;  the  mother  had  no  power 
over  the  children.  It  followed  from  the 
principle  of  the  patria  potestas,  which  in- 
volved a  right  of  property,  that  the  child- 
ren of  a  son,  who  was  not  emancipated, 
were  also  in  the  power  of  their  grandfather. 
By  the  death  of  the  grandfather  tlie  son 
became  sui  juris,  and  his  chihlrcu  and 
SO 
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grandchildren,  if  any,  fell  into  his  power. 
The  patria  potestas  was  also  dissolved  by 
Emancipation.  Originally  the  father's 
power  was  absolute  over  the  child,  who 
had  no  independent  political  existence,  at 
least  as  a  member  of  his  father's  family. 
He  was  a  Roman  citizen,  but  at  home  he 
was  subject  to  the  domestic  tribunal. 
The  notion  of  a  Roman  Family  (familia) 
is  that  of  a  Unity,  which  unity  among  all 
the  members  of  the  family  is  a  conse- 
quence of  the  paternal  power.  Within 
the  family  the  father  had  originally  a 
power  of  life  and  death,  and  could  sell 
the  son  as  a  res  mancipi,  by  way  of 
punishment.  The  father  also  originally 
possessed  the  jus  noxae  dandi  with  respect 
to  his  son  as  well  as  a  slave,  a  power 
which  was  a  consequence  of  the  principle 
of  the  father  being  answerable  for  the 
delicts  of  his  son,  and  continued  so  long 
as  that  principle  was  in  full  vigour.  The 
son  who  was  in  the  power  of  his  father 
"ould  acquire  no  property  for  himself; 
ail  his  acquisitions,  like  those  of  a  slave, 
belonged  to  his  father ;  but  at  the  death 
of  the  father  they  might  become  his  own 
property,  a  circumstance  which  distin- 
guished the  acquisitions  of  a  son  from 
those  of  a  slave.  Also,  such  a  son  could 
not  make  a  testament,  nor  could  there  be 
any  in  jure  cessio  made  to  him.  The 
father  could  marry  his  children,  divorce 
them,  give  them  in  adoption,  and  eman- 
cipate them  at  pleasure.  The  effect  of 
emancipation  was  that  the  son  ceased 
to  belong  to  his  father's  family;  and 
this  principle  had  many  important  legal 
consequences. 

The  strict  notion  of  the  patria  potestas 
lies  at  the  foundation  of  the  Roman 
polity.  Like  other  institutions  however, 
which  in  the  early  history  of  a  state  form 
its  essential  elements,  the  strict  character 
of  the  patria  potestas  became  gradually 
relaxed  and  greatly  changed.  The  his- 
ory  of  such  changes  is  a  part  of  the  his- 
tory of  Rome. 

The  patria  potestas  might  be  dissolved 
in  other  ways  besides  those  mentioned. 
If  a  father  or  son  lost  his  citizenship,  the 
relation  between  them  ceased,  for  this  re- 
lationship could  only  exist  between  Ro- 
man citizens.  If  father  or  son  was  made 
a  jprisoner  by  an  enemy,  the  relation  was 


in  abeyance  (in  suspense),  but  was  not 
extinct.  If  the  son  attained  certain  high 
offices  in  the  state,  either  civil  or  religi- 
ous, the  patria  potestas  was  thereupon 
dissolved. 

Gains,  i.  55,  97,  127,  &c. ;  MarezoU, 
Lehrbuch  der  Instit.  des  Eom.  Bechies, 
1839  ;  Savigny,  Si/stem  des  heutigen  Mom. 
Rechts,  1840  ;  Booking,  Insiitiitionen,  i, 
224,  &c.) 

PARISH.    This  word  is  probably  de- 
rived  into  the  English   language   from 
the  French  paroisse,  and  the  Latin  paro- 
chia  or  paroecia,   and  ultimately  from 
the  Greek  paroikia  (irapoiKta).     At  the 
present   day  it  denotes  a  circumscribed 
territory,  varying  in  extent  and  popula- 
tion,  but  annexed   to  a   single  church, 
whose  incumbent  or  minister  is  entitled 
by  law  to  the  tithes  and  spiritual  offer- 
ings within  the  territory.     In  the  early 
ages  of  Christianity  the  term  appears  to 
have  been  used  in  some  parts  of  Europe        j 
to  signify  the   district  or  diocese   of  a        ! 
bishop,  as  distinguished  from  the  "  pro-        \ 
vincia  "  of  the  archbishop  or  metropolitan.        j 
(Du  Cange,  Gloss.,  ad  verb.  '  Parochia ;'         ] 
Sel den's   History    of   Tithes,    chap.    vi.        i 
sect.  3.)     These  large  ecclesiastical  pro- 
vinces were  gradually  broken  down  into        j 
subdivisions,   for  which  ministers   were        j 
appointed,  either   permanently  or  occa-        j 
sionally,   who  Avere  under   the   rule  of        • 
the  bishop,  were  paid  out  of  the  com-        i 
mon  treasury  of  the  bishopric,  and  had 
no   particular  interest  in    the  oblations 
or  profits  of  the  church  to  which  their        : 
ministry  applied.     This  was  the  state  of        ) 
things  in  the  primitive  times,  which  proba-        i 
bly  continued  till  towards  the  end  of  the         | 
third  century.     After  that  period  proprie- 
tors of  lands  began,  with  the  licence  of  the         i 
higher  ecclesiastical  authorities,  to  build        I 
and  endow  churches  in  their  own  pos-        I 
sessions ;  and  in  such  cases  the  chaplain         \ 
or  priest  was   not  paid   by  the   bishop,         ' 
but  was    permitted   to   receive    for   his         j 
maintenance,  and  to  the  particular  use 
of  his   own   church,  the  profits   or   the 
proportion   of  the  profits   of  the   lands         j 
with   which   the   founder  had  endowed         i 
it,   as   well  as  the  offerings  of  such  as         \ 
repaired  thither  for  divine  service.    This         '' 
appears  to  be  a  probable  account  of  the 
origin  and  gradual  formation  of  parochial         j 
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divisions  in  almost  all  countries  where 
Christianity  prevailed ;  and  Selden  h  ■« 
satisftictorily  shown  that  the  history  of 
parishes  in  England  has  followed  the 
same  course.  Soon  after  the  first  intro- 
duction of  Christianity  into  this  country, 
the  heathen  temples  and  other  buildings 
were  converted  into  churches  or  places 
of  assembly,  to  which  the  inhabitants 
of  the  surrounding  district  came  to  receive 
religious  instruction  from  the  minister, 
and  to  exercise  the  rites  of  Christian 
worship.  As  the  members  of  the  new 
religion  increased,  a  single  or  occasional 
minister  was  insufficient  for  the  purpose ; 
and  a  bishop,  with  subordinate  priests, 
began  to  reside  in  the  immediate  neigh- 
bourhood of  the  religious  houses,  having 
the  charge  of  districts  of  various  extent, 
comprehending  several  towns  and  vil- 
lages, and  assigned  principally  with  a 
view  to  the  convenience  of  the  in- 
habitants in  assembling  together  at  the 
church.  Within  these  districts,  or  cir- 
cuits, as  they  were  called,  which  were 
precisely  analogous  to  the  diocesan  pa- 
rishes in  other  parts  of  Europe,  the 
ministering  priests  itinerated  for  the  pur- 
pose of  exercising  their  shriving,  but 
they  always  resided  with  the  bishop. 
By  degrees  other  churches  were  built  to 
meet  the  demands  for  public  worship, 
but  still  at  first  wholly  depending  upon 
the  mother-church,  and  supplied  by  the 
bishop  from  his  family  of  clergy  resident 
at  the  bishopric  with  ministers  or  curates, 
who  were  supported  by  the  common  stock 
of  the  diocese.  For  the  fund  or  endow- 
ment in  each  of  these  districts  was  com- 
mon ;  and  whatsoever  was  received  from 
tithes  or  the  offerings  of  devotees  at  the 
different  altars,  or  by  any  other  means 
given  for  religious  uses,  was  made  into 
a  general  treasure  or  stock  for  the  eccle- 
sias  ical  purposes  of  the  whole  diocese ; 
and  was  applied  by  the  bishop  in  the 
first  place  to  the  maintenance  of  himself 
and  the  college  of  priests  resident  with 
him  at  the  church,  and  afterwards  for 
distribution  in  alms  among  the  poor, 
and  for  the  reparation  of  churches. 

This  community  of  residence  and  in- 
terest between  the  bishop  and  his  attend- 
ing clergy,  who  are  often  termed  in  the 
chronicles  of  those  days  episcopi  clerus, 


constituted  the  notion  of  cathedral 
churches  and  monasteries  ni  their  sim- 
plest form.  How  long  this  state  of  thingg 
continued  does  not  precisely  appear, 
though  Selden  expresses  an  opinion  thai 
it  was  in  existence  as  late  as  the  eighth 
century.  (History  of  Tithes,  chap.  ix. 
sect.  2.)  It  has  indeed  been  asserted  by 
Camden  {Britannia,  p.  160),  and  was 
formerly  the  commonly  received  opinion, 
that  Honorius,  the  first  archbishop  of 
Canterbury,  after  Augustin,  divided  his 
provinces  into  parishes  about  the  year 
630  ;  but  Selden  proves  satisfactorily 
that  Honorius  could  not  have  made  a 
parochial  division  in  the  sense  in  which 
we  now  understand  the  term ;  and  that, 
if  made  at  all,  it  must  have  been  such 
a  distribution  into  districts,  then  called 
parishes,  as  is  above  described,  and 
which  was  so  far  from  originating  with 
Honorius,  that  it  must  have  been  nearly 
as  ancient  as  bishoprics. 

It  seems  probable  that  the  creation  of 
parishes  in  England  was  the  gradual 
result  of  circumstances,  and  was  not  fully 
effected  till  near  the  time  of  the  Con- 
quest. As  Christianity  became  the  uni- 
versal religion,  and  as  population  in- 
creased, the  means  of  divine  worship 
supplied  by  the  bishoprics  and  monas- 
teries became  inadequate,  and  lords  of 
manors  began  to  build  upon  their  own 
demesnes  churches  and  oratories  for  the 
religious  purposes  of  their  families  and 
tenants.  Each  founder  assigned  a  de- 
finite district,  within  which  the  functions 
of  the  minister  officiating  at  his  church 
were  to  be  exercised,  and  expressly 
limited  the  burthen  as  well  as  the  ad- 
vantages of  his  ministry  to  the  inhabi- 
tants of  that  district.  As  these  acts  of 
piety  tended  to  the  advance  of  religion, 
and  were  in  aid  of  the  common  treasury 
of  the  diocese,  they  were  encouraged  by 
the  bishops,  who  readily  consecrated  the 
places  of  worship  so  established,  and  con- 
sented that  the  minister  or  incumbent 
should  be  resident  at  his  church,  and 
receive  for  his  maintenance,  and  for  the 
use  of  that  particular  church,  the  tithes 
and  offerings  of  the  inhabitants,  as  well 
as  any  endowment  or  salary  which  the 
founder  annexed  to  it.  This  endowment 
or  salary  usually  consisted  of  a  glebe,  or 
2g  2 
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a  portion  of  land  appropriated  to  that 
purpose,  the  produce  of  which,  and  of 
the  ecclesiastical  profits  which  arose 
within  the  territory  limited  by  the  found- 
er, became  the  settled  revenue  of  the 
church,  and  annexed  to  it  in  perpetuity. 
The  last  concession  made  to  the  lay- 
founder  was  probably  the  patronage  or 
right  of  presenting  the  clerk  to  the 
church,  which,  by  the  primitive  constitu- 
tion, belonged  exclusively  to  the  bishop  ; 
and  when  this  was  obtained,  these  limited 
territories  differed  in  no  material  respect 
from  our  modern  parishes.  Indeed  it 
can  scarcely  admit  of  doubt  that  our 
parochial  divisions  arose  chiefly  from 
these  lay- foundations,  the  differences  in 
extent  being  accounted  for  by  the  vary- 
ing limits  appointed  for  them  at  their 
origin.  Their  names  were  derived  from 
some  favourite  saint,  from  the  site,  or  the 
lordship  to  which  they  belonged,  or  from 
the  mere  fancy  of  the  respective  founders. 
Such  appears  to  have  been  the  origin  of 
the  lay  parishes ;  and  it  is  reasonable  to 
conclude  that  as  soon  as  this  practice 
was  established,  the  bishops  and  religious 
houses,  in  the  districts  or  parishes  in 
which  they  had  reserved  to  themselves 
the  right  of  presentation,  followed  the 
same  course,  by  limiting  the  ecclesiastical 
profits  of  each  church  to  the  particular 
incumbent,  and  restricting  the  devotions 
as  well  as  the  offerings  of  the  inhabitants 
to  that  church  only. 

The  earliest  notice  of  these  lay  founda- 
tions of  parishes  is  by  Bede,  about  the 
year  700  (Hist.  Eccl,  lib.  v.  c  4  and  5). 
By  the  end  of  the  eighth  century  they 
had  become  frequent,  as  clearly  appears 
from  the  charters  of  confirmation  made 
to  Croyland  Abbey,  by  Bertulph,  king 
of  Mercia,  in  which  several  churches 
of  laj- -foundation  are  comprehended.  In 
the  laws  of  king  Edgar  (a.d.  970)  there 
is  an  express  provision  that  every  man 
shall  pay  his  tithes  to  the  most  antient 
church  or  monastery  where  he  hears 
God's  service ;  "  which  I  understand 
not  otherwise,"  says  Selden,  "  than  any 
church  or  monastery  whither  usually, 
in  respect  of  his  commorancy  or  his 
parish,  he  repaired;  that  is,  his  parish 
church  or  monastery.'*  (His tori/  of  Tithes, 
chap.  ix.  1,  4.) 


Although  the  origin  of  parishes  gene- 
rally in  England  is  pretty  clearly  ascer- 
tained, the  history  of  the  formation  of 
particular  parishes  is  almost  wholly  un- 
known, and  no  evidence  whatever  can  be 
produced  on  the  subject. 

However  satisfactory  this  account  of 
the  origin  of  parishes  may  be  with  refer- 
ence to  country  parishes,  it  furnishes  no 
explanation  of  the  origin  of  parishes  in 
towns — a  subject  which  is  involved  in 
great  obscurity ;  and  indeed  the  changes 
which  the  latter  may  be  shown  to  have 
undergone  within  time  of  memory  seem 
to  point  to  a  different  principle  of  forma- 
tion. 

The  country  parishes  appear  to  be 
nearly  the  same  in  name  and  number 
at  the  present  time  as  they  were  at  the 
time  of  Pope  Nicholas's  '  Taxation,'  com- 
piled in  the  reign  of  Edward  I.  (a.d. 
1288) ;  but  in  some  of  the  large  towns  the 
number  of  parishes  has  very  considerably 
decreased.  Thus,  in  the  city  of  London 
there  are  at  present  108  parishes,  though 
at  the  time  of  the  *  Taxation '  the  number 
was  140  ;  in  like  manner  in  Norwich  the 
number  has  been  reduced  from  70  in  the 
time  of  Edward  1.,  to  37  at  the  present 
day.  In  other  antient  towns,  such  as 
Bristol,  York,  and  Exeter,  the  number  does 
not  appear  to  have  materially  changed, 
but  the  names  have  been  often  altered. 
The  particular  causes  of  these  variations 
it  would  be  difficult  to  trace;  but  greater 
changes  might  reasonably  be  expected  in 
towns  than  in  the  country  parishes,  in 
consequence  of  more  frequent  fluctuations 
of  wealth  and  population  in  the  former. 
Where  a  decrease  has  taken  place  in  the 
number  of  town  parishes  in  the  three  last 
centuries,  it  is  probably  to  be  accounted 
for  by  the  great  reduction  since  the  Re- 
formation in  the  amount  of  oblations  and 
what  are  called  personal  tithes,  which  in 
cities  were  almost  the  only  provision  for 
the  parochial  clergy. 

The  size  of  English  parishes  varies 
much  in  different  districts.  In  the  northern 
counties  they  are  extremely  large,  forty 
square  miles  being  no  unusual  area  for  a 
parish ;  and,  generally  speaking,  parishes 
in  the  north  are  said  to  average  seven  or 
eight  times  the  area  of  the  southern  coun- 
ties.   (See  Rickmau's  Preface  to  Fopula- 
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t  ion  Bel  urns  of  \83\.)  The  boundaries 
of  parishes  in  former  times  appear  to  have 
been  often  ill-defined  and  uncertain :  but 
since  the  establishment  of  a  compulsory 
provision  for  the  poor  by  means  of  assess- 
ments of  the  inhabitants  of  parishes,  the 
limits  have  in  general  been  ascertained 
with  sufficient  precision. 

It  is  not  easy  to  ascertain  the  exact 
number  of  parishes  in  England  and  Wales; 
for  although  they  have  been  enumerated 
cm  several  occasions,  the  number  ascer- 
tiiined  has  usually  depended  upon  the 
ol/jecl  and  purpose  of  the  particular  enu- 
meration. Thus  in  the  returns  under  the 
Poor  Law  Commission,  a  parish  is  gene- 
rally considered  as  a  place  or  district 
supporting  its  own  poor,  and  from  these 
returns  it  appears  that  the  total  number 
of  such  places  is  14,490.  But  in  this 
number  are  included  many  subdivisions 
of  parishes,  such  as  the  townships  in  the 
northern  counties,  which  by  stat.  13  &  14 
Car.  II.,  c.  12,  f.  21,  are  permitted  to 
maintain  their  own  poor,  and  also  other 
places  which  by  act  of  parliament,  though 
not  parishes,  have  the  same  privilege.  An- 
other difficulty,  which  has  probably 
affected  all  the  enumerations  which  have 
hitherto  been  made,  is  the  large  number 
of  doubtful  parishes.  It  is  somewhat  un- 
certain at  the  present  day  what  circum- 
stances constitute  a  parish  church.  In  the 
Saxon  times,  and  for  some  centuries  after 
the  Conquest,  the  characteristics  which 
distinguished  a  parish  church  from  what 
were  called  field-churches,  oratories,  and 
chapels,  were  the  rites  of  baptism  and 
sepulture.  (Selden,  Historij  of  Tithes,  ch. 
ix.  4;  Digge's  Parsons'  Counsellor,  part  i., 
chap,  xii.)  But  in  modern  times  this  line 
(rf  distinction  would  include  as  parish 
churches  almost  all  chapels-of-ease,  and 
also  the  churches  and  parochial  chapels 
erected  under  the  stat.  58  Geo.  III.,  c.  45, 
"  for  building  additional  churches  in 
populous  places."  The  various  views 
entertained  of  the  constituents  of  a  parish 
will  in  a  great  measure  account  for  the 
different  results  of  the  several  enumera- 
tions which  have  been  made;  and  this 
is  in  fact  one  of  tlie  reasons  assigned  by 
Camden  for  the  difference  between  the 
number  of  the  parish  churches  in  Eng- 
.and  and  Wales  stated  to  lleury  VIIL  in 


1520,  by  Cardinal  Wolsey,  and  that  stated 
about  a  century  after  to  James  I.,  the 
former  being  9407,  and  the  latter  9284. 
(Camden's  Britannia,  161-2.)  The  sum 
total  of  the  parishes  mentioned  in  Pope 
Nicholas's  *  Taxation '  above  referred  to, 
as  nearly  as  can  be  ascertained,  appears 
to  be  betM'een  these  two  accounts.  Black- 
stone  says  that  the  number  of  parishes  in 
Eng'land  and  Wales  had  been  computed 
at  10,000,  but  gives  rather  a  questionable 
authority  for  his  statement,  {Commen- 
taries, vol.  i.,  p.  111.)  In  the  Preface  to 
the  *  Population  Returns'  of  1831,  above 
referred  to,  the  number  of  parishes  and 
parochial  chapelries  in  England  and 
Wales  is  said  to  be  10,700,  and  in  Scot- 
land 948 ;  but  in  the  next  page,  where  a 
summary  of  the  number  of  parishes  in 
the  different  dioceses  is  given,  the  total 
is  stated  as  11,077.  Perhaps  the  number 
of  parishes  in  England  and  Wales  (mean- 
ing by  the  term  simply  a  district  annexed 
to  a  church  whose  incumbent  is  by  law 
entitled  to  the  perception  of  tithes  in  that 
district)  may  be  taken  to  be  about  1 1 ,000. 

(See  Holland's  *  Observations  on  the 
Origin  of  Parishes,'  in  Hearne's  Dis- 
courses, vol.  i.,  p.  194 ;  and  Whitaker's 
History  of  Whalley,  book  ii.,  chap.  1.) 

PARISH  CLERK,  a  person  whose 
duty  it  is  to  assist  the  parson  in  the  rites 
and  ceremonies  of  the  church.  He  is 
generally  appointed  by  the  incumbent, 
and,  as  Blackstone  states,  according  to 
the  common  law  he  has  a  freehold  in  his 
office,  of  which  he  cannot  be  deprived  by 
ecclesiastical  censures;  but  a  recent  sta* 
tute  has  made  an  alteration  in  this  respect. 
Parish  clerks  cannot  enforce  payment  by 
legal  process  of  the  customary  fees  due 
to  them.  In  churches  or  chapels  erect^'d 
under  the  Church  Building  Acts  the  Cierk 
is  appointed  annually  by  the  minister.  In 
some  places  the  parish  clerk  is  chosen  by 
the  inhabitants^  In  small  parishes  the 
offices  of  parish  clerk  and  sexton  are 
united  in  one  person.  In  1844  an  act 
was  passed  (7  tSc  8  Vict.  c.  54)  '  for  better 
regulating  the  offices  of  lecturers  and 
parish  clerks.'  Under  this  act  a  person 
in  holy  orders  may  be  appointed  or  elected 
to  the  office  of  church  clerk,  chapel  clerk, 
or  j)arish  clerk.  He  is  to  be  licensed  by 
the  bishop,  in  the  same  manner  as  8ti- 


PAEK. 


[  454  ] 


PARLIAMENT. 


pcndiary  curates,  and  when  appointed 
otherwise  than  by  the  incumbent  is  to  be 
subject  to  his  consent  and  approval.  It 
is  further  provided  that  all  the  profits 
and  emoluments  of  the  office  of  clerk  are 
to  be  enjoyed  so  long  as  the  person  in 
holy  orders  who  holds  it  performs  all 
such  spiritual  and  ecclesiastical  duties  as 
the  incumbent,  with  the  sanction  of  the 
bishop,  may  require.  The  act  expressly 
states  'liat  such  person  shall  not  have  or 
acquire  any  freehold  or  absolute  right  to 
or  interest  in  the  said  office  of  church 
clerk,  chapel  clerk,  or  parish  clerk,  but 
shall  at  all  times  be  liable  to  be  suspended 
or  removed  from  such  office  by  the  same 
authority  and  on  the  like  grounds  as 
stipendiary  curates  may  be  removed.  The 
act  also  enables  any  archdeacon  or  other 
ordinary  to  remove  clerks  not  in  holy 
orders  who  may  be  guilty  of  neglect  or 
misbehaviour. 

PARK.  This  term,  in  its  legal  signi- 
fication as  a  privileged  enclosure  for 
beasts  of  the  forest  and  chace,  is  at  the 
present  day  nearly  obsolete.  Under  the 
ancient  forest-laws,  the  franchise  of  the 
highest  degree  was  that  of  a  forest,  which 
was  the  most  comprehensive  name,  and 
contained  within  it  the  franchises  of  chace, 
park,  and  warren.  The  only  distinction 
between  a  chace  and  a  park  was,  that  the 
latter  was  enclosed,  whereas  a  chace  was 
always  open,  and  they  both  differed  from 
a  forest,  inasmuch  as  they  had  no  peculiar 
courts  or  judicial  officers,  nor  any  parti- 
cular laws,  being  subject  to  the  general 
laws  of  the  forest;  or,  as  Sir  Edward 
Coke  maintains,  to  the  common  law  ex- 
clusively of  the  forest-laws  (4  Inst.,  314). 
A  chace  and  a  park  differed  from  a  forest 
also  in  the  nature  of  the  wild  animals  to 
the  protection  of  which  each  was  applied. 
The  beasts  of  the  forest,  or  beasts  of 
venery,  as  they  were  called,  were  tantum 
silvestres,  that  is,  as  Manwood  explains 
the  phrase  (  Forest  Laws,  chap,  iv.,  sec. 
4),  animals  such  as  the  hart,  hind,  hare, 
boar,  and  wolf,  which  "  do  keep  the  co- 
verts, and  haunt  the  woods  more  than  the 
plains."  On  the  other  hand,  the  beasts  of 
chace  or  park,  were  tantum  campestres, 
that  is  to  say,  they  haunted  the  plains 
more  than  the  woods.  According  to  the 
strict  legal  meaning  of  the  term,  no  sub- 


ject can  set  up  a  park  without  the  king's 
grant,  or  immemorial  prescription,  which 
is  presumptive  evidence  of  such  a  grant. 
In  modern  times  the  term  is  little  known, 
except  in  its  popular  acceptation  as  an 
ornamental  enclosure  for  the  real  or  os- 
tensible purpose  of  keeping  fallow  deer, 
interspersed  with  wood  and  pasture  for 
their  protection  and  support.  (Black- 
stone's  Commentaries,  vol.  ii.,  p.  38.) 
PARKS,  PUBLIC.  [Public  Health.] 
PARLIAMENT,  IMPERIAL,  the 
legislature  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  consisting  of 
the  king  or  queen  [King],  the  lords  spi- 
ritual and  temporal  [Lords,  House  of], 
and  the  knights,  citizens,  and  burgesses 
[Commons,  House  of]  in  parliament  as- 
sembled. 

The  word  is  generally  considered  to  be 
derived  from  the  French,  '  parler,'  to 
speak.  "  It  was  first  applied,"  says  Black- 
stone,  "  to  general  assemblies  of  the  states 
under  Louis  VII.  in  France,  about  the 
middle  of  the  twelfth  century."  The 
earliest  mention  of  it  in  the  statutes  is  in 
the  preamble  to  the  statute  of  West- 
minster, A.D.  1272. 

Origin  and  Antiquity  of  Parliament. 

The  origin  of  any  ancient  institution 
must  be  difficult  to  trace,  when  in  the 
course  of  time  it  has  undergone  great 
changes  ;  and  few  subjects  have  afforded 
to  antiquaries  more  cause  for  learned  re- 
search and  ingenious  conjecture  than  the 
growth  of  our  parliament  into  the  form 
which  it  had  assumed  when  authentic 
records  of  its  existence  and  constitution 
are  to  be  found.  Great  councils  of  the 
nation  existed  in  England  both  under  the 
Saxons  and  Normans,  and  appear  to  have 
been  common  amongst  all  the  nations  of 
the  north  of  Europe.  They  were  called 
by  the  Saxons  michel-spioth,  or  great 
council ;  michel-gemote,  or  great  meeting ; 
and  wittena-gemote,  meeting  of  wise  men 
— by  the  last  of  which  they  are  now  most 
familiarly  known.  The  constitution  of 
these  councils  cannot  be  known  with  any 
certainty,  and  there  has  been  much  con- 
troversy on  the  subject,  and  especially  as 
to  the  share  of  authority  enjoyed  by  the 
people.  Different  periods  have  been  as- 
signed for  their  admittance  into  the  legis- 
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lature.  Coke,  Spelman,  Camden,  and 
Prynne  agree  that  the  commons  formed 
part  of  the  great  synods  or  councils  before 
the  Conquest ;  but  how  they  v/ere  sum- 
moned, and  what  degree  of  power  they 
possessed,  is  a  matter  of  doubt  and  obscu- 
rity. "  The  main  constitution  of  parlia- 
ment, as  it  now  stands,"  says  Blackstone, 
"was  marked  out  so  long  ago  as  the 
seventeenth  year  of  King  John,  a.d.  1215, 
in  the  great  charter  granted  by  that 
prince,  wherein  he  promises  to  summon 
all  archbishops,  bishops,  abbots,  earls,  and 
greater  barons  [Barons]  personally,  and 
all  other  tenants  in  chief  under  the  crown 
by  the  sheriff  and  bailiffs,  to  meet  at  a 
certain  place,  with  forty  days'  notice,  to 
assess  aids  and  scutages  when  necessary ; 
and  this  constitution  has  subsisted,  in  fact 
at  least,  from  the  year  12(36,  49  Hen.  III., 
there  being  still  extant  writs  of  that  date 
to  summon  knights,  citizens,  and  bur- 
gesses to  parliament."  A  statute,  also, 
passed  15  Edw.  II.  (1322),  declares  that 
"  the  matters  to  be  established  for  the  es- 
tate of  the  king  and  of  his  heirs,  and  for 
the  estate  of  the  realm  and  of  the  people, 
should  be  treated,  accorded,  and  estab- 
lished in  parliament,  by  the  king  and  by 
the  assent  of  the  prelates,  earls,  and 
barons,  and  the  commonalty  of  the  realm, 
according  as  had  been  before  accustomed." 
In  reference  to  this  statute  Mr.  Hallam 
observes  "  that  it  not  only  establishes,  by 
a  legislative  declaration,  the  present  con- 
stitution of  parliament,  but  recognises  it 
as  already  standing  upon  a  custom  of 
eome  length  of  time."  (1  Const.  Hist.,  5.) 
Constituent  Farts  of  Parliament. 

Of  the  king  (or  qusen),  the  first  in 
rank,  nothing  need  be  repeated  in  this 
place. 

The  House  of  Lords  is  at  present  com- 
posed of — 

Lords  Spiritual. 

2  archbishops  (York  and  Can- 
terbury) 
24  English  Bishops 
4  Irish  representative  bishops 

Total,  3(J 
Lords  Temporal. 

2  dukes  of  the  blood  royal 
20  dukes 


20  marquesses 
115  earls 

21  viscounts 
200  barons 

16  representative  peers  of  Scot- 
land 
28  representative  peers  of  Ireland 

Total,  422 

The  number  has  been  greatly  aug- 
mented from  time  to  time,  and  there  is  no 
limitation  of  the  power  of  the  crown  to 
add  to  it  by  further  creations.  The  in- 
troduction of  the  representative  peers  of 
Scotland  and  Ireland  was  effected  on  the 
union  of  those  kingdoms,  respectively, 
with  England.  The  former  are  elected  by 
the  hereditary  peers  of  Scotland  descended 
from  Scottish  peers  at  the  time  of  the 
Union,  and  sit  for  one  parliament  only ; 
the  latter  are  chosen  for  life  by  the  peers 
of  Ireland,  whether  hereditary  or  created 
since  the  Union.  The  power  of  the 
crown  to  create  Irish  peers  is  limited  by 
the  Act  of  Union,  so  that  one  only  can  be 
created  whenever  three  of  the  peerages  of 
Ireland  have  become  extinct. 

The  present  composition  of  the  House 
of  Commons  is  as  follows : — 

England  and  Wales. 
159  knights  of  shires 
341  citizens  and  burgesses 


Toiu],  500 


Scotland. 


30  knights  of  shires 

23  citizens  and  burgesses 


Total,  53 


Ireland. 


64  knights  of  shires 

4 1  citizens  and  burgesses 

Total,  105 

Total  of  the  United  Kingdom,  658. 
But  this  includes  the  borough  of  Smlbury 
disfranchised  for  gross  corruption  by  7 
&  8  Vict.  c.  53;  and  the  two  members 
which  this  borough  formerly  returned 
have  not  yet  been  transferred  to  any 
otlier  place.  A  full  view  of  the  present 
system  of  representation  is  given  in  the 
I  article  Commons,  Housk  of. 
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The  lords  and  commons  originally 
were  one  assembly,  but  the  date  of  their 
separation  is  not  known.  The  following 
notice  of  this  subject  is  taken  from  Mr. 
T.  Erskine  May's  '  Law,  Privileges,  Pro- 
ceedings, and  Usage  of  Parliament,'  p.  19. 
"  When  the  lesser  barons  began  to  secede 
from  personal  attendance,  as  a  body,  and 
to  send  representatives,  they  continued  to 
sit  with  the  greater  barons  as  before  ;  but 
when  they  were  joined  by  the  citizens 
and  burgesses,  who,  by  reason  of  their 
order,  had  no  claim  to  sit  with  the  ba- 
rons, it  is  natural  that  the  two  classes  of 
representatives  should  have  consulted  to- 
gether, although  they  continued  to  sit  in 
the  same  chamber  as  the  lords.  The  an- 
cient treatise,  '  De  Modo  tenendi  Parlia- 
mentum,'  if  of  unquestioned  authority, 
would  be  conclusive  of  the  fact  that  the 
three  estates  ordinarily  sat  together  ;  but 
when  any  difl&cult  or  doubtful  case  of 
peace  or  war  arose,  each  estate  sat  sepa- 
rately, by  direction  of  the  king.  But  this 
work  can  claim  no  higher  antiquity  than 
the  reign  of  Richard  II.,  and  its  authority 
is  only  useful  so  far  as  it  may  be  evidence 
of  tradition,  believed  and  relied  on  at  that 
period.  Misled  by  its  supposed  authen- 
ticity, Sir  Edward  Coke  and  Elsynge 
entertained  no  doubt  of  the  facts  as 
there  stated ;  and  the  former  alleged  that 
he  had  seen  a  record  of  the  30  Henry  I., 
(1130)  of  the  degrees  and  seats  of  the 
lords  and  commons  as  one  body,  and  that 
the  separation  took  place  at  the  desire  of 
the  commons.  .  .  .  The  enquiry  how- 
ever is  of  little  moment,  for  whether  the 
commons  sat  with  the  lords  in  a  distinct 
part  of  the  same  chamber,  or  in  separate 
houses  as  at  present,  it  can  scarcely  be 
contended  that,  at  any  time  after  the  ad- 
mission of  the  citizens  and  burgesses,  the 
commons  intermixed  with  the  lords,  in 
their  votes  as  one  assembly.  Their  chief 
business  was  the  voting  of  subsidies,  and 
the  bishops  granted  one  subsidy,  the  lords 
temporal  another,  and  the  commons 
again  a  separate  subsidy  for  themselves. 
The  commons  could  not  have  had  a  voice 
in  the  grants  of  the  other  estates  ;  and  al- 
though the  authority  of  their  name  was 
constantly  used  in  the  sanction  of  Acts  of 
Parliament,  they  ordinarily  appeared  as 
petitioners.    In  that  character  it  is  not 


conceivable  that  they  could  have  voted 
with  the  lords,  and  it  is  well  known  that 
down  to  the  reign  of  Henry  VI.,  no  laws 
were  actually  written  and  enacted  until 
after  the  parliament."  ..."  When- 
ever this  separation  may  have  been  ef- 
fected, it  produced  but  little  practical 
change  in  the  uninterrupted  custom  of 
parliament.  The  causes  of  summons  are 
still  declared  by  the  crown  to  the  lords 
ana  commons  assembled  in  one  house; 
the  two  houses  deliberate  in  separate 
chambers,  but  under  one  roof;  they  com- 
municate with  each  other  by  messages 
and  conference  ;  they  agree  in  resolutions 
and  in  making  laws,  and  their  joint  de- 
termination is  submitted  for  the  sanction 
of  the  crown.  They  are  separated,  in- 
deed, but  in  legislation  they  are  practi- 
cally one  assembly,  as  much  as  if  they  sat 
in  one  chamber,  and  in  the  presence  of 
each  other,  communicated  their  separate 
votes." 

Power  and  Jurisdiction  of  Parliament. 
1.  Legislative  Authority  collectively. — 
The  authority  of  parliament  extends 
over  the  United  Kingdom  and  all  its 
colonies  and  foreign  possessions.  There 
are  no  other  limits  to  its  power  of  making 
laws  for  the  whole  empire  than  those 
which  are  common  to  it  and  to  all  other 
sovereign  authority,  the  willingness  of  the 
people  to  obey,  or  their  power  to  resist 
them.  It  has  power  to  alter  the  constitu- 
tion of  the  country,  for  that  is  the  consti- 
tution which  the  last  act  of  parliament 
has  made :  and  it  may  even  take  away  life 
by  acts  of  attainder. 

Parliament  does  not  in  the  ordinary 
course  legislate  directly  for  the  colonies. 
For  some,  the  queen  in  council  legislates, 
and  others  have  legislatures  of  their  own, 
and  propose  laws  for  their  internal  go- 
vernment, subject  to  the  approval  of  the 
queen  in  council ;  but  these  may  after- 
wards be  repealed  or  amended  by  acts  of 
parliament.  Their  legislatures  and  their 
laws  are  both  subordinate  to  the  supreme 
power  of  the  mother  country.  The  con- 
stitution of  Lower  Canada  was  suspended 
in  1 840 ;  and  a  provisional  government, 
with  legislative  functions  and  great  ex- 
ecutive powers,  was  established  by  the 
British  parliament.     Slavery   wa.s  abo- 
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lished  by  an  act  of  parliament  in  1833 
throughout  all  the  British  possessions, 
whether  governed  by  local  legislatures  or 
not;  but  certain  measures  for  carrying 
into  effect  the  intentions  of  parliament 
were  left  for  subsequent  enactment  by 
the  local  bodies,  or  by  the  queen  in  coun- 
cil. The  House  of  Assembly  of  Jamaica, 
the  most  ancient  of  our  colonial  legisla- 
tures, had  neglected  to  pass  an  effectual 
law  for  the  regulation  of  prisons,  which 
became  necessary  upon  the  emancipation 
of  the  negroes,  and  parliament  immedi- 
ately passed  a  statute  for  that  purpose. 
The  Assembly  were  indignant  at  the  in- 
terference of  the  mother  country,  and 
neglected  their  functions,  until  an  act  was 
passed  by  the  imperial  parliament  which 
suspended  the  constitution  of  Jamaica  un- 
less they  resumed  them. 

The  power  of  imposing  taxes  upon 
colonies  for  the  support  of  the  parent 
state  was  attempted  to  be  exercised  by 
parliament  upon  the  provinces  of  North 
America ;  but  this  attempt  was  the  imme- 
diate occasion  of  the  severance  of  that 
country  from  our  own. 

There  are  some  subjects  indeed,  upon 
which  parliament,  in  familiar  language. 
Is  said  to  have  no  right  to  legislate,  such 
for  instance  as  the  Church ;  but  no  one 
can  intend  more  by  that  expression  than 
that  it  is  inexpedient  to  make  laws  as  to 
such  matters.  Parliament  has  made  a 
new  distribution  of  portions  of  Church 
property.  The  very  prayers  and  services 
of  the  Church  are  prescribed  by  statute ; 
and  the  Church  Discipline  Act  is  an  in- 
stance of  parliament  regulating  the  con- 
duct of  the  ministers  of  the  Church. 
Parliament  has  changed  the  professed 
religion  of  the  country,  and  has  altered  the 
hereditary  succession  to  the  throne.  To 
(Conclude,  in  the  words  of  Sir  Edward 
Coke,  the  power  of  parliament  "is  so 
transcendent  and  absolute,  that  it  cannot 
be  confined,  either  for  causes  or  persons, 
within  any  hounds." 

2.  Dislrihulion  of  Power H  between 
King,  Lords,  and  Commons. — Custom  and 
convenience  have  assigned  to  different 
branches  of  the  legislature  peculiar  pow- 
ers. These  are  subject  to  any  limitation 
or  even  transference  which  parliament 
may  think  fit.     The  king  swears  at  the 


coronation  to  govern  "  according  to  the 
statutes  in  parliament  agreed  upon,"  and 
these  of  course  may  be  altered.  Prero- 
gatives of  the  crown  which  have  ever 
been  enjoyed  might  yet  be  taken  away 
by  the  king,  with  the  consent  of  the  three 
estates  of  the  realm.  The  king  sends  and 
receives  ambassadors,  enters  into  treaties 
with  foreign  powers,  and  declares  war  or 
peace,  without  the  concurrence  of  lords 
and  commons;  but  these  things  he  cannot 
do  without  the  advice  of  his  ministers, 
who  are  responsible  to  parliament.  Cer- 
tain parliamentary  functions  are  ex- 
ercised by  the  king,  which  are  important 
in  the  conduct  of  legislation. 

Summons. — It  is  by  the  act  of  the  king 
alone  that  parliament  can  be  assembled. 
There  have  been  only  two  instances  in 
which  the  lords  and  commons  have  met 
of  their  own  authority,  namely,  previ- 
ously to  the  restoration  of  King  Charles 
II.,  and  at  the  Revolution  in  1(388. 

The  first  act  of  Charles  II.'s  reign  de- 
clared the  lords  and  commons  to  be  the 
two  houses  of  parliament,  notwithstand- 
ing the  irregular  manner  in  which  they 
had  been  assembled,  and  all  their  acts 
were  confirmed  by  the  succeeding  parlia- 
ment summoned  by  the  king ;  which  how- 
ever qualified  the  confirmation  of  them 
by  declaring  that  "  the  manner  of  the  as- 
sembling, enforced  by  the  difficulties  and 
exigencies  which  then  lay  upon  the  na- 
tion, is  not  to  be  drawn  into  example." 
In  the  same  manner  the  first  act  of  the 
reign  of  William  and  Mary  declared  the 
convention  of  lords  and  commons  to  be 
the  two  houses  of  parliament,  as  if  they 
had  been  summoned  according  to  the 
usual  form,  and  the  succeeding  parlia- 
ment recognised  the  legality  of  their  acts. 
[CoNVKNTioN  Pakliamknt.I  But  al- 
though the  king  may  deternune  the  pe- 
riod for  calling  parliaments,  his  preroga- 
tive is  restrained  within  certain  limits; 
and  he  is  bound  hy  statute  to  issue  writs 
within  three  years  after  the  determination 
of  any  parliament;  and  the  practice  of 
providing  n)oney  for  the  puhlic  service 
by  annual  enactments  renders  it  compul- 
sory upon  him  to  summon  parliament 
every  year. 

There  is  one  contingency  upon  which 
the  parliament  may  meet  without  sum- 
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mons,  under  the  authority  of  an  act  of 
parliament.  It  was  provided  by  the  6 
Anne,  e.  7,  that  "  in  case  there  should  be 
no  parliament  in  being  at  the  time  of  the 
demise  of  the  crown,  then  the  last  pre- 
ceding parliament  should  immediately 
convene  and  sit  at  Westminster,  as  if  the 
said  parliament  had  never  been  dissolved." 
By  the  37  Geo.  III.,  c.  127,  a  parlia- 
ment so  revived  would  only  continue  in 
existence  for  six  months,  if  not  sooner 
dissolved. 

As  the  king  appoints  the  time  and 
place  of  meeting,  so  also  at  the  com- 
mencement of  every  session  he  declares 
to  both  houses  the  cause  of  summons  by 
a  speech  delivered  to  them  in  the  House 
of  Lords  by  himself  in  person,  or  by 
commissioners  appointed  by  him.  Until 
he  has  done  this,  neither  house  can  pro- 
ceed with  any  business. 

The  causes  of  summons  declared  do 
not  make  it  necessary  for  parliament  to 
consider  them  only,  or  to  proceed  at  once 
to  the  consideration  of  any  of  them.  Af- 
ter the  speech,  any  business  may  be  com- 
menced j  and  both  Houses,  in  order  to 
prove  their  right  to  act  without  reference 
to  any  authority  but  their  own,  invariably 
read  a  bill  a  first  time  pro  forma  befon; 
they  take  the  speech  into  consideration. 
Other  business  is  also  do/\e  very  fre- 
quently at  the  same  time.  New  writs 
are  issued  for  places  which  have  become 
vacant  during  the  recess,  returns  are  or- 
dered, and  even  addresses  are  presented 
on  matters  unconnected  with  the  speech. 
In  1840  a  question  of  privilege,  arising 
out  of  the  action  of  Stockdale  against  the 
printers  of  the  house,  was  entertained 
before  any  notice  was  taken  of  her  Ma- 
jesty's speech. 

Prorogation  and  Adj'ournmoit. — Parlia- 
ment can  only  commence  its  deliberations 
at  the  time  appointed  by  the  king ;  nei- 
ther can  it  continue  them  any  longer  than 
he  pleases.  He  may  prorogue  parliament 
by  having  his  command  signified  in  his 
presence  by  the  lord  chancellor  or 
speaker  of  the  House  of  Lords  to  both 
houses,  or  by  writ  under  the  great  seal, 
or  by  commission.  The  effect  of  a  pro- 
rogation is  at  once  to  suspend  all  busi- 
ness until  parliament  may  be  summoned 
again.     Not  only  are  the  sittings  of  par- 


liament at  an  end,  but  all  proceedings 
pending  at  the  time,  except  impeach- 
ments by  the  commons,  are  quashed.  A 
bill  must  be  renewed  after  a  prorogation, 
as  if  it  had  never  been  introduced,  though 
the  prorogation  be  for  no  more  than  a 
day.  William  III.  prorogued  parliament 
from  the  21st  October,  1G89,  to  the  23rd, 
in  order  to  renew  the  Bill  of  Rights,  con- 
cerning which  a  difference  had  arisen 
between  the  two  houses  that  was  fatal  to 
it.  It  being  a  rule  that  a  bill  cannot  be 
passed  in  either  house  twice  in  the  same 
session,  a  prorogation  has  been  resorted 
to,  in  other  cases,  to  enable  a  second  bill 
to  be  brought  in. 

Adjournment  is  solely  in  the  power  of 
each  house  respectively.  It  has  not  been 
uncommon  indeed  for  the  king's  pleasure 
to  be  signified,  by  message  or  proclama- 
tion, that  both  houses  should  adjourn. 
Either  of  them  however  may  decline 
complying  with  what  can  be  considered 
as  no  more  than  a  request.  Business  has 
frequently  been  transacted  after  the  king's 
desire  has  been  made  knoAvn,  and  the 
question  for  adjournment  put  in  the  ordi- 
nary manner. 

Dissolution. — The  king  may  also  put 
an  end  to  the  existence  of  parliament  by 
a  dissolution.  He  is  not  however  entirely 
free  to  define  the  duration  of  a  parlia- 
ment, for  after  seven  years  it  ceases  to 
exist  under  the  statute  of  George  I.,  com- 
monly known  as  the  Septennial  Act.  Be- 
fore the  Triennial  Act,  6  Wm.  and  Mary, 
there  was  no  limit  to  the  continuance  ol 
a  parliament,  except  the  will  of  the  king. 
Parliament  is  dissolved  by  proclamation, 
after  having  been  prorogued  to  a  certain 
day.  This  practice,  according  to  Hatseli, 
'•  which  has  now  been  uniform  for  above 
a  century,  has  probably  arisen  from  those 
motives  that  are  suggested  by  Charles  1., 
in  bis  speech  in  1628,  "that  it  should  be 
a  general  maxim  with  kings  themselves 
only  to  execute  pleasing  things,  and  to 
avoid  appearing  personally  in  matters 
that  may  seem  harsh  and  disagreeable." 

In  addition  to  these  several  powers  of 
calling  a  parliament,  appointing  its  meet- 
ing, directing  the  counnencement  of  its 
proceedings,  determining  them  for  an  in- 
definite time  by  prorogation,  and  finally 
of  dissolving  it  altogether,  the  crown  has 
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the  creation  of  one  entire  branch  of  the 
legislature ;  together  with  other  parlia- 
mentaiy  powers,  which  will  hereafter  be 
noticed  in  treating  of  the  functions  of  the 
two  houses.  But  though  the  name  of  the 
king  or  reigning  queen  is  used  on  all  the 
occasions  above  mentioned,  the  determina- 
tion when  and  how  the  prerogatives  of  the 
crown  shall  be  employed  depends  on  the 
cabinet,  to  whom  the  king  intrusts  the 
administration  of  the  government.  [Ca- 
binet; King,] 

The  judicial  functions  of  the  lords,  and 
their  power  to  pass  bills  affecting  the 
peerage,  which  the  commons  may  not 
amend,  are  the  only  properties  peculiar 
to  them,  apart  from  their  personal  privi- 
leges. 

Taxation. — The  chief  powers  vested 
in  the  House  of  Commons  are  those  of 
imposing  taxes  and  voting  money  for  the 
public  service.  Bills  for  these  purposes 
can  only  originate  in  that  house,  and  the 
lords  may  not  make  any  alterations  in 
them,  except  for  the  correction  of  clerical 
errors.  On  the  opening  of  parliament, 
the  king  directs  estimates  to  be  laid  be- 
fore the  house,  but  the  amount  may  be 
varied  by  the  commons  at  pleasurCr 
Grants  distinct  from  those  proposed  in 
the  estimates  cannot  be  made  without  the 
king's  recommendation  being  signified. 
The  commons  will  not  allow  the  right  of 
the  lords  to  insert  in  a  bill  any  pecuniary 
penalties  or  to  alter  the  amount  or  appli- 
cation of  any  penalty  imposed  by  them- 
selves ;  but  the  rigid  assertion  of  this  rule 
was  found  to  be  attended  with  much  in- 
convenience, and  a  standing  order  was 
made  in  1831,  directing  the  Speaker  in 
each  case  to  report  whether  the  object  of 
the  lords  appears  to  be  "  to  impose,  vary, 
or  take  away  any  pecuniary  charge  or 
burthen  on  the  sul)ject,"  or  "  only  to  re- 
late to  the  punishment  of  offences,  and 
the  house  shall  determine  whether  it  may 
be  expedient  in  such  particular  case  to 
insist  upon  the  exercise  of  their  privi- 
lege." In  the  present  session  (1846)  also, 
the  Commons  have  permitted  certain 
railway  bills  to  originate  in  the  House  of 
Lords,  notwithstanding  the  rates  and  tolls 
which  must  necessarily  be  levied  under 
their  authority. 

liiyht  of  determining  Elections.— Auo- 


ther  important  power  peculiar  to  the 
commons  is  that  of  determining  all  mat- 
ters touching  the  election  of  their  own 
members,  and  involving  therein  the 
rights  of  the  electors.  Upon  the  latter 
portion  of  their  right  a  memorable  con- 
test arose  between  the  lords  and  commons 
in  1704.  Ashby,  a  burgess  of  Aylesbury, 
brought  an  action  at  common  law  against 
the  returning-officers  of  that  town  for 
having  refused  to  permit  him  to  give  his 
vote  at  an  eh'ction.  A  verdict  was  ob- 
tained by  him,  but  a  judgment  was  given 
against  him  in  the  Queen's  Bench,  v/hich 
was  reversed  by  the  House  of  Lords 
upon  a  writ  of  error.  The  commons  de- 
clared that  "the  determination  of  the 
right  of  election  of  members  to  serve  in 
parliament  is  the  proper  business  of  the 
House  of  Commons,  which  they  would 
always  be  very  jealous  of,  and  this  juris- 
diction of  theirs  is  uncontested  ;  that  they 
exercise  a  great  power  in  that  matter,  for 
they  oblige  the  officer  to  alter  his  return 
according  to  their  judgment;  and  that 
they  cannot  judge  of  the  right  of  election 
without  determining  the  right  of  the  elec- 
tors, and  if  electors  were  at  liberty  to 
prosecute  suits  touching  their  right  of 
giving  voices  in  other  courts,  there  might 
be  different  voices  in  other  courts,  which 
would  make  confusion,  and  be  dishonour- 
able to  the  House  of  Commons  ;  and  that 
therefore  such  an  action  was  a  breach  of 
privilege."  In  addition  to  the  ordinary 
exercise  of  their  jurisdiction  as  regarded 
the  right  of  elections,  the  commons  relied 
upon  an  act  of  the  7  Wm.  III.  c.  7,  by 
which  it  had  been  declared  that  "  the 
last  determination  of  the  House  of  Com- 
mons concerning  the  right  of  elections  is 
to  be  pursued."  On  the  other  hand,  it 
was  objected  that  "  there  is  a  great  dif- 
ference between  the  right  of  the  electors 
and  the  right  of  the  elected ;  the  one  is  a 
temporary  right  to  a  place  in  parliament 
pro  h(ic  vice ;  the  other  is  a  freehold  or  a 
franchise.  Who  has  a  right  to  sit  in  the 
House  of  Commons,  may  be  properly 
cognizable  there ;  but  wlio  has  a  right  to 
choose,  is  a  matter  originally  established 
even  before  there  is  a  parliament.  A 
man  has  a  right  to  his  freehold  by  the 
common  law,  and  the  law  having  an- 
nexed his  right  of  voting  to  his  freeliold, 
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it  is  of  the  nature  of  his  freehold,  and 
tnust  depend  upon  it.  The  same  law  that 
gives  him  his  right  must  defend  it  for 
him,  and  any  other  power  that  will  pre- 
tend to  take  away  his  right  of  votmg, 
may  as  well  pretend  to  take  away  the 
freehold  upon  which  it  depends."  These 
extracts  from  the  Report  of  a  Lords' 
Committee,  27  March,  1704,  upon  the 
conferences  and  other  proceedings  in  the 
case  of  Ashby  and  White,  give  an  epi- 
tome of  the  main  arguments  upon  which 
each  pai-ty  in  the  contest  relied.  The 
whole  of  this  Report,  together  with  an- 
other of  the  13th  March,  may  be  read 
with  great  interest. 

Encouraged  by  the  decision  of  the 
House  of  Lords,  five  other  burgesses  of 
Aylesbury,  now  familiarly  known  as 
"  the  Aylesbury  men,"  commenced  ac- 
tions against  the  constables  of  their  town, 
and  were  committed  to  Newgate  by  the 
House  of  Commons  for  a  contempt  of 
their  jurisdiction.  They  endeavoured  to 
obtain  their  discharge  on  writs  of  habeas 
corpus,  but  did  not  succeed.  The  com- 
mons declared  their  counsel,  agents,  and 
solicitors  guilty  of  a  breach  of  privilege, 
and  committed  them  also.  Resolutions 
condemning  these  proceedings  were 
passed  by  the  lords;  conferences  were 
held,  and  addresses  presented  to  the 
queen.  At  length  the  queen  came  down 
and  prorogued  parliament,  and  thus  put 
an  end  to  the  contest  and  to  the  imprison- 
ment of  the  Aylesbury  men  and  their 
counsel. 

The  question  which  was  agitated  at 
that  time  has  never  since  arisen.  The 
commons  have  continued  to  exercise  the 
sole  power  of  determining  whether  elec- 
tors have  had  the  right  to  vote  while  in- 
quiring into  the  conflicting  claims  of 
candidates  for  seats  in  parliament,  and 
specific  modes  for  trying  the  right  of 
election  by  the  house  have  been  pre- 
scribed by  statutes,  and  its  deteraiination 
declared  to  be  "  final  and  conclusive  in 
all  subsequent  elections,  and  to  all  intents 
and  purposes  whatsoever." 

Connected  with  the  power  of  the  com- 
mons to  adjudicate  upon  all  matters  re- 
lating to  elections,  may  be  mentioned 
their  power  over  the  eligibility  of  can- 
didates,   John  Wilkes  was  exp^-lled,  in 


1764,  for  being  tlie  author  of  a  seditious 
libel.  In  the  next  parliament  (February 
3,  1769)  he  was  again  expelled  for  an- 
other libel ;  a  new  writ  was  ordered  for 
the  county  of  Middlesex,  which  he  re- 
presented, and  he  was  re-elected  without 
a  contest ;  upon  which  it  was  resolved,  on 
the  1 7th  February,  "  that  having  been  in 
this  session  of  parliament  expelled  this 
house,  he  was  and  is  incapable  of  being 
elected  a  member  to  serve  in  this  present 
parliament."  The  election  was  declared 
void,  but  Mr.  W^ilkes  was  again  elected, 
and  his  election  was  once  more  declared 
void,  and  another  writ  issued.  A  new 
expedient  was  now  used.  Mr.  Luttrell, 
then  a  member,  accepted  the  Chiltern 
Hundreds,  and  stood  against  Mr.  Wilkes 
at  the  election,  and  being  defeated,  peti- 
tioned the  house  against  the  return  of  his 
opponent.  The  house  resolved  that  al- 
though a  majority  of  the  electors  had 
voted  for  Mr.  Wilkes,  Mr.  Luttrell  ought 
to  have  been  returned,  and  they  amended 
the  return  accordingly.  Against  this  pro- 
ceeding the  electors  of  Middlesex  pre- 
sented a  petition,  without  effect,  as  the 
house  declared  that  Mr.  Luttrell  was  duly 
elected.  The  whole  of  these  proceedings 
were  severely  condemned,  and  on  the 
3rd  of  May,  1782,  the  resolution  of  the 
17th  of  February,  1769,  was  ordered  to 
be  expunged  from  the  journals  as  "  sub- 
versive of  the  rights  of  the  whole  body 
of  electors  of  this  kingdom."  A  resolu- 
tion similar  to  that  expunged  had  been 
passed  in  the  case  of  the  unfortunate  Hall, 
in  1.580,  as  part  of  the  many  punishments 
inflicted  upon  him,  which  we  shall  have 
occasion  to  mention. 

Oaths. — The  power  of  administering 
oaths  exercised  by  the  lords  is  not 
claimed  by  the  House  of  Comnions.  They 
formerly  endeavoured  to  attain  the  end 
supposed  to  be  secured  by  the  adminis- 
tration of  an  oath,  by  resorting  to  the  au- 
thority of  justices  of  the  peace  who  hap- 
pened to  be  members  of  their  own  body ; 
but  this  and  other  expedients  of  the  same 
kind  have  long  since  been  abandoned, 
and  witnesses  guilty  of  falsehood  are 
punished  by  the  house  for  a  breach  of 
privilege.  Election  committees  have 
power  by  statute  to  administer  oaths, 
and  witiwsses  who  give  Jhlse  evidence 
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before   such  committees    are   guilty  of 
perjury. 

3.  Privileges. — Both  houses  of  parlia- 
ment possess  various  powers  and  privi- 
leges for  the  maintenance  of  their  col- 
lective authority,  and  for  the  protection, 
convenience,  and  dignity  of  individual 
members.  At  the  commencement  of 
each  parliament,  the  Speaker,  on  behalf 
of  the  commons,  has  "  laid  claim  to  them 
of  the  king "  since  the  reign  of  Henry 
VIII.,  but  they  appear  to  have  been  al- 
ways enjoyed  with  equal  certainty  before 
that  time.  Some  of  them  have  been  sub- 
sequently confirmed,  modified,  and  even 
abolished  by  acts  of  parliament,  but  the 
petition  of  the  Speaker  remains  un- 
changed, and  prays  for  some  which  have 
been  disallowed  by  law  since  the  original 
form  was  adopted. 

Commitment  and  Fines. — The  power 
of  commitment  for  contempt  has  always 
been  exercised  by  both  houses.  It  has 
been  repeatedly  brought  under  the  cog- 
nizance of  the  courts,  and  allowed  with- 
out question.  Mr,  Wynn  in  his  '  Argu- 
ment,' states  that  there  are  upwards  of 
one  thousand  cases  of  commitment  by  the 
House  of  Commons  to  be  found  in  their 
Journals  since  1547.  Breaches  of  privi- 
lege committed  in  one  session  may  be 
punished  by  commitment  in  another,  as 
in  the  well-known  case  of  Murray,  in 
1751-2,  who  was  imprisoned  in  Newgate 
for  a  libel  until  the  end  of  the  session,  and 
on  the  next  meeting  of  parliament  was 
again  ordered  to  be  committed  ;  but  he 
had  absconded  in  the  meanwhile.  Con- 
tempts of  a  former  parliament  may  also 
be  punished.  The  lords  may  commit  for 
a  definite  period  beyond  the  duration  of 
the  session  or  parliament ;  but  a  commit- 
ment by  the  commons  holds  good  only 
until  the  close  of  the  session. 

The  house  of  lords,  in  addition  to  the 
power  of  commitment,  may  impose  fines. 
This  privilege  is  no  longer  exercised 
by  the  commons ;  but  amongst  the  most 
remarkable  cases  in  which  it  was  for- 
merly used,  we  may  mention  that  of 
Mr.  llall,  a  member  who  had  incurred 
their  displeasun;,  by  publisliing  a  work 
"very  slanderous  and  derogatory  to  the 
general  authority,  power,  and  state  of 
the  house,  and  prejudicial  to  the  validity 


of  its  pi'oceedings  in  making  and  esta- 
blishing laws,"  and  was  ordered  to  "  pay 
a  fine  to  the  queen  of  five  hundred 
marks."  The  house  at  the  same  time 
assumed  a  power  not  found  to  have 
been  exercised  in  other  cases.  It  com- 
mitted Mr.  Hall  to  the  Tower,  and 
ordered  that  he  should  remain  there  for 
•'  six  months,  and  until  he  should  make 
retraction  of  the  book.'  This  punish- 
ment was  commitment  for  a  time  certain 
without  reference  to  the  continuance  of 
the  session,  and,  in  the  event  of  a  refusal 
to  retract  the  book,  amounted  to  per- 
petual imprisonment.  A  practice  still 
exists  which  partakes  of  the  nature  of 
a  fine.  There  are  certain  fees  payable 
by  persons  committed  to  the  custody  of 
the  serjeant-at-arms,  and  it  is  usual  on 
discharging  them  out  of  custody  to  attach 
the  condition  of  the  "payment  of  the 
fees."  These  fees  are  occasionally  re- 
mitted under  particular  circumstances — 
as,  for  example,  on  account  of  the  po- 
verty of  the  prisoner. 

Freedom  of  Speech. — Freedom  of  speech 
\s  one  of  the  privileges  claimed  by  the 
Speaker  on  behalf  of  the  commons,  but  it 
has  long  since  been  confirmed  as  the  right 
of  both  houses  of  parliament  by  statutes. 
It  was  acknowledged  by  an  act  in  the 
reign  of  Henry  VIII.,  by  which  the  pro- 
ceedings of  the  stannary  court  with  re- 
spect to  Richard  Strode,  a  member,  who 
was  fined  and  imprisoned  by  that  court 
for  having  proposed  a  bill  to  regulate 
the  tinners  in  Cornwall,  were  declared 
illegal,  and  the  repetition  of  similar  en- 
croachments upon  the  privilege  of  par- 
liament provided  against.  The  language 
however  was  thought  ambiguous,  and  it 
was  by  limiting  its  operation  to  the  case 
of  Strode,  that  a  judgment  was  obtained 
in  the  King's  Bench  against  Sir  John 
Elliot,  Denzil  Ilollis,  and  Valentine,  in 
the  reign  of  Charles  I.  A  true  inter- 
pretation of  the  law  was  subseciuently 
established  by  resolutions  of  both  houses 
of  parliament,  and  by  a  formal  reversal 
of  this  judgment  by  the  house  of  lords. 
The  most  solemn  recognitit)n  of  the  pri- 
vilege is  contained  in  the  liill  of  liights, 
wliich  declares  "that  the  freedom  of 
speech  and  debates  and  proceedings  in 
parliament  ought  not  lo  be  iuipeuchcd 
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or  questioned  in  any  court  or  place  out  of 
parliament." 

There  are  however  certain  legal  inci- 
dents to  this  privilege  which  it  is  ne- 
cessary to  notice.  The  law  presumes 
that  everything  said  in  parliament  is 
with  the  view  to  the  public  good  and 
necessary  for  the  conduct  of  public  busi- 
ness ;  but  should  the  member  publish  his 
speech,  he  is  viewed  as  an  author  only, 
and  if  it  contain  libellous  matter,  he  will 
not  be  protected  by  the  privilege  of  par- 
liament. In  1795  an  information  was 
filed  against  Lord  Abingdon  for  libel. 
His  lordship  had  accused  his  attorney,  in 
parliament,  of  improper  conduct  in  his 
profession.  He  afterwards  published  his 
speech  in  several  newspapers  at  his  own 
expense.  His  lordship  pleaded  his  own 
cause,  and  contended  that  he  had  a  right 
to  print  what  he  had,  by  the  law  of  par- 
liament, a  right  to  speak ;  but  Lord 
Kenyon  said  "  that  a  member  of  parlia- 
ment had  certainly  a  right  to  publish  his 
speech,  but  that  speech  should  not  be 
made  a  vehicle  of  slander  against  any 
individual ;  if  it  was,  it  was  a  libel."  In 
1813  a  much  stronger  case  of  the  same 
land  occured.  Mr.  Creevey,  a  member, 
had  made  a  charge  against  an  individual 
in  the  house  of  commons,  and  incorrect 
reports  of  his  speech  having  appeared  in 
several  newspapers,  Mr.  Creevey  sent  a 
correct  report  to  an  editor,  requesting  him 
to  publish  it  in  his  newspaper.  A  jury 
found  Mr.  Creevey  guilty  of  libel,  and 
the  court  of  King's  Bench  refused  an 
application  for  a  new  trial ;  on  which 
occasion  Lord  EUenborough  said,  "a 
member  of  that  house  has  spoken  what 
he  thought  material  and  what  he  was  at 
liberty  to  speak,  in  his  character  as  a 
member  of  that  house.  So  far  he  is 
privileged :  but  he  has  not  stopped  there ; 
but,  unauthorized  by  the  house,  has  chosen 
to  publish  an  account  of  that  speech  in 
what  he  has  pleased  to  call  a  corrected 
form,  and  in  that  publication  has  thrown 
out  reflections  injurious  to  the  character 
of  an  individual." 

Freedom  from  Arrest. — The  Speaker's 
'Petition  prays  on  behalf  of  the  commons, 
•'that  their  persons,  their  estates,  and 
servants,  may  be  free  from  arrests,  and  all 
molestations."    These  words  are  not  more 


extensive  than  the  privilege  as  formerly 
enjoyed,  and  instances  in  which  it  ha« 
been  enforced  may  be  found  in  nearly 
every  page  of  the  earlier  volumes  of  the 
Journals.  This  privilege  has  however 
been  limited  by  statutes,  the  last  of  which 
(10  Geo.  IIL  c.  50)  states  in  the  pre- 
amble that  the  previous  laws  were  in- 
sufficient to  obviate  the  inconveniences 
arising  from  the  delay  of  suits  by  reason 
of  privilege  of  parliament,  and  enacts 
that  "  any  person  may  at  any  time  com- 
mence and  prosecute  any  action  or  suit, 
&c.,  against  any  peer  or  lord  of  parlia- 
ment, or  against  any  of  the  knights, 
citizens,  or  burgesses  for  the  time  being 
or  against  any  of  their  menial  or  any 
other  servants,  or  any  other  person  en- 
titled to  the  privilege  of  parliament, 
and  no  such  action  shall  be  impeached, 
stayed,  or  delayed  by  or  under  colour 
or  pretence  of  any  privilege  of  parlia- 
ment." Obedience  to  any  rule  of  the 
courts  at  Westminster  may  be  enforced 
by  distress  infinite,  in  case  any  person 
entitled  to  the  benefit  of  such  rule  shall 
choose  to  proceed  in  that  way. 

The  persons  of  members  are  still  free 
from  arrest  or  imprisonment  in  civil 
actions,  but  their  property  is  as  liable  to 
the  legal  claims  of  all  other  persons  as 
that  of  any  private  individual.  Their 
servants  no  longer  enjoy  any  privilege  or 
immunity  whatever. 

The  privilege  of  freedom  from  arrest 
has  always  been  subject  to  the  exception 
of  cases  of  "  treason,  felony,  and  surety 
of  the  peace ; "  and  though  in  other  cri- 
minal charges  each  house  may,  if  it  see 
fit,  prevent  the  abstraction  of  a  member 
from  his  parliamentary  duties,  the  case 
of  Lord  Cochrane,  in  1815,  will  show 
how  little  protection  the  house  of  com- 
mons extends  to  its  members  in  such 
cases.  Lord  Cochrane,  having  been  in- 
dicted and  convicted  for  a  conspiracy, 
was  committed  to  the  King's  Bench 
prison.  He  afterwards  escaped,  and  was 
arrested  by  the  marshal  while  sitting  on 
the  privy  counsellor's  bench  in  the  house 
of  commons,  on  the  right  hand  of  the 
chair,  at  which  time  there  was  no  mem- 
ber present,  prayers  not  having  been  read. 
The  committee  of  privileges  declared  that 
by  this  proceeding  of  the  marshal  of  tue 
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King's  Bench  "  the  privileges  of  parlia- 
ment did  not  appear  to  have  been  vio- 
lated so  as  to  call  for  the  interposition 
of  the  house." 

Courts  of  justice  have  committed 
privileged  persons  for  contempt,  and 
parliament  has  refused  to  protect  them. 
By  a  standing  ovder  of  the  house  of 
lords,  8th  June,  1757,  it  was  declared 
"  that  no  peer  or  lord  of  parliament  hath 
privilege  of  peerage  or  of  parliament 
against  being  compelled  by  process  of 
the  courts  of  Westminster-hall  to  pay 
obedience  to  a  writ  of  habeas  corpus 
directed  to  him  ; "  and  in  the  case  of  Earl 
Ferrers,  it  was  decided  that  an  attach- 
ment may  be  granted  if  a  peer  refuses 
obedience  to  the  writ  of  habeas  corpus. 
There  have  been  two  recent  cases,  that 
of  Mr.  Long  Wellesley  in  1831,  and  that 
of  Mr,  Lechmere  Charlton  in  1837,  in 
which  members  committed  by  the  lord- 
chancellor  for  contempt  have  laid  claims 
to  privilege,  which  were  not  admitted  by 
the  house  of  commons. 

Peers  and  lords  of  parliament  are  always 
free  from  arrest  on  civil  process ;  and  as 
regards  the  commons,  their  privilege  is 
supposed  to  exist  for  40  days  after  every 
prorogation  and  40  days  before  the  next 
appointed  meeting. 

Jurisdiction  of  Courts  of  Law  in  Mat- 
ters of  Privilege. — In  connection  with  the 
exercise  of  privilege,  an  important  point 
of  law  arises  as  to  the  jurisdiction  of 
courts  of  justice.  It  is  one  of  great  in- 
terest and  still  greater  doubt  at  the  pre- 
sent moment,  and  has  at  v?irious  times  been 
the  occasion  of  much  dispute  and  diffi- 
culty. Each  house  of  parliament  is 
acknowledged  to  be  the  judge  of  its  own 
privileges.  Sir  Edward  Coke  affirms, 
"  whatever  matter  arises  concerning  either 
house  of  parliament,  ought  to  be  ex- 
amined, discussed,  and  adjudged  in  that 
house  to  which  it  relates,  and  not  else- 
where." (4  Inst.)  But  again,  in  the  dis- 
putes in  the  case  of  the  Aylesbury  men, 
which  has  been  already  referred  to,  the 
lords  con]municated  to  the  commons  at  a 
conference  a  resolution,  "that  neither 
house  of  parliament  have  power  by  any 
vote  or  declaration  to  create  to  them- 
selves new  privileges  not  warranted  by 
tlie  known  laws  and  customs  of  parlia- 


ment," which  was  assented  to  by  the 
commons.  (14  Commons'  Journals,  555, 
560.)  The  degree  of  jurisdiction  to 
be  exercised  by  the  courts  and  the  pro- 
per mode  of  dealing  with  actions  involv- 
ing matters  of  privilege,  it  would  indeed 
be  difficult  to  determine,  after  the  incon- 
sistencies which  have  been  shown  in 
practice  and  the  great  variety  of  opinions 
expressed  by  learned  men.  No  more 
than  a  concise  statement  of  a  few  cases 
will  be  needed  to  show  the  difficulties  in 
which  the  question  is  involved. 

First,  as  to  the  right  of  courts  to  in- 
quire into  the  existence  and  nature  of 
privileges  claimed  by  either  House  ol 
Parliament.  Coke  lays  it  down  that 
"  judges  ought  not  to  give  any  opinion  of 
a  matter  of  parliament,  because  it  is  not 
to  be  decided  by  the  common  laws,  but 
secundum  leges  et  consuetudinem  parlia- 
menti ;  and  so  the  judges  in  divers  par- 
liaments have  confessed."  (4  Inst.,  15.) 
When  Paty,  one  of  the  Aylesbury  men, 
was  brought  before  the  Queen's  Bench 
on  a  writ  of  habeas  corpus,  Mr.  Justice 
Powell  said  "this  court  may  judge  of 
privilege,  but  not  contrary  to  the  judg- 
ment of  the  House  of  Commons ;"  and 
again,  "  this  court  judges  of  privilege 
only  incidentally  :  for  when  an  action  is 
brought  in  this  court,  it  must  be  given 
one  way  or  other."  (2  Lord  Raymond, 
1 105.)  The  opinions  of  other  judges  to 
the  same  effect,  expressed  at  different 
times,  might  also  be  given.  The  words 
contained  in  the  Bill  of  Rights,  that  the 
"  debates  and  proceedings  in  parliament 
ought  not  to  be  impeached  or  questioned 
in  any  court  or  place  out  of  parliament," 
are  generally  relied  upon  in  confirmation 
of  this  doctrine.  If  this  view  were  al- 
ways taken  of  the  question,  little  differ- 
ence between  p«irlianient  and  the  courts 
of  law  would  arise.  The  course  would 
be  simple.  Whatever  action  might  be 
brought  would  be  determined  in  a  man- 
ner agreeable  to  the  house  whose  privi- 
leges were  questioned  ;  and  if  the  lords, 
in  case  of  appeal,  were  to  abide  by  the 
same  rule,  there  would  bo  no  dissensions, 
liut  as  such  mianiniity  of  opinion  has  not 
always  existed,  there  has  been  a  clashing 
of  jurisdictions  which  nothing  probably 
but  a  statute  can  prevent  for  the  future. 
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A  judguieat  was  obtained  against  Sir 
"  W.  Williams,  the  Speaker  of  the  House 
of  Commons,  in  the  second  year  of  James 
II.,  for  having  caused  a  paper  entitled 
' Dangerfield's  Narrative'  to  be  printed 
by  order  of  the  house.  This  the  house 
declared  to  be  "  an  illegal  judgment,"  and 
against  the  freedom  of  parliament.  •  A 
bill  was  also  brought  in  to  reverse  the 
judgment,  but  it  miscarried  in  three  dif- 
ferent sessions.  (10  Commons'  Journals, 
177,  205.) 

The  denial  of  the  exclusive  jurisdiction 
claimed  by  the  commons  in  1704,  in 
respect  of  the  right  of  elections,  as  stated 
above,  is  another  important  occasion  in 
which  the  privilege  of  the  commons  has 
clashed  with  the  judgments  of  legal  tri- 
bunals. 

The  only  other  case  which  need  be 
mentioned  in  this  place  is  that  of  Stock- 
dale  V.  Hansard.  Messrs.  Hansard,  the 
printers  of  the  House  of  Commons,  had 
printed,  by  order  of  that  house,  the  Re- 
ports of  the  Inspectors  of  Prisons,  in 
which  a  book  published  by  Stockdale 
was  described  in  a  manner  which  he  con- 
ceived to  be  libellous.  He  brought  an 
action  against  Messrs.  Hansard  during  a 
recess,  but  had  a  verdict  against  him 
upon  a  plea  of  justification,  as  the  jury 
considered  the  description  of  the  work  in 
question  to  be  accurate.  On  that  occa- 
sion Lord  Chief  Justice  Denman,  who 
tried  the  cause,  made  a  declaration  ad- 
verse to  the  privileges  of  the  house,  which 
Messrs.  Hansard  had  set  up  as  part  of 
their  defence.  In  his  direction  to  the 
jury,  his  lordship  said  "  that  the  fact  of 
the  House  of  Commons  having  directed 
Messrs.  Hansard  to  publish  all  their 
parliamentary  reports  is  no  justification 
for  them,  or  for  any  bookseller  who  pub- 
lishes a  parliamentary  report  containing 
a  libel  against  any  man."  In  consequence 
of  these  proceedings,  a  committee  was 
appointed,  on  the  meeting  of  parliament 
ia  1837,  to  examine  precedents  and  to 
ascertain  the  law  and  practice  of  parlia- 
ment in  reference  to  the  publication  of 
papers  printed  by  order  of  the  house. 
The  result  of  these  inquiries  was  the 
passing  of  the  following  resolutions  by 
the  house : — 

"  That  the  power  of  publishing  such 


of  its  reports,  votes,  and  proceedings  as 
it  shall  deem  necessary  or  conducive  to 
the  public  interests  is  an  essential  inci- 
dent to  the  constitutional  functions  of 
parliament,  more  especially  of  this  house 
as  the  representative  portion  of  it. 

"  That  by  the  law  and  privilege  of  par- 
liament, this  house  has  the  sole  and  ex- 
clusive jurisdiction  to  determine  upon 
the  existence  and  extent  of  its  privileges, 
and  that  the  institution  or  prosecution  of 
any  action,  suit,  or  other  proceeding,  for 
the  purpose  of  bringing  them  into  discus- 
sion or  decision  before  any  court  or  tri- 
bunal elsewhere  than  in  parliament,  is  a 
high  breach  of  privilege  and  renders  all 
parties  concerned  therein  amenable  to  its 
just  displeasure,  and  to  the  punishment 
consequent  thereon. 

"  That  for  any  court  or  tribunal  to  as- 
sume to  decide  upon  matters  of  privilege 
inconsistent  with  the  determination  of 
either  House  of  Parliament  is  contrary  to 
the  law  of  parliament,  and  is  a  breach 
and  contempt  of  the  privileges  of  parlia- 
ment." 

Notwithstanding  these  resolutions, 
Stockdale  immediately  commenced  an 
other  action.  The  Queen's  Bench  de- 
cided against  the  privileges  of  the  house. 
A  third  action  was  then  brought  by 
Stockdale,  and  not  being  defended,  judg- 
ment went  by  default,  and  the  damages 
were  assessed  in  the  sheriff's  court- 
As  yet  the  jurisdiction  of  the  courts  to 
inquire  into  the  privileges  of  parliament 
and  to  give  judgments  inconsistent  with 
its  determination  has  alone  been  touched 
upon ;  the  next  question  is  as  to  the  mode 
of  dealing  with  actions  involving  privi- 
lege when  brought  in  the  courts.  The 
practice  has  been  extremely  various  and 
inconsistent,  as  a  rapid  view  of  it  will 
show.  An  action  had  been  brought 
against  Topham,  the  serjeant-at-arms,  for 
executing  the  orders  of  the  House  of 
Commons  in  arresting  certain  persons. 
Topham  pleaded  to  the  jurvdiction  of  the 
court,  but  his  plea  was  overruled,  and 
judgment  was  given  against  him.  The 
house  declared  the  judgment  to  be  a 
breach  of  privilege,  and  committed  Sir 
F.  Pemberton  and  Sir  T.  Jones,  the 
judges,  to  the  custody  of  the  Serjeant 
(10  Commons*  Journals,  227.) 
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